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Names  and  Addresses  af  Attorneys. 

For  Plaintiff  in  Error : 

Messrs.  GIBSON,  DUNN  &  CRUTCHER,  718 
Pacific  Electric  Building,  Los  Angeles,  Cali- 
fornia ; 

Messrs.  WRIGHT  &  WINNBK,  817-820  Tim- 
ken  Building,  San  Diego,  California. 

Por  Defendant  in  Error : 

Messrs.  HUNSAKER  &  BRITT,  1132  Title  In- 
surance Building,  Los  Angeles,  California; 

Messrs.  HAINES  &  HAINES,  Timken  Build- 
ing, San  Diego,  California.     [4*] 


[Writ  of  Error  (Original) .] 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  the  Honor- 
able the  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Greeting : 
Because,  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  cause  which  is  in 
the  said  District  Court  before  you  wherein  the  Ben- 
son Lumber  Company,  a  corporation,  is  plaintiff  in 
error,  and  H.  C.  McCann,  defendant  in  error,  a  mani- 
fest error  hath  happened  to  the  great  damage  of  the 
said  plaintiff  in  error,  as  by  its  complaint  appears. 
We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 


*Page-number  appearing  at  foot  of  page   of  original  certified  Record. 
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mand  you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  have  the  same  at  the  city 
of  San  Francisco,  in  the  State  of  California,  on  the 
25th  day  of  March,  next,  in  the  said  Circuit  Court  of 
Appeals,  to  be  then  and  there  held,  that  the  record 
and  proceedings  aforesaid  being  inspected,  the  said 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right  and 
according  to  the  laws  and  customs  of  the  United  States 
shouldbe  done. 

WITNESS  the  Honorable  EDWAED  DOUGLAS 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  the  24th  day  of  February,  in  the  year 
of  our  Lord,  One  Thousand  Nine  Hundred  and  Four- 
teen. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States,  for 
the  Southern  District  of  California,  Southern 
Division. 

'By  E.  S.  Zimmerman, 
Deputy.     [5] 
The  above  writ  of  error  is  hereby  allowed. 

OLIN  WELLBOEN, 
Judge. 

I  hereby  certify  that  a  copy  of  the  within  writ  of 
error  was  on  the  24th  day  of  February,  1914,  lodged 
in  the  clerk's  office  for  the  Southern  Division,  of  the 
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Southern  District  of  California,  for  the  said  defend- 
ant in  error. 

WM.  M.  VAN  DYKE, 
Clerk  U.  S.  District  Court,  Southern  District  of 
California. 

By  Chas.  N.  Williams, 
Deputy  Clerk.     [6] 

[Endorsed] :  C.  C.  No.  1478.    Dept.  No In 

the  U.  S.  District  Court,  Southern  District  of  Cali- 
fornia, Southern  Division.  H.  C.  'McCann,  By  Jesse 
E.  McCann,  his  Guardian  ad  Litem,  Plaintiff,  vs.  Ben- 
son Lumber  Company,  Defendant.  Writ  of  Error. 
Eiled  Feb.  24, 1914.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas  N.  Williams,  Deputy  Clerk.     [7] 


[Citation  on  Writ  of  Error  (Original).] 
UNITED   STATES   OF  AMERICA,— ss. 
To  H.  C.  McCann,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  held  at  the  city  of  San 
Francisco,  in  the  State  of  California,  on  the  25th  day 
of  March,  1914,  pursuant  to  a  writ  of  error  on  file  in 
the  clerk's  office  of  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California,  South- 
ern Division,  in  that  certain  action  No.  C.  C.  1478, 
wherein  the  Benson  Lumber  Company  is  plaintiff  in 
error  and  you  are  defendant  in  error,  to  show  cause,  if 
any  there  be,  why  the  judgment  given,  made  and  ren- 
dered against  the  said  Benson  Lumber  Company,  in 
the  said  writ  of  error  mentioned,  should  not  be  cor- 
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reeled,  and  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Witness,  the  Honorable  OLIN  WELLBORN, 
United  States  District  Judge,  for  the  Southern  Dis- 
trict of  California,  this  24th  day  of  February,  1914, 
and  of  the  Independence  of  the  United  States  the  one 
hundred  and  thirty-eighth. 

OLIN  WELLBORN, 
United  States  District  Judge,  for  the  Southern  Dis- 
trict of  California.     [8] 
Due  service  of  the  foregoing  citation  in  the  cause 
therein  mentioned,  upon  the  defendant  in  error  there- 
in, is  hereby  admitted  this  26  day  of  February,  1914. 
HUNSAKER  &  BRITT  and 
HAINES  &  HAINES, 
Attorneys  for  Defendant  in  Error.     [9] 

[Endorsed] :  C.  C.  No.  1478.    Dept.  No In 

the  District  Court  of  the  United  States,  Southern 
District  of  Cal.,  State  of  California.  H.  C.  McCann, 
by  Jesse  F.  McCann,  His  Guardian  ad  Litem,  Plain- 
tiff, vs.  Benson  Lumber  Company,  Defendant.  Cita- 
tion. Filed  Mar.  5,  1914.  Wm.  M.  Van  Dyke, 
Clerk.     By  R.  S.  Zimmerman,  Deputy  Clerk.     [10] 
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[Certificate  of  Clerk  to  Transcript  of  Record  on 

Removal.] 

In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

C.  C.  1478. 

H.  O.  McCANN,  by  JESSE  F.  McCANN,  His  Guard- 
ian ad  Litem, 

Plaintiff, 
vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant.     [11] 

I,  William  H.  Francis,  County  Clerk  and  ex-officio 
Clerk  of  the  Superior  Court  in  and  for  the  County 
of  San  Diego,  State  of  California,  hereby  certify 
that  the  within  papers  are  a  true  and  correct  copy 
of  the  records  in  the  said  Superior  Court  in  the  case 
of  H.  C.  McCann,  by  Jesse  F.  McCann,  His  Guardian 
ad  Litem,  Plaintiff,  vs.  The  Benson  Lumber  Com- 
pany, a  Corporation,  Defendant,  and  that  the  within 
papers  are  a  true  and  correct  copy  of  the  complaint, 
demurrer,  petition  for  removing  the  said  cause  from 
the  said  Superior  Court  of  the  County  of  San  Diego, 
State  of  California,  to  the  Circuit  Court  of  the 
United  States,  for  the  Southern  District  of  Cali- 
fornia, in  the  9th  Circuit,  of  the  bond  filed  with  said 
petition  and  of  the  order  for  said  removal. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  and  affixed  the  seal  of  said  Court  this  6th 
day  of  January,  1900. 

[Seal]  WM.  H.  FRANCIS, 

County  Clerk,  and  ex-officio  Clerk  of  the  Superior 
Court,  San  Diego,  Calif. 

By  W.  Wirt  Francis, 
Deputy.     [12] 

In  the  Superior  Court  of  the  County  of  Scm  Diego, 
State  of  California. 

H.  C.  McCANN,  by  JESSE  F.  McCAJSTN,  His  Guard- 
ian ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY  (a  Corporation), 

Defendant. 

Complaint. 

H.  C.  McCann,  the  plaintiff  above  named,  appear- 
ing by  Jesse  F.  McCann,  his  guardian  ad  litem,  for 
cause  of  action  against  the  Benson  Lumber  Com- 
pany, the  defendant  above  named,  states: 

I. 

That  on  the  29  day  of  July,  1908,  the  said  Court 
duly  made  and  gave  its  order,  by  which  it  appointed 
Jesse  F.  McCann  as  guardian  ad  litem  for  plaintiff 
to  represent  him  in  said  action. 

11. 

That  the  defendant  Benson  Lumber  Company  is 
a  corporation  duly  organized  under  the  laws  of  the 
State  of  Oregon  and  having  its  principal  place  of 
business  in  the  city  of  Portland,  Oregon.     That  de- 
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fendant  has  at_all  times  herein  mentioned  main- 
tained and  owned,  and  still  maintains  and  owns, 
a  mill  for  the  sawing  and  working  up  of  logs  into 
lumber;  that  said  mill  is  situated  upon  the  Bay  of 
San  Diego,  California,  but  within  the  corporate 
limits  of  the  city  of  San  Diego,  California,  and  near 
the  southwesterly  end  of  Beardsley  Street  of  said 
city,  otherwise  known  as  South  Twenty-second 
street,  in  said  city. 

m. 

That  during  all  the  time  herein  mentioned  in  car- 
rying out  [13]  the  process  of  sawing  logs  and 
converting  the  same  into  lumber  by  defendant  in 
its  said  mill,  the  logs  were  first  sawed  lengthwise  into 
various  dimensions. 

Next  the  lengths  of  lumber  so  cut  were  delivered 
from  the  log  carriage  sidewise  and  easterly,  in  con- 
stant succession,  to  and  upon  a  platform,  or  table 
about  twenty-two  feet  long  by  ten  wide,  extending 
lengthwise  along  the  easterly  side  of  said  mill  and 
along  an  opening  in  such  side  for  the  full  length  of 
said  platform.  Said  platform  is  hereinafter  referred 
to  as  table ''A." 

That  below  said  table  ''A"  and  crosswise  of  it  at 
intervals  of  two  feet  along  its  entire  length  were 
circular  revolving  saws  so  constructed  that  one  or 
more  of  the  same  at  a  time  could  by  the  person  in 
charge  of  them,  hereinafter  designated  as  the  ''trim- 
mer," at  his  discretion  be  caused  to  project  up 
through  the  top  of  said  table  and  to  saw  crosswise 
all  boards  and  lumber  forced  against  such  saws; 
and   that   for   the   purpose  of  cutting  such  boards 
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and  lumber  as  delivered  from  the  log  carriage  into 
proper  lengths  for  use,  such  boards  and  lumber  were 
carried  by  machinery  as  fast  as  they  came  from 
the  log  carriage  sidewise  across  said  table  from  west 
to  east  and  against  said  saws,  and  that  after  being 
thereby  sawed  into  the  lengths  required,  such  boards 
and  lumber  were  dropped  from  the  easterly  side  of 
said  table  '*A"  through  said  opening  in  the  easterly 
wall  of  said  mill.  That  east  of  the  easterly  wall 
of  said  mill,  and  along  the  same  and  about  four 
feet  distant  therefrom  and  directly  opposite  said 
opening  therein  through  which  said  boards  and  lum- 
ber were  so  dropped,  and  directly  opposite  said 
table  "A"  were  constructed  and  placed  two  other 
platforms  or  tables,  to  receive  said  lumber  as  so  con- 
tinuously delivered  from  said  table  "A."     [14] 

The  one  such  platform  or  table  hereinafter  des- 
ignated as  table  "B"  was  about  four  feet  wide  and 
ten  and  a  half  feet  long ;  and  that  it  was  set  so  that 
its  northerly  end  was  on  a  line  with  the  northerly 
end  of  said  table  "A"  and  extended  southward  par- 
allel to  and  four  feet  eastward  from  said  table  "A." 

The  other  such  platform  or  table  hereinafter  des- 
ignated as  table  "0"  was  about  eight  feet  wide  and 
fifteen  feet  long;  and  that  it  was  set  so  that  its 
north  end  was  about  one  and  one-half  feet  south  of 
said  table  *'B,"  and  extended  its  length  southward, 
likewise  parallel  to  said  table  "A"  and  four  feet 
eastward  from  it.  That  while  the  westerly  sides 
of  the  said  tables  "B"  and  "C"  were  on  the  same 
line,  and  said  uniform  distance  of  four  feet  from 
the  eastern  edge  of  said  table  ''A,"  the  said  table 
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**C"  projected  easterly  about  eight  feet  further  than 
said  table  "B."  That  said  table  "B''  was  con- 
structed so  as  to  about  two  feet  higher  than  said 
table  '*€."  That  between  the  easterly  edge  of  said 
table  ''A"  on  the  one  side  and  said  tables  "B"  and 
*'C"  on  the  other,  for  a  width  from  west  to  east  of 
about  said  four  feet  and  for  a  distance  from  north 
to  south  equal  to  the  combined  length  of  said  ta- 
bles "B"  and  "C"  was  a  chute  or  slide  inclined 
downward  toward  said  tables  **B"  and  "C,"  and 
also  sloping  from  south  to  north;  but  that  at  all 
points  opposite  said  tables  "B"  said  chute  was 
lower  than  the  surface  of  either  of  said  tables.  That 
the  surface  of  said  table  "A"  at  its  easterly  side  is 
three  feet,  more  or  less,  higher  than  the  surface  of 
said  table  "B"  and  five  feet  more  or  less  higher  than 
the  surface  of  said  table  "C,"  and  that  from  west  to 
east  over  the  surface  of  said  table  "A"  at  its  east- 
erly edge  and  the  surface  of  said  tables  "B"  and 
^'C"  at  their  respective  westerly  edges  and  across 
said  open  space  or  chute  at  intervals  from  north 
to  south  of  about  three  feet  were  placed  pairs  of 
cross-timbers  hereinafter  described  as  "skids";  the 
two  members  of  each  pair  of  such  skids  being  about 
one  foot  apart.     [15] 

That  after  being  sawed  upon  said  table  "A"  into 
the  lengths  required  and  dropped  therefrom  through 
the  said  opening  in  the  easterly  wall  of  said  mill 
such  lumber  so  sawed  is  and  was  at  times  herein 
mentioned  and  according  to  the  common  practice 
at  said  mill  allowed  to  slide  sidewise  across  and 
down  said  skids  and  to  and  upon  said  tables  "B'^ 
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and  **C";  and  that  in  so  sliding  down  and  across 
said  *' skids"  to  and  upon  said  tables,  the  pieces  of 
lumber  sawed  upon  said  table  "A"  to  a  greater 
length  than  from  twelve  to  fourteen  feet  so  fell  upon 
said  tables  "B"  and  ''C"  as  to  lie  partly  on  the 
one  and  partly  on  the  other;  and  pieces  of  lumber 
sawed  to  a  shorter  length  fell  indifferently  upon 
said  table  "B"  on  said  table  "C." 

That  under  said  table  ''B"  and  extending  cross- 
wise on  it  up  through  openings  in  its  surface  to  a 
height  of  about  one  inch  above  its  surface  were  con- 
structed four  revolving  rollers,  to  wit,  one  extend- 
ing across  said  table  "B"  near  its  northerly  edge, 
one  extending  across  said  table  "B"  near  its  south- 
erly edge,  and  two  extending  across  said  table  ''B" 
between  said  northerly  and  southerly  rollers.  That 
according  to  the  custom  and  practice  at  said  mill  said 
rollers  were  caused  constantly  so  to  revolve  as  to 
carry  in  constant  succession  the  boards  and  lumber 
so  falling  on  said  table  ''B"  from  north  to  south 
along  and  off  said  table  "B"  and  to  and  upon  said 
table  "C,"  and  by  means  of  endless  chains  upon  said 
table  ''C"  lumber  falling  directly  upon  said  table 
"C"  was  caused  to  move  easterly  on  said  table  "C" 
and  upon  reaching  the  easterly  edge  of  said  table 
**C"  such  boards  and  lumber  were  seized,  removed 
and  piled  upon  trucks  by  workmen  in  charge  of  said 
tables  ''B"  and  "C." 

That  the  southmost  roller  on  said  table  "B"  here- 
in after  referred  to  as  the  "dog-roller"  is  thickly 
studded  with  rounded  projections  of  steel  known 
and  described  as  "dogs"  one  and  one-half    [16] 
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inches  or  thereabouts  high  and  about  three-eighths 
of  an  inch  each  in  diameter.  That  said  dog-roller  at 
all  times  herein  mentioned  occupied  the  south  end  of 
said  table  "B"  and  that  the  extreme  southerly  edge 
of  said  table  was  at  all  times  herein  mentioned 
formed  by  a  heavy  plank,  set  edgewise,  hereinafter 
described  as  plank  "X,"  extending  from  below  up- 
ward to  a  height  slightly  lower  than  that  of  the  gen- 
eral surface  of  the  said  table  "B."  That  said  plank 
"X"  was  at  all  times  herein  mentioned  fastened  im- 
mediately south  of  said  dog-roller  and  so  near  thereto 
that  when  said  dog-roller  revolved,  the  dogs  or  pro- 
jections thereon  cleared  said  plank  by  only  half  an 
inch  or  thereabouts. 

That  at  all  times  herein  mentioned  said  arrange- 
ments for  distributing  the  boards  and  lumber 
dropped  from  said  table  "A"  through  the  said  open- 
ing in  the  easterly  wall  of  said  mill  were  subject  to 
complication  and  disorder  as  follows:  That  boards 
and  lumber  cut  to  shorter  lengths,  in  sliding  down 
said  "skids"  from  said  table  ''A"  toward  said  table 
"B"  or  said  table  "C,"  at  times  fell  between  said 
"skids"  and  stood  on  end ^ in  a  perpendicular  or 
partially  perpendicular  position  with  one  end. pro- 
jecting into  such  open  chute  and  between  two  pairs 
of  said  "skids";  and  that  such  boards  and  lumber 
at  times  so  fell  in  a  nearly  horizontal  position  be- 
tween pairs  of  said  skids  that  one  end  fell  upon  said 
table  "B"  or  said  table  "C"  as  the  case  might  be, 
thereby  causing  boards  and  lumber  to  be  accumu- 
lated and  piled  up  upon  said  table  "B"  or  on  said 
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table  "0"  and  obstructing  the  process  of  removing 
the  same  therefrom. 

3. 

That  at  all  times  herein  mentioned  all  of  the  oper- 
ations of  said  mill  outside  of  the  said  mill  building 
were  entrusted  by  the  defendant  corporation  to  the 
immediate  charge  of  a  yard  foreman.  That  said 
foreman  had  charge  among  other  things  of  [17] 
said  tables  "B"  and  ''C"  and  the  attendants  thereon. 
That  it  was  the  practice  of  said  yard  foreman  when 
obstructions  occurred  in  any  of  the  ways  herein- 
before mentioned  upon  said  table  "B"  either  himself 
to  climb  up  upon  said  table  to  remove  the  same,  or 
to  direct  or  allow  some  one  of  said  attendants  so  to 
do,  of  all  which  defendant  was  fully  informed.  That 
said  yard  foreman  and  said  defendant  were  familiar 
with  the  practice  of  so  doing  and  never  protested 
against  the  same  but  had  prior  to  the  30  day  of  July, 
1907,  often  observed  said  practice  and  been  thor- 
oughly familiar  therewith  and  approved  thereof;  and 
that  the  defendant  corporation  had  theretofore  pro- 
vided the  attendants  about  said  table  "0"  with  hooks 
attached  to  short  handles  for  the  express  purpose  of 
being  used  in  so  handling  the  lumber  upon  said 
table  "B"  and  "C." 

That  at  all  times  herein  mentioned  under  the  su- 
pervision and  instructions  of  said  yard  foreman  and 
with  the  knowledge  and  approval  of  defendant  it 
had  been  the  practice  of  the  attendants  in  charge  of 
said  tables  "B"  and  *'C,"  whenever  lumber  became 
so  clogged  and  piled  up  upon  said  table  ''B,"  under 
the  orders  of  said  yard  foreman,  to  climb  upon  said 
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table  "B"  and  by  hand  to  remove  the  obstructions 
thereon  and  particularly  to  remove  any  boards  or 
lumber  that  might  have  become  caught  or  wedged 
between  or  under  said  "skids,"  and  that  the  only 
practicable  means  for  cleaning  away  such  clogging 
was  so  to  do.  That  by  reason  of  the  number  of 
rollers  on  said  table  '*B,"  and  of  the  mechanism 
therewith  connected,  as  well  as  by  reason  of  the 
height  of  said  table,  it  was  commonly  impracticable, 
and  was  on  said  30  day  of  July,  and  at  the  time 
plaintiff  suffered  the  hereinafter  mentioned  injuries, 
impracticable,  for  the  attendants  in  charge  of  said 
table  to  climb  directly  from  the  ground  upon  said 
table  "B." 

That  consequently  it  was  at  all  times  herein  men- 
tioned the  [18]  only  feasible  way,  and  the  com- 
mon practice,  at  said  mill  when  such  clogging  oc- 
curred, in  order  to  clear  the  same,  to  mount  upon 
said  table  ''B"  from  said  table  ''C"  by  stepping  from 
said  table  "C"  over  and  across  said  dog-roller,  all 
of  which  was  at  all  times  well  known  to  defendant's 
agents,  foreman,  said  yard  foreman,  and  to  the  su- 
perintendent placed  by  the  defendant  in  charge  of 
said  mill,  and  to  the  defendant. 

But  that  it  was  never  the  practice  of  defendant 
at  said  mill  to  stop  the  sawing  and  the  stream  of 
lumber  from  said  table  "A,"  or  to  stop  the  rollers 
upon  said  table  "B,"  to  give  opportunity  to  ^safely 
remove  the  obstructions  constantly  arising  through 
the  unavoidable  occurrence  of  jams  and  accumula- 
tions of  lumber  thereon;  and  that  defendant  at  all 
times  herein  mentioned  negligently  failed  to  provide 
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suitable  apparatus  for  stopping  said  rollers ;  but  that 
the  same  could  only  be  stopped  by  communicating 
with  the  engine-room  of  said  mill  and  causing  the 
same  to  be  stopped  from  there.  That  at  no  time 
herein  mentioned  could  said  tables  "B'^  and  "C,"  or 
either  of  them,  or  any  of  the  attendants  in  charge 
thereof,  be  seen  from  said  engine-room;  nor  did  de- 
fendant at  any  time  provide  the  said  attendants 
about  said  table  "B"  and  "C"  or  any  of  said  attend- 
ants with  any  means  of  having  said  rollers  or  ma- 
chinery stopped,  except  by  such  communication  with 
said  engine-room,  and  to  cause  said  machinery  to  be 
stopped  required  five  minutes  or  thereabouts.  That 
at  all  times  herein  mentioned  it  was  the  ordinary 
practice  at  said  mill  to  allow  lumber  to  drop  from  said 
table  "A"  and  to  continue  to  slide  down  said  "skids" 
to  and  upon  said  tables  "B"  and  "C"  and  to  allow 
said  rollers  on  said  table  ''B"  including  the  said 
"dog-roller"  to  continue  to  revolve,  notwithstand- 
ing such  jams,  obstructions  and  accumulations  of 
lumber  on,  under  or  between  said  "skids"  and  on 
said  tables,  and  notwithstanding  that  at  the  same 
time  [19]  attendants  were  or  might  be  upon  said 
table  "B,"  endeavoring  to  remove  such  obstructions 
and  accumulations  of  lumber;  all  of  which  was  at  all 
times  exceedingly  dangerous  and  perilous,  and  to 
defendant,  its  agents,  foreman,  yard  foreman,  and 
superintendent  well  known  to  be  thus  dangerous  and 
perilous. 

That  on  the  said  30'  day  of  July,  1907,  plaintiff 
was  of  the  age  of  seventeen  years  and  three  and  a 
half  months,  and  was  in  the  employ  of  said  defendant 
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as  one  of  the  attendants  in  charge  of  said  tables  *'B" 
and  "C,"  and  was  as  such  attendant  under  the  im- 
mediate supervision  of  said  yard  foreman,  and  to- 
gether with  the  other  attendants  was  charged  by  said 
defendant,  by  its  yard  foreman,  with  the  duty  of  re- 
moving lumber  and  boards  as  the  same  from  time 
to  time  reached  the  east  side  of  said  table  "B,"  and 
was  also  charged  by  defendant,  by  its  said  yard 
foreman,  with  the  duty  of  seeing  that  the  lumber 
and  boards  dropped  from  said  table  "A"  should  be 
so  carried  across  said  table  "B"  or  from  said  respec- 
tive tables  "C"  and  "B"  as  ultimately  to  reach  said 
east  end  of  table  "C,"  there  to  be  removed  in  the 
manner  aforesaid.  That  it  was  particularly  made, 
by  defendant  through  its  said  yard  foreman,  the  duty 
of  plaintiff  and  said  other  attendants  to  prevent  any 
disorder  or  complication  in  said  operations,  and  par- 
ticularly to  prevent  the  clogging  of  the  same  in  any 
manner. 

That  plaintiff  had  been  so  employed  as  one  of  the 
attendants  about  said  tables  "B"  and  "C"  during 
the  two  weeks  immediately  preceding  the  herein- 
after mentioned  accident,  and  that  two  weeks  before 
its  occurrence  and  while  plaintiff  was  by  defendant 
so  employed  a  board  had  been  caught  under  one  of 
the  pairs  of  said  ''skids"  and  had  caused  a  clogging, 
accumulation  and  jam  of  lumber  upon  said  table 
*'B,"  and  that  said  yard  foreman,  being  then  present, 
then  and  there  directed  plaintiff  [20]  to  "get  up 
and  get  that  out,"  then  and  there  referring  to  said 
board  there  so  caught,  and  had  then  and  there  in- 
tentionally given  plaintiff  to  understand  that  plain- 
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tiff  was  required  by  defendant  company,  as  often  as 
and  whenever  such  clogging  should  occur,  or  boards 
be  so  caught  between  or  under  said  "skids,"  to 
mount  up  upon  said  table  "B,"  and  amid  the  falling 
boards  and  between  the  revolving  rollers  thereon, 
and  to  disentangle  and  remove  the  boards  and  lum- 
ber so  caught  or  that  might  become  so  caught;  and 
that  thereupon  and  in  the  presence  of  such  yard 
foreman,  and  under  his  express  orders,  the  plaintiff 
had  then  and  there  climbed  upon  said  table  "C" 
and  stepped  therefrom  over  said  "dog-roller,"  and  to 
and  upon  said  table  "C"  and  removed  and  disen- 
tangled the  lumber  then  and  there  caught. 

That  on  said  30  day  of  July,  1907,  and  in  the  course 
of  the  operation  of  said  mill,  a  certain  board  was 
sawed  to  a  length  of  six  feet  or  thereabouts  and  was 
delivered  from  said  table  "A"  and  upon  the  "skids" 
extending  from  said  platform  to  said  table  "B." 
That  in  sliding  dow^n  said  skids  and  by  reason  of  the 
shortness  of  said  board  one  end  of  the  same  fell  be- 
tween two  pairs  of  said  "skids"  in  such  manner  that 
said  end  of  said  board  became  caught  in  one  of  said 
pairs  of  "skids"  while  the  other  end  of  said  board 
fell  across  said  table  "B"  and  one  of  the  rollers 
thereon,  and  became  wedged  in  that  position,  and 
thereby  formed  an  obstruction  to  the  passage  of 
other  lumber  along  or  off  said  table  "B"  to  and  upon 
said  table  "C"  and  caused  lumber  to  pile  up  and 
accumulate  upon  said  table  "B"  and  form  a  jam 
there. 

That  when  said  board  became  caught  as  aforesaid 
on  said  30  day  of  July,  1907,  there  was  no  ladder  or 
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other  ready  or  available  means  of  climbing  from  the 
ground  directly  to  or  upon  said  table  "B";  but  that 
the  only  practicable  way  for  a  workman  or  attend- 
ant to  get  upon  or  reach  the  top  of  said  table  "B'^ 
[21]     was  to  climb  upon  said  table  "C"  and  to  step 
thence  across  the  space  intervening  between  the  said 
table  "C"  and  said  table  "B"  and  across  and  over 
said  '^ dog-roller"  to  and  upon  said  table  "B,"  in  the 
same  manner  in  which  plaintiff  had  done  two  weeks 
or  thereabouts  theretofore  as  hereinbefore  set  forth. 
That  accordingly,  on  said  30  day  of  July,  1907,  plain- 
tiff, in  the  performance  of  his  duty  to  keep  said  table 
*'B"   free   from   obstruction,   upon   observing   said 
board  so  caught  and  wedged  in  the  position  afore- 
said, climbed  up  upon  said  table  "C"  and  undertook 
and  attempted  to  step  therefrom  across  and  over 
said  "dog-roller"  and  to  and  upon  said  table  "B," 
there  to  clear  away  said  board  so  caught  and  wedged 
beneath  said  ''skids";  but  that  plaintiff,  without 
fault  on  his  part,  failed  in  the  effort  to  step  over  said 
*' dog-roller"  and  said  plank  "X,"  and  that  then  and 
there,  and  while  he  was   endeavoring   so   to  do,  his 
right  foot  was  carried  between  said  '* dog-roller"  and 
said  plank  "X"  and  so  crushed  and  maimed  as  to 
necessitate  the  amputation  of  all  of  same  save  the 
heel  and  ankle  only. 

That  at  the  time  plaintiff  was  so  injured  said  yard 
foreman  was  not  present  nor  in  sight  of  said  table 
"B,"  nor  of  said  table  "C"  nor  of  plaintiff.  That 
plaintiff  at  the  time  of  said  injury  was  inexperienced 
in  the  use  of  machinery,  and  by  reason  of  his  tender 
years  and  such  inexperience  did  not  realize  or  un- 
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derstand  the  danger  incident  to  attempting  to  step 
or  climb  over  said  "dog-roller"  or  upon  said  table 
*'B"  in  the  manner  aforesaid  or  to  attempt  to  per- 
form the  work  so  assigned  to  him  by  said  defendant's 
said  yard  foreman. 

And  that  at  the  time  of  said  accident  and  notwith- 
standing the  complication  caused  upon  said  table 
*'B"  by  the  catching  of  said  board  and  while  plain- 
tiff was  seeking  as  aforesaid  to  climb  and  step  from 
said  table  ' '  C  "  over  said  ' '  dog-roller ' '  to  [22]  said 
table  "B,"  boards  and  lumber  continued  constantly 
to  drop  from  said  table  "A"  down  across  said 
"skids"  to  and  upon  both  said  table  "B"  and  said 
table  "C." 

That  defendant  at  all  times  herein  mentioned  was 
grossly  negligent  as  foresaid  in  failing  to  provide 
plaintiff,  as  aforesaid,  with  a  safe  place  to  work ;  and 
by  causing  plaintiff  to  be  about  and  upon  said  appar- 
atus and  machinery  without  providing  fit  and  proper 
safeguards  therefor,  and  by  and  through  its  yard 
foreman  in  allowing  plaintiff,  who  was  then  and  there 
a  minor  as  aforesaid,  to  believe  that  the  services  so  re- 
quired of  him  were  ordinary  and  safe,  whereas  the 
same  were  in  fact  fraught  with  great  and  extraordin- 
ary danger. 

That  by  reason  of  the  premises  plaintiff  was  com- 
pelled to  be  and  remain  at  a  hospital  and  sanitarium 
for  a  period  of  five  weeks  immediately  following  said 
30  day  of  July,  1907,  and  for  necessary  board,  lodg- 
ing and  treatment  at  said  hospital  and  sanitarium 
and  for  surgical  and  medical  aid  thereat  and  atten- 
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tion,  including  the  cost  of  the  amputation  of  plain- 
tiff's said  right  foot,  plaintiff  incurred  liability  for 
the  reasonable  sum  and  amount  of  $485. 

That  by  reason  of  said  injury  plaintiff  was  for  a 
long  time,  to  wit,  six  months  or  thereabouts  immedi- 
ately following  said  30'  day  of  July,  1907,  unable  to 
perform  any  work  or  labor  whatsoever,  and  lost 
thereby  the  value  of  his  time  for  such  period  of  six 
months,  to  his  damage  in  the  sum  of  $400. 

That  by  reason  of  said  injury,  plaintiff  has  become 
lame  and  crippled  and  will  so  remain  during  the 
whole  of  his  natural  life,  and  that  his  capacity  for 
earning  a  livelihood  has  become  thereby  greatly  im- 
paired and  diminished  and  will  continue  to  be  and 
remain  so  impaired  and  diminished,  and  that  he  has 
heen  by  said  injury  subjected  to  great  pain  and  suf- 
fering in  body  and  mind,  all  to  his  damage  in  the  sum 
of  $25,000.     [23] 

WHEREFORE,  plaintiff  demands  judgment 
against  defendant  for  the  sum  and  amount  of 
$26,885,  and  costs  herein. 

HAINES  &  HAINES, 
Attorneys  for  Plaintiff. 

State  of  California, 
County  of  San  Diego, — ss. 

H.  C.  McCann,  being  duly  sworn,  says:  That  he 
the  plaintiff  named  in  the  foregoing  complaint ;  that 
he  has  read  said  complaint  and  knows  the  contents 
thereof ;  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein  stated 
on  his  information  and  belief,  and  as  to  those  matters 
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that  he  believes  it  to  be  true. 

JESSE  F.  McCANN, 
Guardian  for  Plaintiff,  H.  C.  McCann. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  1908,  by  H.  C.  McCann. 

[Seal]  JNO.  P.  BURT, 

Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 

[Endorsed] :  No.  14,693.     Dept.  No In  the 

Superior  Court  of  the  State  of  California,  in  and  for 
the  County  of  San  Diego.  H.  C.  McCann,  by  Jesse 
P.  McCann,  His  Guardian  ad  Litem,  Plaintiff,  vs. 
Benson  Lumber  Company,  a  corporation.  Defendant, 
Complaint.  (Copy.)  Filed  July  30,  1908,  Wm.  H. 
Francis,  County  Clerk.  By  J.  B.  McLees,  Deputy. 
Haines  &  Haines,  Attorney  for  Plaintiff.  Gibson, 
Trask,  Dunn  &  Crutcher,  Entrance  Room  718  Pacific 
Electric  Building,  Cor.  6th  and  Main  Sts.,  Los  An- 
geles, Cal.,  Attorneys  for [24] 

In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Diego. 

H.   C.   McCANN,   by  JESSE   F.   McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 
vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Demurrer. 

Now  comes  defendant  in  the  above-entitled  action 


vs.  E.  C,  McCann.  21 

and  demurs  to  the  complaint  herein,  and  for  grounds 
of  demurrer  states : 

I. 

That  the  complaint  herein  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

GIBSON,  TRASK,  DUNN  &  CRUTCHER, 
WRIGHT,   SCIIOONOVER  &  WINNER, 

Attorneys  for  Defendant. 

[Endorsed] :  No Dept.  No In  the  Su- 
perior Court  of  County  of  San  Diego,  State  of  Cali- 
fornia. H.  C.  McCann,  by  Jesse  P.  McCann,  Guard- 
ian ad  Litem,  Plaintiff,  vs.  Benson  Lumber  Co.,  De- 
fendant. Demurrer.  Piled  Jan.  5,  1909.  Wm.  H. 
Prancis,  Co.  Clerk.  By  J.  B.  McLees,  Deputy.  Re- 
ceived copy  of  the  within  demurrer  this  5th  day  of 
January,  1909,  Haines  &  Haines,  Attorneys  for 
Plaintiff.  Gibson,  Trask,  Dunn  &  Crutcher,  En- 
trance Room,  718  Pacific  Electric  Building,  Cor.  6th 
and  Main  Sts.,  Los  Angeles,  Cal.,  Attorneys  for  De- 
fendant.    [25] 

In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Diego. 

H.   C.  McCANN,   by  JESSE   P.  McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 
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Petition  [for  Removal]. 

To  the  Honorable,  the  Superior  Court  of  the  County 
of  San  Diego,  State  of  California : 
Your  petitioner,  the  Benson  Lumber  Company,  a 
corporation,  the  defendant  in  the  above-entitled  ac- 
tion, respectfully  shows,  and  your  petitioner  respect- 
fully avers : 

I. 
That  your  petitioner  in  the  above-named  action  was 
at  the  time  of  the  commencement  of  this  action,  and 
ever  since  has  been,  and  now  is,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Oregon,  and  was  at  the  time  of 
the  commencement  of  this  action,  and  ever  since  con- 
tinuously has  been,  and  now  is,  a  citizen  and  resident 
of  the  said  State  of  Oregon. 

II. 
That  this  action  was  commenced  on  the  twenty- 
sixth  day  of  December,  1908,  in  the  said  Superior 
Court  of  the  County  of  San  Diego,  State  of  Cali- 
fornia. 

III. 
That  the  summons,  together  with  a  copy  of  the 
complaint  in  said  action,  was  served  on  petitioner,  in 
the  city  of  San  Diego,  county  of  San  Diego,  and  State 
of  California,  on  the  twenty-sixth  day  of  December, 
1908,  and  not  before. 

IV. 
That  under  and  by  virtue  of  the  laws  of  the  State 
of  California     [26]     and  the  rules  of  the  said  Su- 
perior Court,  your  petitioner,  defendant  in  this  ac- 
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tion,  always  has  been  and  is  required  to  appear,  an- 
swer and  plead  to  the  complaint  in  said  action,  within 
ten  days  after  the  service  of  summons  in  the  said 
action,  that  is  to  say,  on  or  before  the  fifth  day  of 
January,  1909,  and  not  before. 

V. 

That  your  petitioner  has  not  in  any  manner  an- 
swered, demurred  or  plead  to  the  said  action;  that 
no  issue  of  fact  or  law  has  been  raised  or  joined 
thereon,  and  that  the  time  allowed  by  law  and  the 
rules  of  the  said  Superior  Court  of  the  County  of 
San  Diego,  State  of  California,  for  your  petitioner 
to  demur,  answer  or  plead  therein,  has  not  expired 
and  will  not  expire  until  the  fifth  day  of  January, 
1909 ;  and  that  simultaneously  with  the  filing  of  this 
petition,  your  petitioner  has  filed  in  the  said  action 
and  served  on  the  attorneys  for  plaintiff  its  demurrer 
in  writing  to  the  complaint  therein. 

VI. 

That  this  suit  always  has  been  and  is  one  of  a  civil 
nature,  in  law,  of  which  the  Circuit  Courts  of  the 
United  States  attain  jurisdiction,  by  the  Act  of  Con- 
gress of  the  United  States,  entitled  An  Act  to  correct 
the  enrollment  of  an  Act  approved  March  3d,  1887, 
entitled  An  Act  to  amend  sections  1,  2,  3  and  10  of  an 
Act  to  determine  the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States  and  to  regulate  the  re- 
moval of  causes  from  State  Courts,  and  for  other 
purposes,  approved  March  3d,  1875,  approved  Au- 
gust 13ith,  1888;  that  this  action  is  now  pending  in 
the  said  Superior  Court  of  the  County  of  San  Diego, 
State  of  California,  and  that  the  matter  in  dispute 
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therein  exceeds,  exclusive  of  interest  and  costs,  the 
sum  and  value  of  two  thousand  dollars,  that  is  to  say, 
the  action  is  brought  to  recover  the  sum  of  twenty- 
five  thousand  eight  hundred  and  eighty-five  dollars, 
besides  costs.     [27] 

VII. 
That  the  plaintiff  herein  was  at  the  time  of  the 
commencement  of  this  action,  ever  since  continuously 
has  been  and  now  is  a  citizen  and  resident  of  the  city 
of  San  Diego,  in  the  county  of  San  Diego,  in  the  State 
of  California,  and  that  the  guardian  ad  litem  of 
plaintiff,  Jesse  F.  McCann,  was  at  the  time  of  the 
commencement  of  this  action,  ever  since  continuously 
has  been,  and  now  is  a  resident  and  citizen  of  the  said 
county  of  San  Diego  in  the  State  of  California;  and 
that  your  petitioner,  the  defendant  herein,  was  at  the 
time  of  the  commencement  of  this  action,  even  since 
continuously  has  been,  and  now  is,  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  Oregon,  and  was  at  the  time  of  the  commencement 
of  this  action,  ever  since  continuously  has  been,  and 
now  is,  a  resident  of  the  said  State  of  Oregon,  and 
was  at  the  time  of  the  commencement  of  this  action, 
lever  since  continuously  has  been,  and  now  is,  a  cit- 
izen of  the  said  State  of  Oregon ;  and  that  this  action 
at  the  time  of  its  commencement,  was,  ever  since  con- 
tinuously has  been,  and  now  is,  a  controversy  between 
citizens  of  different  States,  to  wit,  a  controversy 
between  your  petitioner,  the  defendant  herein,  a  cit- 
izen of  the  said  State  of  Oregon,  and  the  plaintiff 
here,  a  citizen  of  the  State  of  California. 
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VIII. 

That  there  was  at  the  time  of  the  conmiencemeiit  of 
this  action,  ever  since  continuously  has  been,  and  now 
is,  a  controversy  herein  which  always  has  been  and 
now  is  wholly  between  citizens  of  different  States, 
which  can  be  fully  determined  as  between  them ;  that 
such  controversy  always  has  been,  during  all  said 
last-mentioned  times,  and  now  is,  between  the  plain- 
tiff, a  citizen  of  the  State  of  California,  aforesaid, 
and  your  petitioner,  the  defendant,  a  citizen  and 
resident  of  the  said  State  of  Oregon,  as  aforesaid,  and 
that  the  plaintiff,  and  his  guardian  ad  [28] 
litem,  as  aforesaid,  and  your  petitioner,  are  the  only 
parties  to  this  action. 

IX. 

That  this  petition  is  made  and  filed  before  your 
petitioner  ever  has  been  or  is  required  by  law,  or  by 
any  law  of  the  State  of  California,  or  by  any  rule  of 
the  said  Superior  Court  of  the  County  of  San  Diego, 
in  the  State  of  California,  in  which  this  suit  is 
brought  and  is  pending,  to  appear,  or  demur,  or  an- 
swer, or  plead  to  the  declaration  or  complaint  of 
plaintiff  herein,  and  your  petitioner  desires  to  re- 
move the  same  from  the  said  Superior  Court  to  the 
Circuit  Court  of  the  United  States  for  the  Southern 
District  of  California,  in  the  Ninth  Judicial  Circuit, 
the  same  being  the  district  in  which  this  suit  has 
always  been  and  now  is  pending;  that  pursuant  to 
the  provisions  of  the  Act  of  Congress  of  the  United 
States,  approved  March  3d,  1887,  entitled.  An  Act 
to  amend  the  Act  of  Congress  approved  March  3d, 
1875,  entitled.  An  Act  to  determine  the  jurisdiction 
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of  the  Circuit  Courts  of  the  United  States  and  to 
regulate  the  removal  of  causes  from  State  Courts, 
and  for  other  purposes,  and  to  further  regulate  the 
jurisdiction  of  the  Circuit  Courts  of  the  United 
States,  and  for  other  purposes,  and  all  acts  ex- 
planatory and  amendatory  thereof,  and  to  correct  the 
same,  and  particularly  An  Act  approved  August  13th, 
1888,  to  correct  the  enrollment  of  said  Act  of  March 
3d,  1887 ;  and  that  your  petitioner  is  ready  and  will- 
ing to  give  all  good  and  sufficient  surety  which  this 
Court  may  direct,  and  to  do  all  such  acts  and  things 
as  may  be  required  to  be  done  by  the  provisions  of  the 
said  Acts  of  the  Congress  of  the  United  States,  on  the 
removal  of  a  suit  into  a  court  of  the  United  States. 

X. 
That  your  petitioner  has  made  and  filed  with  this 
petition  and  hereby  offers  herewith  a  good  and  suffi- 
cient surety,  according  [29]  to  the  provisions  of 
the  said  Acts  of  Congress,  and  bond,  made  and  ex- 
ecuted by  the  National  Surety  Company,  a  corpora- 
tion, duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York,  and  duly 
licensed  for  the  purpose  of  making,  guaranteeing  and 
becoming  surety  upon  bonds  and  undertakings  re- 
quired or  authorized  by  the  laws  of  the  State  of  Cali- 
fornia, as  surety,  in  the  sum  of  one  thousand  dollars, 
conditioned  that  your  petitioner  shall  enter  in  the 
Circuit  Court  of  the  United  States  for  the  Southern 
District  of  the  State  of  California,  in  and  for  the 
Ninth  Judicial  Circuit  on  the  first  day  of  the  session 
next  ensuing  hereafter,  a  copy  of  the  record  in  said 
suit,  and  shall  pay  all  costs  that  the  said  Court  shall 
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award,  if  the  said  Court  shall  hold  that  this  suit  was 
improperly  or  wrongfully  removed  thereto. 

THEREFORE,  your  petitioner  prays  this  Honor- 
able Court  to  accept  this  petition  and  said  bond,  and 
to  proceed  no  further  herein,  except  to  make  an  order 
of  removal,  the  cause  and  record  herein  to  be  removed 
into  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  California,  in  the  Ninth  Judicial 
Circuit. 
And  your  petitioner  will  ever  pray,  etc. 

BENSON  LUMBER  COMPANY, 
By  O.  J.  EVENSON, 
Its.  Vice-Pres. 
GIBSON,  TRASK,  DUNN  &  CRUTCHER, 
WRIGHT,  SCHOONOVER  &  WINNEK, 

Attorneys  for  Petitioner.     [30] 

State  of  California, 
County  of  San  Diego, — ss. 

O.  J.  Evenson,  being  first  duly  sworn,  on  oath  de- 
poses and  says  that  he  is  an  officer,  to  wit,  the  vice- 
president,  of  the  Benson  Lumber  Company,  a  cor- 
poration, and  defendant  in  the  above-entitled  action ; 
that  he  has  read  the  foregoing  petition  in  the  said 
action,  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  in  matters 
that  are  therein  stated  on  information  and  belief,  and 
that  as  to  such  matters  he  believes  it  to  be  true. 

O.  J.  EVENSON. 
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Subscribed  and  sworn  to  before  me  this  5tli  day  of 
January,  A.  D.  1909. 

[Seal]  K  V.  WINNER, 

Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 

[Endorsed]:  No.  14,693.  Dept.  No.  1.  In  the 
Superior  Court  of  County  of  San  Diego,  State  of 
California.  H.  C.  McCann,  by  His  Guardian  ad 
Litem,  Jesse  F.  McCann,  Plaintiff,  vs.  Benson  Lum- 
ber Co.,  Defendant.  Petition  for  Removal  to  Cir. 
Ct.  U.  S.  Filed  Jan.  5,  1909.  Wm.  H.  Francis,  Co. 
Clerk.  By  J.  B.  McLees,  Deputy.  Gibson,  Trask, 
Dunn  &  Crutcher,  Entrance  Room,  718  Pacific  Elec- 
tric Building,  Cor.  6th  and  Main  Sts.,  Los  Angeles, 
Cal.,  Attorneys  for  Defendant.     [31] 

In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Diego. 

H.   C.   McCANN,   by  JESSE  F.   McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 
vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Bond  on  Removal  of  Cause. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
WHEREAS,  the  defendant  in  the  above-entitled  ac- 
tion, the  Benson  Lumber  Company,  a  corporation,  is 
about  to  apply  to  the  above-entitled  court  to  remove 
the  said  action  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  California,  and 
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for  further  proceedings,  on  the  grounds  in  said  peti- 
tion set  forth,  and  asking  that  all  further  proceedings 
in  the  said  Superior  Court  be  stopped;  and  desires 
this  bond  for  the  purposes  of  said  proceedings,  ac- 
cording to  the  statute  relative  to  the  removal  of 
causes  from  State  to  Federal  Courts; 

NOW,  THEREFORE,  in  consideration  of  the 
premises  and  of  the  making  of  such  application  to 
remove  the  said  cause,  the  undersigned,  the  National 
Surety  Company,  a  corporation  duly  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York, 
and  duly  licensed  for  the  purpose  of  making,  guar- 
anteeing, and  becoming  surety  upon  bonds  and 
undertakings  required  or  authorized  by  the  laws  of 
the  State  of  California,  as  surety,  does  hereby  under- 
take and  promise,  on  the  part  of  the  said  Benson 
Lumber  Company,  a  corporation,  petitioner,  to  re- 
move the  above-entitled  action  to  the  said  Circuit 
Court  of  the  United  States  for  the  Southern  District 
of  California,  that  the  said  petitioner  will  [32] 
enter  and  file  in  the  said  Circuit  Court  of  the  United 
States,  on  or  before  the  first  day  of  the  next  ensuing 
session  of  the  said  Court,  a  transcript  of  the  record 
in  said  Superior  Court,  in  the  above-entitled  action, 
and  that  said  defendant  and  petitioner  will  pay  all 
costs  to  be  paid  or  costs  that  may  be  awarded  therein, 
in  the  said  Circuit  Court  of  the  United  States  afore- 
said, if  the  said  Circuit  Court  shall  hold  that  the  said 
suit  was  wrongfully  or  improperly  removed  thereto, 
not  exceeding  the  sum  of  one  thousand  dollars,  for 
which  amount  the  undersigned.  National  Surety 
Company,   acknowledges   itself   and   its   successors 
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jointly  and  severally  bound  by  these  presents. 

IN  WITNESS  WHEREOF,  the  National  Surety 
Company  has  caused  its  name  to  be  hereunto  sub- 
scribed, and  its  seal  to  be  hereunto  affixed,  by  repre- 
^sentatives  thereunto  duly  authorized,  this  4th  day  of 
January,  A.  D.  1909. 
[Corporate  Seal] 

NATIONAL  SURETY  COMPANY, 

By  CHAS.  SEYLER,  Jr., 
Resident  Vice-President, 
SAM  BEHRENDT, 

Resident  Secretary. 

State  of  California, 
County  of  Los  Angeles, — ss. 

On  this  4th  day  of  January,  A.  D.  1909,  personally,, 
before  me,  a  notary  public  in  and  for  the  said  county 
of  Los  Angeles,  in  the  State  of  California,  duly  com- 
missioned and  sworn,  appeared  Charles  Seyler,  Jr., 
and  Sam  Behrendt,  known  to  me  to  be  the  resident 
vice-president  and  resident  assistant  secretary  re- 
spectively of  the  National  Surety  Company,  a  cor- 
poration, who  executed  the  within  instrument,  and 
acknowledged  to  me  that  the  said  National  Surety 
Company  executed  the  same,  and  that  they  subscribed 
the  name  of  the  said  National  Surety  Company  there- 
to, as  principal;  and  the  said  Charles  Seyler,  Jr., 
and  Sam  Behrendt,  [33]  being  first  duly  sworn, 
did  depose  and  say  that  they  reside  in  the  city  of  Los 
Angeles,  county  of  Los  Angeles,  State  of  California, 
and  that  they  are  respectively  the  resident  vice- 
president  and  resident  assistant  secretary  of  the  said 
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^National  Surety  Company;  that  they  know  the  cor- 
porate seal  of  said  company ;  that  the  said  National 
Surety  Company  is  duly  and  legally  incorporated 
under  the  laws  of  the  State  of  New  York ;  that  said 
<^ompany  has  complied  with  the  provisions  of  the  Act 
of  Congress  of  August  13th,  1894;  that  the  seal  affixed 
to  the  foregoing  bond  is  the  corporate  seal  of  said 
company  and  was  thereto  affixed  by  order  and  au- 
thority of  the  Board  of  Directors  of  said  Company 
and  that  they  signed  their  names  thereto  by  like  order 
and  authority  of  the  board  of  directors  of  said  com- 
pany; that  the  assets  of  said  company,  unencum- 
iDcred  and  liable  to  execution  exceed  its  claims,  debts 
and  liabilities  of  every  nature  whatsoever,  by  more 
than  the  sum  of  one  thousand  dollars. 

CHAS.  SEYLEE,  Jr., 
Resident  Vice-President. 

SAM   BENRENDT, 
Resident  Asst.  Secretary. 

Sworn  to  and  acknowledged  before  me,  and  sub- 
scribed in  my  presence,  this  January  4th,  1909. 
[Seal]  EDWIN  J.  LOEB, 

^Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
The  above  bond  and  surety  thereon  are  hereby  ac- 
cepted and  approved,  this  5th  day  of  January,  1909. 

W.  R.  GUY, 

Judge. 

[Endorsed] :  No. .  Dept.  No. .  In  the  Su- 
perior Court  of  County  of  San  Diego,  State  of  Cali- 
fornia.    H.    C.    McCann,    by    Jesse    F.    McCann, 
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Guardian  ad  Litem,  Plaintiff,  vs.  Benson  Lumber 
Co.,  Defendant.  [34]  Bond  on  Removal.  Filed 
Jan.  5, 1909.  Wm.  H.  Francis,  Co.  Clerk.  By  J.  B. 
McLees,  Deputy.  Gibson,  Trask,  Dunn  &  Crutcher, 
Entrance  Room,  718  Pacific  Electric  Building,  Cor. 
6tli  and  Main  Sts.,  Los  Angeles,  Cal.,  Attorneys  for 
Defendant.     [35] 

In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Diego. 

H.    C.   McCANN   by   JESSE   F.   McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 
vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Order  [of  Removal]. 

It  appearing  that  the  defendant  in  the  above-en- 
titled action  has  filed  its  petition  in  due  form  therein 
for  the  removal  of  said  cause  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, for  the  Ninth  Circuit,  and  has  also  filed  a  bond 
in  due  form,  on  said  removal,  for  the  sum  of  one  thou- 
sand dollars,  with  due  and  sufficient  surety,  duly  ap- 
proved by  this  Court, — 

IT  IS  ORDERED,  that  no  further  proceedings 
be  taken  in  the  said  cause,  and  that  same  be  removed 
accordingly. 

Dated,  January  6th,  1909. 

W.  R.  GUY, 
Judge. 
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[Endorsed]:  Entered  in  Minutes.  No.  14,693. 
Dept.  No.  1.  In  the  Superior  Court  of  County  of 
San  Diego,  State  of  California.  H.  C.  McCann,  by 
Jesse  F.  McCann,  Guardian  ad  Litem,  Plaintiff,  vs. 
Benson  Lumber  Co.,  Defendant.  Order  for  Re- 
moval of  Cause  to  U.  S.  Cir.  Ct.  Filed  Jan.  6,  1909. 
Wm.  H.  Francis,  Co.  Clerk.  By  W.  Wirt  Francis, 
Deputy.  Gibson,  Trask,  Dunn  &  Crutcher,  Entrance 
Room  718  Pacific  Electric  Building,  Cor.  i6th  and 
Main  Sts.,  Los  Angeles,  Gal.,  Attorneys  for  Defend- 
ant.    [36] 

[Endorsement  in  U.  S.  Circuit  Court] :  No.  1478. 
U.  S.  Circuit  Court,  Ninth  Circuit,  Southern  District 
of  California,  Southern  Division.  H.  C.  McCann,  by 
Jesse  F.  McCann,  His  Guardian  ad  Litem,  vs.  Ben- 
son Lumber  Company.  Certified  Transcript  on 
Removal  from  Superior  Court  of  San  Diego  County. 
Filed  Jan.  7,  1909.  Wm.  M.  Van  Dyke,  Clerk. 
Chas.  N.  Williams,  Deputy.     [37] 


[Order  on  Demurrer.] 

At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1909,  of  the  Circuit  Court  of  the  United  States 
of  America,  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division,  held  at  the  courtroom,  in  the  City 
of  Los  Angeles,  on  Monday,  the  nineteenth  day 
of  April,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nine.  Present:  The  Honor- 
able OLIN  WELLBORN,  District  Judge. 
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No.  1478. 

H.    C.   McCANN   by   JESSE    F.   McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

This  cause  coming  on  this  day  to  be  heard  on  de- 
fendant's demurrer  to  plaintiff's  complaint,  James 
Stark  Bennett,  Esq.,  appearing  on  behalf  of  plain- 
tiff's counsel,  and  defendant  being  representm^  by 
Gribson,  Trask,  Dunn  &  Crutcher,  and  said  demurrer 
having  been  presented  by  counsel  for  defendant,  and 
court  thereupon,  at  the  hour  of  12:15  o'clock  P.  M., 
having  taken  a  recess  until  the  hour  of  2:15  o'clock 
P.  M.  of  this  day,  and  now,  at  the  hour  of  2:15  o'clock 
P.  M.,  Court  having  reconvened,  and  counsel  being 
present  as  before,  and  said  demurrer  having  been 
further  argued  on  behalf  of  defendant,  said  demurrer 
is  now  confessed  by  counsel  for  plaintiff,  whereupon 
it  is  ordered  by  the  Court,  that  plaintiff  have  twenty 
(20)  days'  time  in  which  to  amend  his  said  com- 
plaint. 

[Endorsed] :  Filed  Sep.  18,  1913.    Wm.  M.  Van 
Dyke,  Clerk.    By  C.  E.  Scott,  Deputy  Clerk.     [38] 
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In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Southern  Division  of  the 
Southern  District  of  California. 

AT  LAW— No.  1478. 

H.    C.    McCANN   by   JESSE    F.   McCANN,    His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Amended  Complaint  for  Damages  for  Personal 
Injuries. 

Comes  now  the  plaintiff  above  named,  by  Jesse  F. 
McCann,  his  guardian  ad  litem,  and  by  leave  of  Court 
first  had  and  obtained,  files  this  his  amended  com- 
plaint, and,  for  cause  of  action  against  the  defendant 
above  named  alleges : 

1.  That  plaintiff,  H.  C.  McCann,  is  a  minor  of 
the  age  of  nineteen  years.  That  on  the  29th  day  of 
July,  1908,  the  Superior  Court  of  the  County  of  San 
Diego,  State  of  California,  duly  made  and  entered  its 
order  in  and  by  which  it  appointed  said  Jesse  F.  Mc- 
Cann guardian  ad  litem  for  plaintiff  H.  C.  McCann, 
for  the  purposes  of  conducting  this  action. 

2.  That  defendant,  Benson  Lumber  Company,  at 
all  times  herein  mentioned  was  and  now  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Oregon,  with  its  principal 
place  of  business  in  the  cit}^  of  Portland  in  said  State. 
.That  at  all  of  said  times  said  defendant  maintained, 
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owned  and  operated,  and  still  maintains,  owns  and 
operates  at  the  city  of  San  Diego,  State  of  California, 
a  mill  and  yard,  with  machinery,  chutes  and  plat- 
forms for  sawing  and  converting,  and  [39]  was 
engaged  in  sawing  and  converting  logs  into  lumber 
and  disposing  of  the  same. 

3.  That  at  all  times  herein  mentioned  said  mill 
was  so  constructed  and  operated  by  defendant  that 
as  the  lumber  in  said  mill  was  cut  into  lengths,  de- 
fendant caused  the  same  to  pass  sideways  from  said 
mill  down  a  chute  made  of  parallel  skids  leading  from 
the  sawing  table  in  said  mill  to  the  outside  platform, 
and  defendant  maintained  and  caused  to  operate  and 
revolve  in  the  surface  of  said  outside  platform,  rollers 
carrying  dogs  or  projections  for  the  purpose  of  carry- 
ing said  lumber  lengthwise  at  right  angles  from  the 
direction  in  which  it  came  to  the  said  outside  plat- 
form until  it  dropped  on  to  a  loading  platform, 
whence  it  was  loaded  on  to  wagons  and  carted  away. 

4.  That  on  the  30th  day  of  July,  1907,  plaintiff  H. 
C.  McCann  was  of  the  age  of  17  years  and  3  months, 
or  thereabouts,  and,  at  said  time,  he  was  in  the  em- 
ploy of  said  defendant  as  an  attendant  upon  and 
about  said  outside  platform.  That  in  the  course  of 
his  said  employment  plaintiff  was  required  and 
directed  by  defendant  to  keep  said  lumber  moving 
over  said  chute  from  said  mill  and  along  said  outside 
platform  and  to  see  to  it  that  said  lumber  did  not  clog, 
jam  or  pile  up  in  said  chute  and  on  said  outside  plat- 
form. That  whenever  said  lumber  did  clog,  jam  or 
pile  up  in  said  chute  and  on  said  outside  platform, 
plaintiff,  in  the  course  of  said  employment,  was  re- 
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quired  by  defendant  to  go  upon  said  outside  platform 
while  the  said  rollers  were  in  operation  and  revolving 
on  the  surface  of  said  platform  and  to  loosen  and  dis- 
entangle the  said  lumber  which  had  become  so  clogged 
and  piled  up,  and  to  again  start  and  keep  said  lumber 
moving  along  said  chute  and  said  outside  platform. 
5.  That  on  the  said  30th  day  of  July,  1907,  said 
outside  platform  was  a  dangerous  and  unsafe  place  in 
which  to  work,  that  defendant  maintained  said  out- 
side platf oi*m  in  a  defective  [40]  and  unsafe  con- 
dition, without  exercising  ordinary  or  any  care  to 
see  that  the  same  was  a  reasonably  safe  place  for  said 
plaintiff  to  work  and  without  providing  fit  and  proper 
safeguards  therefor.  That  at  said  times  defendant 
maintained  said  chute  in  a  defective  and  unsafe  con- 
dition, without  exercising  ordinary  or  any  care  to  see 
that  it  did  not  render  unsafe  the  place  defendant  had 
provided  for  plaintiff  to  work  in.  That  at  said  time 
defendant  failed  to  use  ordinary  or  any  care  to  pro- 
vide a  safe  way  or  safe  appliances  for  the  use  of 
plaintiff  in  mounting  and  going  upon  said  outside 
platform.  That  plaintiff  did  not  know  of  the  perils 
and  dangers  to  which  he  was  so  exposed  by  defendant 
while  doing  his  work  as  aforesaid,  and  defendant 
failed  and  neglected  to  warn  plaintiff  of  the  danger 
and  peril  to  him  incident  to  his  said  employment  and 
work.  That  at  said  time  defendant  knew  and  had 
the  means  of  knowing  that  said  outside  platform  was 
an  unsafe  place  for  plaintiff  to  work  in,  that  said 
chute  rendered  said  outside  platform  an  unsafe  place 
in  which  to  work,  and  that  no  safe  way  or  safe  appli- 
ances had  been  furnished  for  plaintiff's  use  in  mount- 
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ing  and  going  upon  said  outside  platform. 

6.  That  on  said  July  30,  1907,  while  plaintiff,  in 
the  course  of  his  said  employment,  was  mounting  and 
going  upon  said  outside  platform  to  disentangle  the 
lumber  which  was  clogged,  jammed  and  piled  up  on 
said  outside  platform,  by  reason  of  defendant's  negli- 
gence in  failing  to  provide  for  said  plaintiff  a  rea- 
sonably safe  place  in  which  to  work,  by  reason  of 
defendant 's  negligence  in  failing  to  provide  a  proper 
and  sufficient  chute,  by  reason  of  said  defendant's 
negligence  in  failing  to  provide  proper  ways  and  ap- 
pliances for  mounting  and  going  upon  said  outside 
platform,  by  reason  of  defendant's  negligence  in  fail- 
ing to  warn  plaintiff  of  the  danger  connected  with 
said  employment,  and  by  reason  of  defendant's  negli- 
gence in  failing  to  instruct  plaintiff  in  what  manner 
he  could  safely  perform  his  [41]  said  duties, 
plaintiff  was  caught  by  said  first  roller  revolving  in 
the  surface  of  said  outside  platform  and  thrown 
down  on  said  outside  platform,  and  his  right  foot 
torn,  bruised,  wounded  and  mangled,  by  reason  of 
which  injury  plaintiff  was  required  to  and  did  have 
said  right  foot  amputated. 

7.  That  in  consequence  of  the  said  injuries  caused 
by  the  want  of  care  and  said  negligence  of  defendant, 
as  aforesaid,  plaintiff  has  suffered  great  bodily  pain 
and  mental  anguish,  and  has  suffered  the  loss  of  his 
right  foot,  has  become  lame  and  crippled  and  will  so 
remain  permanently  during  the  remainder  of  his 
natural  life ;  that  thereby  his  capacity  for  earning  a 
livelihood  has  become  impaired  and  diminished  and 
will  continue  to  remain  so  impaired  and  diminished, 
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to  his  damage  in  the  sum  of  $25,000. 

8.  That  in  consequence  of  said  injuries  caused  by 
said  want  of  care  and  negligence  of  defendant,  as 
aforesaid,  plaintiff  was  compelled  to  be  and  remain 
at  a  hospital  and  sanitarium  for  a  period  of  five 
weeks  immediately  following  said  30th  day  of  July, 
1907,  and  to  incur,  and  did  incur,  liability  for  neces^ 
sary  board,  lodging  and  treatment  at  said  hospital 
and  sanitarium,  and  for  surgical  and  medical  aid  and 
attention  thereat,  in  the  sum  of  $485.00.  That  the 
reasonable  value  of  said  board,  lodging,  treatment 
and  surgical  and  medical  aid  and  attention  for  which 
said  liability  was  so  incurred  by  plaintiff  was  and  is 
said  sum  of  $485.00. 

WHEREFORE,  plaintiff  demands  judgment 
against  defendant  for  the  sum  of  $25,485,  and  costs. 

HUNSAKER,  BRITT  &  FLEMINa, 

HAINES  &  HAINES, 

Attorneys  for  Plaintiff.     [42] 

State  of  California, 
County  of  San  Diego, — ss. 

H.  C.  McCann,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  plaintiff  named  in  the  foregoing 
amended  complaint;  that  he  has  read  said  amended 
complaint  and  knows  the  contents  thereof,  and  that 
the  same  is  true  to  his  own  knowledge  except  as  to 
those  matters  which  are  therein  stated  upon  informa- 
tion or  belief,  and  as  to  those  matters  that  he  believes 
it  to  be  true. 

H.  C.  McCANN. 
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Subscribed  and  sworn  to  before  me  this  5  day  of 
May,  1909. 

[Seal]  ISABEL  S.  SULLIVAN, 

Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 

[Endorsed] :  At  Law.  No.  1478.  In  the  United 
States  Circuit  Court,  Ninth  Circuit,  Southern  Dis- 
trict of  California,  Southern  Division.  H.  C.  Mc- 
Cann  by  Jesse  F.  McCann,  His  Guardian  ad  Litem, 
Plaintiff,  vs.  Benson  Lumber  Company,  a  Corpora- 
tion, Defendant.  Amended  Complaint  for  Damages 
for  Personal  Injuries.  Received  a  copy  of  the  within 
this  11th  day  of  May,  1909.  Gibson,  Trask,  Dunn  & 
Crutcher.  Filed  May  11, 1909.  Wm.  M.  Van  Dyke, 
■Clerk.  Chas  N.  Williams,  Deputy.  Hunsaker,  Britt 
&  Fleming.  Rooms  714-719  H.  W.  Hellman  Build- 
ing, Los  Angeles,  California,  Attorneys  for  Plaintiff. 
[43] 
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cuit, in  and  for  the  Southern  Division  of  the 
Southern  District  of  California. 

AT  LAW— No.  1478. 

H.    C.   McCANN,   by   JESSE   F.   McCANN,  His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 
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Demurrer  to  the  Amended  Complaint. 

Now  comes  the  defendant  in  the  action  above  en- 
titled and  demurs  to  the  amended  complaint  of  plain- 
tiff on  file  herein,  and  for  grounds  of  demurrer, 
shows : 

I. 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

II. 

That  said  amended  complaint  is  uncertain  in  this, 
that  it  is  impossible  to  ascertain  from  said  amended 
complaint  how  or  in  what  manner  the  said  platform 
was  dangerous  or  unsafe  or  was  a  dangerous  or  un- 
safe place  in  which  to  work,  or  how  or  in  what  man- 
ner defendant  maintained  said  platform  in  a  danger- 
ous condition,  or  how  or  in  what  manner  defendant 
failed  to  exercise  ordinary  care  to  see  that  the  same 
was  reasonably  safe,  or  how  or  in  what  manner  de- 
fendant failed  to  use  ordinary  care  or  failed  to  fur- 
nish safe  appliances  for  plaintiff,  and  that  it  is  im- 
possible to  ascertain  from  said  amended  complaint 
how  defendant  could  have  guarded  said  platform  or 
what  appliances  defendant  [44]  should  have  used 
to  guard  the  same  or  to  make  the  same  safe. 

III. 

That  said  amended  complaint  is  further  uncertain 
in  this,  that  it  is  impossible  to  ascertain  from  said 
amended  complaint  why  or  how  plaintiff  did  not 
know  of  the  said  alleged  dangers  to  which  he  was  ex- 
posed, it  not  being  alleged  that  the  said  dangers,  if 
any  at  all,  were  concealed  or  of  such  character  that  a 
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person  of  plaintiff's  years  could  not  have  seen  or 
understood  such  dangers,  and  it  not  being  alleged  of 
what  the  dangers  consisted. 

IV. 
That  said  amended  complaint  is  further  uncertain 
in  this,  that  it  is  impossible  to  ascertain  therefrom 
what  appliances  the  defendant  could  have  used  or 
furnished  to  plaintiff  to  use  in  mounting  the  outside 
of  said  platform,  which  it  did  not  furnish. 

V. 
That  said  amended  complaint  is  ambiguous,  in  the 
same  respects  and  for  the  same  reasons,  for  which  it 
is  above  shown  to  be  uncertain. 

VI. 
That  said  amended  complaint  is  unintelligible,  in 
the  same  respects  and  for  the  same  reasons  for  which 
it  is  above  shown  to  be  uncertain. 

OIBSON,  TRASK,  DUNN  &  CRUTCHER, 

Attorneys  for  Defendant. 

[Endorsed]  :  No.  1478.  U.  S.  Circuit  Court,  Ninth 
Circuit,  Southern  District  of  California,  Southern 
Division.  H.  C.  McCann,  etc.,  Plaintiff,  vs.  Benson 
Lumber  Co.,  Defendant.  Demurrer  to  the  Amended 
Complaint.  Filed  May  24,  1909.  Wm.  M.  Van 
Dyke,  Clerk.  Chas.  N.  Williams,  Deputy.  Received 
copy  of  the  within  demurrer  this  24th  day  of  May, 
1909.  Haines  &  Haines,  and  Hunsaker,  Britt  & 
Fleming,  Plaintiff.  Gibson,  Trask,  Dunn  &  Crutcher, 
Los  Angeles,  Cal.,  Attys.  for  Defendant.     [45] 
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In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  in  and  for  the  Southern  Division  of  the 
Southern  District  of  California. 

AT  LAW— No.  1478. 

H.    C.    McCANN,    by    JESSE    F.  McCANN,  His 
Guardian  ad  Litem, 

Plaintife, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Second  Amended  Complaint  for  Damages  for 

Personal  Injuries. 
Comes  now  the  plaintiff  above  named,  by  Jesse  P. 
McCann,  bis  guardian  ad  litem,  and  by  leave  of  Court 
first  bad  and  obtained,  files  this  his  second  amended 
complaint,  and  for  cause  of  action  against  the  defend- 
ant above  named,  alleges : 

1.  That  plaintiff,  H.  C.  McCann,  is  a  minor  of 
the  age  of  nineteen  years.  That  on  the  29th  day  of 
July,  1908,  the  Superior  Court  of  the  County  of  San 
Diego,  State  of  California,  duly  made  and  entered 
its  order  in  and  by  which  it  appointed  said  Jesse  P. 
McCann  guardian  ad  litem  for  plaintiff,  H.  C.  Mc- 
Cann, for  the  purposes  of  conducting  this  action. 

2.  That  defendant,  Benson  Lumber  Company,  at 
all  times  herein  mentioned  was  and  now  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Oregon,  with  its  principal 
place  of  business  in  the  city  of  Portland,  in  said 
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State.  That  at  all  of  said  times  said  defendant  main- 
tained, owned  and  operated  and  still  maintains,  owns 
and  operates  at  the  city  of  San  Diego,  State  of  Cali- 
fornia, a  mill  and  yard,  with  machinery,  chutes  and 
platforms  for  sawing  and  converting,  and  was  en- 
gaged in  sawing  and  converting,  logs  into  lumber  and 
disposing  of  the  same.     [46] 

3.    That  at  all  times  herein  mentioned  said  mill  was 
so  constructed  and  operated  by  defendant  that  logs 
in  continuous  succession  were  delivered  upon  a  car- 
rier and  carried  by  it  backwards  and  forwards  until 
cut  into  lumber  by  the  great  band-saw  of  said  mill; 
that  next  such  lumber  was  delivered  by  the  connected 
machinery  of  the  mill  in  continuous  succession  to  a 
sawing-table  inside  of  said  mill  known  as  the  "trim- 
mer," and  there  cut  into  lengths;  and  that  defendant 
next  caused  the  said  lumber  to  be  carried  by  further 
connected  machinery  of  the  mill  from  said  "trim- 
mer" sidewise  in  constant  succession  from  said  mill 
down  a  chute,  otherwise  known  as  the  "slide,"  made 
of  parallel  skids  leading  from  said  "trimmer"  in 
said    mill    downward    to    a    platform    outside    of 
the   mill,    otherwise    known   as   the    "push-table"; 
that  at  all  said  times  defendant,  by  further  con- 
nected machinery  of  the  mill,  maintained  and  caused 
to    operate    and    revolve   in    the    surface    of    said 
"push-table"  rollers  including  a  roller  studded  with 
"dogs,"  projections  or  spikes  for  the  purpose  of  car- 
rjdng  said  lumber  lengthwise  at  right  angles  from 
the  direction  in  which  it  came  sidewise,  in  uninter- 
mitting  succession,  to  and  upon  said  "push-table," 
until  it  dropped  from  said  "push-table"  two  feet 
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or  thereabouts,  downward  upon  a  loading  table, 
otherwise  known  as  the  '* carrying- table,"  whence  it 
was  loaded,  as  fast  as  delivered,  by  the  employees  of 
defendant  upon  wagons  or  trucks  and  carried  away. 
That  the  whole  process  of  converting  logs  into  lumber, 
from  the  time  when  such  logs  in  quick  succession  were 
delivered  upon  the  carrier  for  the  band-saw  until 
the  lumber  cut  from  them  was  passed  through  said 
*'trinuner"  down  said  skids  upon  said  "push-table" 
and  over  it  upon  said  "carr5dng-table,"  and  thence 
loaded  upon  trucks,  was  a  continuous  one;  and  that 
it  was  required  by  defendant,  in  its  operation  of  its 
said  mill,  that  such  process  should  be  continuous  and 
uninterrupted  throughout;  that  in  order  that  such 
process  should  be  so  continuous  [47]  and  uninter- 
rupted, it  was  necessary  to  keep  the  lumber  moving 
down  said  "slide,"  and  over  said  "push-table"  and 
upon  said  "carrying-table"  and  to  prevent  any  accu- 
mulation, clogging  or  jamming  of  lumber,  either 
upon  said  "slide,"  said  "push-table,"  or  said  "carry- 
ing-table," and  to  have  said  lumber  delivered  regu- 
larly, so  as  to  make  it  possible  to  keep  a  succession 
of  trucks  loaded  therewith,  and  get  the  same  out  of 
the  way.  And  plaintiff  avers  that  at  all  said  times 
such  clogging,  piling  up  and  jamming  of  lumber  was 
of  frequent  occurrence. 

4.  That  on  the  30  day  of  July,  1907,  plaintiff, 
H.  C.  McCann,  was  of  the  age  of  17  years  and  three 
months  or  thereabouts,  and,  at  said  time,  he  was  in 
the  employ  of  said  defendant  as  an  attendant  upon 
and  about  said  "slides"  and  said  outside  platform, 
so  called  the  "push-table"  and  said  loading  platform, 
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so  otherwise  known  as  the  "carrying-table." 

That  in  the  course  of  his  said  employment  plain^ 
tiff  was  required  and  directed  by  defendant,  and  de- 
fendant made  it  part  of  his  work,  to  keep  said  lum- 
ber moving  on  said  chute  or  "slide"  from  said  mill 
and  along  said  outside  platform,  so  otherwise  known 
as  the  "push- table,"  and  to  see  to  it  that  said  lum- 
ber did  not  clog,  jam  or  pile  up  on  said  "slide"  or  on 
said  "push- table,"  and  to  see  that  the  lumber  was 
kept  moving  in  a  continuous  stream  as  delivered 
from  the  said  "trimmer"  inside  of  said  mill  upon 
said  "slide"  and  thence  downward  upon  said  outside 
"push-table"  and  from  it  to  said  loading  platform 
or  ' '  carrying-table. ' ' 

That  whenever  said  lumber  so  coming  in  a  contin- 
uous stream  did  clog,  jam,  or  pile  up  on  said  chute, 
otherwise  called  "the  slide,"  or  on  said  outside  plat- 
form, otherwise  called  "the  push-table,"  plaintiff,  in 
the  course  of  his  employment,  was  required  by  de- 
fendant to  go  upon  said  outside  "push-table"  while 
said  rollers  were  in  operation  and  revolving  on  the 
surface  of  said  platform,  and  while  lumber  was  being 
delivered  in  a  continuous  [48]  stream  from  the 
inside  of  the  mill,  to  loosen  and  disentangle  the  said 
lumber,  which  had  become  so  clogged  and  piled  up, 
and  to  again  start,  and  keep  said  lumber  moving 
along  in  continuous  stream  down  said  "slide"  and 
over  said  "push-table"  down  to  and  upon  said  load- 
ing platform,  otherwise  known  as  the  "carrying- 
table  ' ' ;  that  the  defendant  provided  no  other  means 
for  releasing,  loosening  or  disentangling  lumber 
when  it  became  so  clogged  and  piled  up  than  for  its 
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employees  to  get  on  and  upon  said  '* push-table"  to 
there  accomplish  the  releasing,  loosening  and  disen- 
tangling of  the  lumber  which  had  become  so  clogged 
and  piled  up.  And  that  defendant  at  the  time  of  the 
injury  inflicted  upon  plaintiff  as  hereinafter  stated 
had  provided  no  other  means  for  mounting  upon  said 
"push-table"  than  to  step  up  and  upon  the  same  from 
said  "carrying-table"  over  said  " dog- roller, "  re- 
volving at  the  end  of  said  "push-table"  next  to  said 
*  *  carrying-table. ' ' 

5.  That  on  said  30  day  of  July,  1907,  said  outside 
platform  or  "push-table"  was  a  dangerous  and  un- 
safe place  on,  in  and  with  which  to  work;  that  de- 
fendant maintained  said  outside  platform  or  "push- 
table"  in  a  defective  and  unsafe  condition,  without 
exercising  ordinary  or  any  care  to  see  that  the  same 
was  a  reasonably  safe  place  for  plaintiff  to  work,  and 
without  providing  fit  and  proper  safeguards  there- 
for. That  at  said  times  defendant  maintained  said 
chute  or  "slide"  in  a  defective  and  unsafe  condition, 
without  exercising  ordinary  or  any  care  to  see  that 
it  did  not  render  unsafe  the  place  defendant  had 
provided  for  plaintiff  to  work  in.  That  at  said  time 
defendant  did  not  have  or  provide  the  inclined  plane 
of  said  chute  or  "slide"  with  a  sufficient  number  of 
skids  or  other  device  to  properly  carry  the  lumber 
from  said  mill  to  said  outside  platform  or  "push- 
table";  by  reason  of  which  accumulations,  jams  and 
clogs  of  lumber  were  liable  to  occur,  and  by  reason  of 
which  said  outside  platform  or  "push-table  "and  said 
loading  platform  or ' '  carrying-table ' '  were  [49]  un- 
safe places  at,  on  and  about  which  to  require  plain- 
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tiff  to  work.  That  said  outside  platform  or  '*pusli- 
table"  was  then  and  there  further  defective  and  unr- 
safe  in  that  defendant  did  not  have  or  provide  a  rea- 
sonably safe  place  or  means  of  approach  thereto,  or 
for  mounting  or  going  thereon,  or  to  protect  plain- 
tiff from  said  *' dog-roller."  That  at  said  time  said 
outside  platform  or  "push-table"  was  a  dangerous 
and  unsafe  place  at,  on  or  about  which  to  require 
plaintiff  to  work,  by  reason  of  the  fact  that  defend- 
ant then  and  there  operated  said  mill,  chute  or 
''slide,"  and  said  outside  platform'  or  "push-table," 
without  requiring  said  rollers  to  be  stopped  and  with- 
out interrupting  the  stream  of  lumber  pouring  out 
from  said  "trimmer"  while  the  lumber  clogged, 
jammed  and  piled  upon  said  outside  platform  or 
"push-table"  was  or  could  be  loosed  and  released. 
That  the  loosening  and  releasing  of  the  lumber,  when 
so  clogged,  piled  up  and  jammed,  was  required  to  be 
done  when  said  mill  was  in  full  operation  as  afore- 
said; that  great  noise  and  confusion  were  attendant 
upon  such  full  operation;  and  that  the  work  and 
labor  of  loosening  and  releasing  the  lumber  when  so 
clogged,  jammed  and  piled  up  required  extreme  and 
desperate  haste,  and  the  exercise  of  great  and  violent 
muscular  exertion,  and  under  said  circumstances  was 
of  an  extremely  distracting  character ;  that  said  work 
was  in  all  respects  unsuitable  in  character  and  under 
said  circumstances  under  which  it  was  performed, 
for  anyone,  and  particularly  for  a  youth  of  the  plain- 
tiff's age  and  experience.  That  at  said  time  defend- 
ant failed  to  use  ordinary  or  any  care  to  provide  a 
safe  way  or  safe  appliances  for  the  use  of  plaintiff 
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in  mounting  and  going  upon  said  outside  platform 
or  ** push-table."  That  plaintiff,  being  then  and 
there  a  youth  as  aforesaid,  had  no  experience  of,  and 
did  not  know  of,  the  perils  and  dangers  to  which  he 
was  so  exposed  by  defendant  while  doing  his  work  as 
aforesaid,  and  that  defendant  failed  and  neglected 
[50]  to  warn  plaintiff,  notwithstanding  his  said 
youth  and  inexperience,  of  the  dangers  and  perils  to 
Mm  incident  to  his  said  employment  and  work ;  but 
with  full  knowledge  of  plaintiff's  youth  and  inex- 
perience and  of  said  circumstances,  carelessly,  negli- 
gently and  recklessly  required  plaintiff  to  expose 
himself  to  said  perils  and  dangers.  That  at  said 
time  defendant  knew  and  had  the  means  of  knowing 
that  said  outside  platform  or  "push-table"  was  an 
unsafe  place  for  plaintiff  to  work  in ;  that  said  chute 
or  ** slide"  rendered  said  outside  platform  an  unsafe 
place  in  which  to  work;  that  the  uninterrupted 
stream  and  discharge  of  lumber  from  said  mill  ren- 
dered said  work  perilous  and  unsafe,  and  that  no 
safe  way  or  safe  appliances  had  been  furnished  for 
plaintiff's  use  in  mounting  and  going  upon  said  out- 
side platform,  and  that  by  reason  of  plaintiff's  said 
youth  and  inexperience  and  the  character  of  said 
work  as  aforesaid,  he  was  peculiarly  and  especially 
exposed  and  liable  to  injury  in  the  performing  of  his 
said  work. 

6.  That  on  said  July  30,  1907,  while  plaintiff  was 
so  employed,  a  large  amount  of  limiber  became 
-clogged,  jammed  and  piled  up  between  the  skids  of 
said  ''slide"  and  on  said  ''push- table."  That  while 
plaintiff,  in  the  course  of  his  said  employment,  was 
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mounting  and  going  upon  said  outside  platform  or 
"push-table"  to  disentangle  the  lumber  which  was 
so  clogged,  jammed  and  piled  up  on  the  said  outside 
platform  or  "push-table,"  by  reason  of  the  danger- 
ous character  of  the  work  as  aforesaid,  and  of  de- 
fendant's negligence  in  failing  to  provide  for  said 
plaintiff  a  reasonable  safe  place  in  which  to  work, 
by  reason  of  defendant's  negligence  in  failing  to 
provide  a  proper  and  sufficient  chute  or  "slide,"  by 
reason  of  said  defendant's  negligence  in  failing  to 
provide  ways  and  appliances  for  mounting  and  going 
upon  said  outside  platform,  by  reason  of  defendant's 
negligence  in  exposing  the  defendant,  being  a  youth 
as  aforesaid,  to  the  danger  connected  [51]  with 
the  said  emplojnnent,  by  reason  of  defendant's  negli- 
gence in  failing  to  warn  plaintiff  of  the  danger  con- 
nected with  the  said  employment,  and  by  reason  of 
defendant's  negligence  in  failing  to  instruct  plain- 
tiff in  what  manner  he  could  safely  perform  his  said 
duties,  and  by  reason  of  plaintiff's  neglect  and  fail- 
ure to  stop  said  rollers  on  said  "push- table"  while 
said  lumber  so  piled,  clogged  and  jammed  was  being 
released,  and  by  reason  of  defendant's  continuing  the 
uninterrupted  discharge  of  lumber  upon  said  "push- 
table"  while  the  liunber  clogged,  piled  and  jammed 
thereon,  was  so  being  released,  plaintiff  was  caught 
by  said  "dog-roller,"  revolving  in  the  surface  of 
said  outside  platform  or  "push-table"  and  thrown 
down  on  said  "push- table,"  and  his  right  foot  torn, 
bruised,  wounded  and  mangled,  by  reason  of  which 
injury,  plaintiff  was  required  to  and  did  have  his 
right  foot  amputated. 
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7.  That  in  consequence  of  the  said  injuries  caused 
by  the  want  of  care  and  said  negligence  of  defend- 
ant, as  aforesaid,  plaintiff  has  suffered  great  bodily 
pain  and  mental  anguish,  and  has  suffered  the  loss 
of  his  right  foot,  has  become  lame  and  crippled  and 
will  so  remain  permanently  during  the  remainder 
of  his  natural  life;  that  thereby  his  capacity  for 
earning  a  livelihood  has  become  impaired  and  dim- 
inished and  will  continue  to  remain  so  impaired  and 
diminished,  to  his  damage  in  the  sum  of  $25,000. 

8.  That  in  consequence  of  said  injuries  caused  by 
said  want  of  care  and  negligence  of  defendant,  as 
aforesaid,  plaintiff  was  compelled  to  be  and  remain 
at  a  hospital  and  sanitarium  for  a  period  of  five 
weeks  immediately  following  said  30th  day  of  July, 
1907,  and  to  incur,  and  did  incur,  liability  for  neces- 
sary board,  lodging  and  treatment  at  said  hospital 
and  sanitarium,  and  for  surgical  and  medical  aid 
and  attention  thereat,  in  the  sum  of  $485.00.  That 
the  reasonable  value  of  said  board,  lodging,  [52] 
treatment  and  surgical  and  medical  aid  and  atten- 
tion for  which  said  liability  was  so  incurred  by  plain- 
tiff was  and  is  said  sum  of  $485.00. 

WHEREFORE,     plaintiff     demands     judgment 
against  defendant  for  the  sum  of  $25,485  and  costs. 
HUNSAKER,  BRITT  &  FLEMING,  and 
HAINES  &  HAINES, 

Attorneys  for  Plaintiff. 
State  of  California, 
County  of  San  Diego, — ss. 

Jesse  F.  McCann,  being  first  duly  sworn,  deposes 
and  says :  That  I  am  the  person  named  in  the  fore- 
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going  amendirient  to  the  second  amended  complaint 
as  guardian  ad  litem;  that  I  have  read  said  amend- 
ment to  said  second  amended  complaint  and  know 
the  contents  thereof,  and  thiat  the  same  is  true  of  my 
own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  upon  information  or  belief,  and  as  ta 
those  matters  I  believe  it  to  be  true. 

JE'S'SE  F.  M^CANN. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  June,  1909. 

[Seal]  CHARLES  C.  HAINES, 

Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 

[Endorsed] :  At  Law.  Original.  No.  1478.  In 
the  United  States  Circuit  Court,  Ninth  Circuit, 
Siouthern  District  of  California,  Southern  Division. 
H.  C.  McCann,  by  Jesse  F.  McCann,  His  Guardian 
ad  Litem,  Plaintiff,  vs.  Benson  Lumber  Company, 
a  Corporation,  Defendant.  Second  Amended  Com- 
plaint for  Damages  for  Personal  Injuries.  Ee- 
ceived  a  copy  of  the  within  this  28th  day  of  June, 
1009.  Gribson,  Trask,  Dunn  &  Crutcher,  Attys.  for 
Deft.  Filed  Jun.  28,  1909.  Wm.  M.  Van  Dyke, 
Clerk.  Chas.  N.  Williams,  Deputy.  Haines  & 
Haines,  San  Diego,  Cal.,  and  Hunsaker,  Britt  &■ 
Fleming,  Rooms  714-719  H.  W.  Helhnan  Building, 
Los  Angeles,  California,  Attorneys  for  Plaintiff. 
[53] 
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In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Southern  Division  of  the 
Southern  District  of  California. 

AT  LAW— No.  1478. 

H.  0.  McCANN,  by  JESSE  F.  M'cCANN,  His  Guar- 
dian ad  Litem, 

Plaintiff, 
vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Demurrer  to  the  Second  Amended  Complaint. 

Now  comes  the  defendant  in  the  above-entitled  ac- 
tion and  demurs  to  the  second  amended  complaint  of 
plaintiff  on  file  herein  and  for  grounds  of  demurrer 
shows : 

I. 

That  said  second  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

II. 

That  said  second  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action 
in  this,  that  the  same  shows  upon  its  face  that  the 
machinery  and  appliances  therein  mentioned  and 
the  dangers  thereof,  if  any,  were  open  and  apparent ; 
that  plaintiff  knew  the  dangers  thereof,  if  any,  as 
well  as  any  person,  or  could  have  known  thereof,  by 
ordinary  care,  and  comprehended,  or  could  by  ordi- 
nary care,  have  comprehended  the  same. 

III. 

That  said  second  amended  complaint  is  imcertain 
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in  this,  that  it  is  impossible  to  ascertain  therefrom 
in  what  manner  or  respect  or  how  the  said  push- 
table  or  other  appliances  were  defective  or  unsafe, 
or  what  defect  there  was  therein,  or  in  what 
manner  the  same  were  not  reasonably  safe  or  how 
or  [54]  in  what  manner  defendant  failed  to  use  or- 
dinary care  or  failed  to  furnish  safe  appliances  for 
plaintiff,  or  how  defendant  could  have  guarded  said 
appliances,  or  what  appliances  defendant  should 
have  used  to  guard  the  same  or  to  make  the  same 
safe  which  it  did  not  use. 

IV. 

That  said  amended  complaint  is  further  uncertain 
in  this,  that  it  is  impossible  to  ascertain  therefrom 
why  or  how  plaintiff  did  not  know  of  the  said  al- 
leged dangers  to  which  he  was  erposed,  it  not  being 
alleged  that  the  said  dangers,  if  any  at  all,  were 
concealed  or  of  such  character  that  a  person  of 
plaintiff's  years  could  not  have  seen  or  understood 
such  dangers. 

V. 

That  said  amended  complaint  is  further  uncertain 
in  this,  that  it  is  impossible  to  ascertain  therefrom 
what  appliances  defendant  could  have  used  or  fur- 
nished to  plaintiff  to  use  in  mounting  the  said  push- 
table  which  it  did  not  furnish. 

VI. 

That  said  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in  that  it 
appears  therefrom  that  plaintiff  was  not  in  the  ex- 
ercise of  ordinary  care. 
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VII. 

That  said  amended  complaint  is  ambiguous  in  the 
same  respects  and  for  the  same  reasons  for  which  it 
is  above  shown  to  be  uncertain. 

VIII. 
That  said  amended  complaint  is  unintelligible  in 
the  same  respects  and  for   the   same    reasons    for 
which  it  is  above  shown  to  be  uncertain. 
GIBSON,  TRASK,  DUNN  &  CRUTCHER, 
Attorneys  for  Defendant.     [55] 

[Endorsed]  :  At  Law.  No.  1478.  U.  S.  Cir.  Ct., 
9th  Circuit,  Siouthern  Div.,  Southern  Dist.  of  Cali- 
fornia. H.  C.  McCann,  etc.  vs.  Benson  Lumber 
Company.  Demurrer  to  Second  Amended  Com- 
plaint. Received  copy  of  the  within  demurrer  this 
10th  day  of  July,  1009.  Haines  &  Haines  and  Hun- 
saker,  Britt  &  Fleming,  Attys.  for  Plaintiff.  Filed 
Jul.  10,  1909.  Wm.  M.  Van  Dyke,  Clerk.  Chas.  N. 
Williams,  Deputy.  Gibson,  Trask,  Dunn  &  Crutcher, 
718  Pacific  Electric  Building,  Los  Angeles,  Cal. 
[56] 


[Order  Overruling  Demurrer  to  Second  Amended 
Complaint,  etc.] 

At  a  stated  term,  to  wit,  the  July  Term,  A.  D.  1909, 
of  the  Circuit  Court  of  the  United  States  of 
America,  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Southern  District  of  California,  Southern 
Division,  held  at  the  courtroom,  in  the  City  of 
Los  Angeles,   on  Monday,  the  twelfth   day   of 
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July,  in  the  year  of  our  Lord  one  thousand  nine 
hundred   and   nine.     Present:    The   Honorable 
OLIN  WELLBORN,  District  Judge. 
No.  1478. 

H.  H.  McCANN,  by  JESSE   F.   McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY, 

Defendant. 

This  cause  coming  on  regularly  on  this  day  to  be 
set  down  for  trial,  and  it  appearing  that  a  demurrer 
has  been  interposed  herein  to  plaintiff's  second 
amended  complaint,  and  W.  J.  Hunsaker,  Esq.,  being 
present  as  counsel  for  plaintiff,  and  John  H.  Lathrop, 
Esq.,  being  present  as  counsel  for  defendant,  and 
said  demurrer  having  been  submitted  to  the  Court 
for  its  consideration  and  decision  upon  the  argu- 
ment heretofore  had  herein  on  the  demurrer  to  the 
amended  complaint,  it  is  now  by  the  Court  ordered, 
that  said  demurrer  to  the  second  amended  complaint 
be,  and  said  demurrer  hereby  is,  overruled;  it  is  fur- 
ther ordered,  on  motion  of  counsel  for  plaintiff  and 
with  the  consent  of  counsel  for  defendant,  that  said 
cause  be,  and  the  same  hereby  is  set  down  for  trial 
on  Tuesday,  December  2'8th,  1909,  at  10:30  o'clock 
A.M. 

[Endorsed]  :  Filed  Sep.  18,  1913.     Wm.  M.  Van 
Dyke,  Clerk.    By  C.  E.  Scott,  Deputy  Clerk.     [57] 
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In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  cmd  for  the  Southern  Division  of  the 
Southern  District  of  California. 

AT  LAW— No.  1478. 

H.  C.  McCANN,  by  JESSE  F.  McCANN,  His  Guard- 
ian ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Answer  to  Second  Amended  Complaint. 

Now  comes  the  said  defendant  in  the  above-entitled 
action  and  without  waiving  its  demurrer  filed  here- 
with, and  for  answer  to  the  second  amended  com- 
plaint on  file  herein: 

I. 

Defendant  has  no  knowledge,  information  or  be- 
lief sufficient  to  enable  it  to  answer,  as  to  whether 
or  not  plaintiff  is  a  minor,  of  the  age  of  nineteen 
years,  or  otherwise,  and  on  said  ground  denies  that 
plaintiff  is  such  minor,  of  said  age,  or  it  a  minor  at 
aU. 

II. 

Defendant  denies  that  the  drop  from  the  said 
'* push-table"  to  the  said  "carrying-table"  was  two 
feet  or  thereabouts,  but  alleges  that  the  same  was 
not  over  four  feet  downward  and  outward,  so  that 
the  nearest  edge  of  the  said  "carrying-table"  to  the 
nearest  edge  of  the  said  "push-table"  was  not  over 
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four  feet  downward  and  outward. 

III. 

Defendant  has  no  knowledge,  information  or  belief 
sufficient  to  enable  it  to  answer  as  to  whether  or  not 
plaintiff  was,  on  the  30th  day  of  July,  1907,  of  the  age 
of  seventeen  years  and  three  months,  or  thereabouts, 
and  on  said  ground  [58]  denies  that  plaintiff  was 
of  said  age  of  seventeen  years  and  three  months 
thereabouts,  or  was  a  minor,  or  was  of  any  age  under 
twenty-five  years  or  thereabouts. 

IV. 

Defendant  denies  that  whenever  lumber  might 
clog,  jam  or  pile  up  on  said  chute,  outside  platform, 
or  "push-table"  or  elsewhere,  or  at  any  time,  plain- 
tiff, either  in  the  course  of  his  said  employment,  or 
otherwise,  was  required  by  defendant  to  go  upon 
said  outside  "push-table"  or  upon  any  table  what- 
soever, either  while  said  rollers  were  in  operation,  or 
revolving,  or  otherwise,  or  at  all,  or  while  lumber 
was  being  delivered  in  continuous  stream  or  other- 
wise from  the  inside  of  said  mill  or  elsewhere,  or  at 
any  time  or  at  all,  either  to  loosen  or  disentangle  any 
lumber  which  may  have  become  clogged  or  piled 
up,  or  to  start  the  same,  or  to  keep  the  same  moving, 
or  for  any  purpose  or  object  whatsoever,  or  at  all; 
and  defendant  denies  that  it  had  provided  no  other 
means  for  releasing,  loosening  or  disentangling 
clogged  or  piled  up  lumber  than  for  its  employees 
or  any  thereof  to  get  on  or  upon  said  "push-table" 
or  there  to  accomplish  such  releasing,  loosening  or 
disentangling  of  such  lumber,  or  otherwise;  and  de- 
fendant further  answering  admits  that  it  had  pro- 
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vided  no  means  for  mounting  the  said  "push-table," 
and  alleges  that  such  push-table  was  not  to  be 
mounted  by  any  of  the  defendant's  servants,  agents 
or  employees,  at  any  time  while  the  said  mill  was  in 
operation,  and  further  alleges  that  if  any  person, 
servant,  agent  or  employee  of  defendant  should  es- 
say to  mount  the  said  push-table,  although  defendant 
did  not  expect,  require  or  permit  the  same  to  be 
done,  there  were  other  and  better  and  safer  methods 
for  mounting  thereon  than  to  step  up  or  over  or  upon 
the  same  from  the  said  carrying-table  over  the  said 
dog-roller.     [59] 

V. 
Defendant  denies  that  on  said  30th  day  of  July, 
1907,  or  at  any  other  time,  said  outside  platform  or 
push-table  was  a  dangerous  or  unsafe  place,  or  a 
place  whatsoever,  on,  in  or  with  which  to  work,  and 
on  the  contrary  avers  that  the  said  push-table  was 
not  a  place  on  which  any  employee  or  person  whom- 
soever was  required,  expected  or  permitted  to  work ; 
denies  that  it  maintained  said  outside  platform  or 
push-table  in  a  defective  or  unsafe  condition,  or  that 
it  did  not  exercise  ordinary  care  in  reference  thereto, 
and  denies  that  the  said  push-table  was  a  place  for 
plaintiff  or  any  other  employee  of  defendant  or  any 
person  whatsoever  to  work,  but  alleges  that  the  same 
was  as  safe  as  it  was  possible  for  a  machine  of  its 
nature  and  kind  to  be;  and  denies  that  defendant 
failed  to  provide  any  safeguards  which  were  fit  or 
proper  therefor;  denies  that  it  maintained  said  chute 
or  slide  in  a  defective  or  unsafe  condition,  or  that 
it  did  not  exercise  ordinary  care  in  reference  thereto, 
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and  denies  that  the  said  chute  or  slide  rendered  un- 
safe any  place  defendant  had  provided  for  plaintiff 
to  work  in,  but  alleges  that  the  said  slide  was  as 
safe  as  it  was  possible  for  an  appliance  of  its  nature 
and  kind  to  be;  denies  that  it  did  not  have  or  pro- 
duce, at  said  time  or  at  any  time,  a  sufficient  number 
ot  skids  or  other  device,  for  said  chute  or  slide, 
properly  to  carry  the  lumber  from  said  mill  to  said 
push-table,  and  denies  that  by  reason  of  any  lack  of 
skids,  or  defect,  or  lack  of  proper  devices,  said  ac- 
cumulations, jams  or  clogs  of  lumber  were  liable  to 
occur  or  said  loading  platform  or  carrying-table  were 
rendered  unsafe  places  at,  on  or  about  which  to 
work;  denies  that  said  outside  platform  or  push- 
table  was  then  or  there  or  at  any  time  or  place  de- 
fective or  unsafe  in  that  [60]  defendant  had  no 
reasonably  safe  place  or  means  of  approach  thereto 
or  for  mounting  or  going  thereon  or  to  protect  plain- 
tiff or  any  person  from  the  said  dog-roller  or  other- 
wise, or  at  all,  and  in  respect  to  said  allegations  of 
said  second  amended  complaint  defendant  alleges 
that  said  push-table  was  not  a  place  to  be  mounted, 
or  for  the  doing  of  any  work  thereon,  and  that  said 
dog-roller  was  not  an  appliance  over  or  about  which 
plaintiff  or  any  other  person  whomsoever  was  ex- 
pected, required  or  permitted  to  do  any  work  what- 
soever; and  further  defendant  denies  that  there  was 
no  reasonably  safe  place  or  means  of  approaching  or 
mounting  the  said  push-table,  although  defendant 
alleges  that  there  was  no  occasion  or  duty  resting  on 
plaintiff  or  any  employee  of  defendant  or  any  person 
whomsoever,  to  get  on  or  work  on  said  push-table, 
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at  the  time  mentioned  in  said  complaint,  or  at  any- 
time; denies  that  the  loosening  or  releasing  of  lum- 
l)er  which  might  become  clogged,  piled  up  or  januned 
in  any  of  the  appliances  mentioned  in  said  complaint 
was  required  to  be  done  when  said  mill  was  in  full 
operation,  but  alleges  that  only  such  loosening  and 
disentangling  of  such  lumber  as  could  be  safely  done, 
l)y  the  use  of  appliances  furnished  by  defendant 
therefor,  and  without  mounting  upon  either  said 
push-table  or  said  slides,  was  required  or  expected 
to  be  done  without  stopping  the  operation  of  said 
mill,  and  that  any  loosening  or  disentangling  of  such 
lumber  which  could  not  be  so  done,  with  such  appli- 
ances so  furnished  by  defendant,  safely,  and  without 
mounting  said  push-table  or  slides,  was  by  defend- 
ant expected,  permitted  and  required  only  to  be  done 
by  and  after  stopping  the  machinery  of  the  said 
mill  connected  therewith;  denies  that  great  noise  or 
confusion,  or  any  confusion  whatsoever,  were  at- 
tendant upon  the  full  or  any  operation  of  said  mill, 
or  that  the  work  or  labor  of  loosening  or  releasing 
the  said  clogged,  jammed  or  piled  up  lumber  re- 
quired [61]  haste,  either  extreme,  or  desperate,  or 
otherwise,  or  at  all,  or  the  exercise  of  great  or  vio- 
lent muscular  exertion  or  was,  under  such  circum- 
stances, or  otherwise,  of  a  distracting  character, 
either  extremely,  or  at  all;  denies  that  said  work  was, 
in  any  respect,  unsuitable  in  character,  or  under  the 
circumstances  under  which  it  was  performed,  or 
otherwise,  for  anyone,  whether  minor  or  adult,  or 
for  the  plaintiff;  denies  that  at  said  time,  or  at  any 
time,  defendant  failed  to  use  ordinary  or  any  care  to 
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provide  a  safe  way  or  safe  appliances  for  the  use  of 
plaintiff  in  mounting  or  going  upon  said  outside 
platform  or  push-table,  or  that  it  failed  to  use  ordin- 
ary care  in  any  respect  or  in  connection  with  any 
of  the  matters  or  things  mentioned  in  said  com- 
plaint, and  denies  that  plaintiff  was  expected,  per- 
mitted or  required  by  defendant  or  any  of  its  ser- 
vants, agents  or  employees,  to  mount  or  go  upon  said 
push-table;  denies  that  defendant  had  provided  no 
safe  way  or  safe  appliance  that  could  have  been  used 
in  mounting  said  push-table,  but  inasmuch  as  said 
push-table  was  not  a  place  where  work  was  to  be 
done,  or  which  it  was  expected  would  be  mounted, 
defendant  denies  that  any  duty  rested  on  it  to  pro- 
vide any  means,  way  or  appliances  for  the  use  of 
plaintiff  or  any  person,  to  mount  or  go  upon  the 
same;  denies  that  plaintiff  had  no  experience  of  or 
did  not  know  of  the  perils  or  dangers,  if  any  there 
were,  in  doing  the  work  for  which  he  was  employed 
or  in  which  he  was  engaged;  denies  that  defendant 
failed  to  warn  said  plaintiff  of  the  dangers  and  perils 
to  him  incident  to  his  said  employment  and  work; 
denies  that  said  plaintiff  was  either  youthful  or  in- 
experienced, or  that,  with  knowledge  of  any  youth 
or  inexperience  of  plaintiff  or  of  any  circumstances 
whatsoever,  or  otherwise,  defendant  [62]  re- 
quired plaintiff  to  expose  himself  to  any  perils  or 
dangers  whatsoever,  either  carelessly,  negligently, 
or  recklessly,  or  otherwise,  or  at  all;  denies  that  at 
said  time  or  at  any  time  whatsoever,  the  said  out- 
side platform  or  ''push-table"  was  a  place  for  plain- 
tiff to  work  in,  or  in  which  he  was  expected,  per- 
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mitted  or  required  by  defendant  to  work,  whether 
unsafe  as  stated  in  said  complaint  or  otherwise  or  at 
all,  and  denies  that  defendant  knew  or  had  means  of 
knowing  of  the  said  push-table  as  a  place,  unsafe 
or  otherwise,  for  plaintiff  to  work  in;  denies  that 
said  chute  or  slide,  or  anything  whatsoever,  ren- 
dered said  outside  platform  an  unsafe  place  in  which 
to  work,  and  denies  that  the  said  outside  platform 
was  a  place  at  all  in  which  work  was  permitted,  re- 
quired or  expected  by  defendant  to  be  done;  denies 
that  the  discharge  or  stream  of  lumber  from  said 
mill  rendered  any  work  therein  perilous  or  unsafe, 
and  denies  that  plaintiff,  either  by  reason  of  youth 
or  inexperience  or  the  character  of  his  work,  or 
otherwise,  or  at  all,  was  exposed  or  liable  to  injury, 
peculiarly,  especially,  or  otherwise,  or  at  all,  in  the 
performing  of  his  said  work. 

VI. 
Defendant  denies  that  on  the  said  day  mentioned 
in  said  complaint,  or  at  any  time,  a  large  amount  of 
lumber  became  clogged,  jammed  or  piled  up  between 
said  skids  or  elsewhere,  as  therein  alleged;  admits, 
however,  that  one  or  two  pieces  of  lumber  did  be- 
come clogged  between  said  skids;  denies  that  plain- 
tiff mounted  or  went  upon  said  outside  platform  or 
push-table,  at  said  time,  or  at  any  time,  in  the  course 
of  his  said  employment,  either  to  disentangle  any 
purpose  whatsoever;  and  denies  that  [63]  any 
lumber  had  then  or  there  or  elsewhere  or  at  any 
time  become  tangled  or  jammed  by  reason  of  any 
dangerous  character  of  any  work  in  said  mill; 
denies  that  any  of  the  work  in  said  mill  was  of  a 
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dangerous  character,  or  that  plaintiff  was  not  pro- 
vided with  a  reasonably  safe  place  in  which  to  work, 
or  that  a  proper  or  sufficient  chute  or  slide  was  not 
provided,  or  that  all  proper  ways  and  appliances 
were  not  provided,  or  that  plaintiff,  as  a  youth  or 
otherwise,  was  exposed  to  any  dangers  by  defendant,, 
or  that  defendant  failed  to  warn  plaintiff  of  the  dan- 
gers connected  with  said  employment,  if  any,  or  that 
defendant  failed  to  instruct  plaintiff  in  what  manner 
he  could  safely  perform  his  said  duties,  or  that  de- 
fendant was  negligent  in  either  or  any  of  the 
matters  or  things  in  said  second  amended  com- 
plaint contained  or  specified,  or  otherwise;  denies 
that  by  reason  of  any  act  or  acts,  fault,  carelessness, 
omission  or  negligence  of  defendant  or  any  of  its 
servants,  agents  or  employees,  except  said  plaintiff, 
said  plaintiff  sustained  any  injury  whatsoever;  de- 
nies that  any  injuries  which  plaintiff  may  have 
received  were  caused  by  said  rollers  on  said  push- 
table  not  being  stopped  at  any  time  or  by  reason  of 
defendant's  continuing  the  operation  of  said  mill; 
and  specially  denies  that  plaintiff  sustained  injuries 
or  damage  in  the  sum  of  $25,000'  or  in  any  other  sum 
or  amount  whatsoever;  and  defendant  avers  that 
plaintiff  was  fully  informed  and  instructed  as  to  his 
said  work  and  the  dangers  if  any  that  might  pertain 
thereto;  and  defendant  avers  further  that  there  were 
no  dangers  in  said  work  if  the  same  was  properly 
done  in  the  manner  in  which  plaintiff  was  instructed 
and  directed  to  do  same,  and  that  there  was  not 
and  would  not  have  been  any  piling  or  jamming  or 
entangling  or  lumber  in  said  work  if  the  same  was 
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properly  done  in  the  manner  in  which  plaintiff  was 
directed  and  instructed  to  do  the  same. 

VII. 

Defendant  has  no  knowledge,  information  or  be- 
lief sufficient  [64]  to  enable  it  to  answer,  as  to 
whether  plaintiff  received  any  or  either  of  the  in- 
juries mentioned  in  said  complaint  or  suffered  bodily 
pain,  mental  anguish  or  the  loss  of  his  right  foot,  or 
any  disability  whatever,  or  as  to  the  permanency  or 
possible  duration  thereof,  or  as  to  whether  his 
capacity  to  earn  a  livelihood  has  become  impaired 
or  diminished  or  will  so  continue;  and  on  said  ground 
denies  that  plaintiff  sustained  any  injuries,  what- 
soever, or  suffered  any  bodily  pain  or  mental  an- 
guish, or  loss  of  any  foot,  or  any  disability  what- 
soever, or  that  any  disability  of  plaintiff  will  be 
permanent  or  will  diminish  or  impair  or  has  dimin- 
ished or  impaired  any  capacity  of  plantiff  whatso- 
ever; and  specially  defendant  denies  that  plaintiff 
has  been  damaged,  in  the  sum  of  twenty-five  thou- 
sand dollars,  or  in  any  other  sum  or  amount  what- 
soever. 

VIII. 

Defendant  has  no  knowledge,  information  or  be- 
lief sufficient  to  enable  it  to  answer,  as  to  any  of  the 
allegations  contained  in  paragraph  8  of  said  second 
amended  complaint,  and  basing  its  answer  on  said 
ground,  denies  each  and  every  of  the  allegations  in 
said  paragraph  contained,  generally  and  specifically; 
and  specially  denies  that  plaintiff  was  compelled  to 
incur  or  did  incur  liability  in  the  sum  of  $485,  or  any 
other  sum  or  amount  whatsoever,  whether  for  board, 
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lodging,  or  treatment  at  any  hospital  or  sanitarium, 
or  surgical  or  medical  aid  or  attention  thereat,  or 
elsewhere,  or  otherwise,. or  at  all,  and  specially  de- 
fendant denies  that  the  reasonable  or  any  value  of 
such  board,  lodging,  treatment,  or  surgical  or  med- 
ical aid  or  attention,  or  all  or  any  thereof,  was  said 
sum  of  $485,  or  any  other  sum  or  amount  whatso- 
ever; and  specially  defendant  denies  that  plaintiff 
has  been  damaged  in  the  sum  of  $485,  or  in  any  other 
sum  or  amount  whatsoever.     [65] 

IX. 

For  further,  separate  and  distinct  answer,  said 
defendant  alleges  that  the  said  plaintiff  himself  did 
not  exercise  ordinary  care  or  caution  to  avoid  be- 
ing injured,  and  that  the  injuries,  if  any,  sustained 
by  the  said  plaintiff,  as  alleged  in  said  complaint, 
or  otherwise,  were  directly  and  proximately  con- 
tributed to  and  caused  by  the  fault,  carelessness  and 
negligence  of  the  said  plaintiff  and  the  failure  of 
said  plaintiff  to  exercise  ordinary  care  for  his  own 
protection  as  aforesaid. 

X. 

For  further,  separate  and  distinct  answer,  said 
defendant  alleges  that  the  injuries  sustained  by  the 
said  plaintiff,  if  any,  were  a  risk  incident  to  the  busi- 
ness in  which  he  was  employed,  and  that  prior  to 
receiving  such  injuries  the  said  plaintiff  knew,  or 
by  the  exercise  of  ordinary  care  upon  his  part, 
should  have  known,  of  the  danger  incident  to  work- 
ing in  the  position  in  which  he  was;  and  that  the 
said  plaintiff  then  and  there  assumed  the  risk  of  be- 
ing injured  as  he  was,  if  he  was  so  injured,  in  and 
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about  the  said  work,  and  that  the  injuries  of  the  said 
plaintiff  were  a  risk  assumed  by  him  the  said  plain- 
tiff as  incident  to  his  said  employment. 

XI. 
For  further,  separate  and  distinct  answer,  said  de- 
fendant alleges  that  the  injuries  sustained  by  the 
said  plaintiff,  if  any,  were  a  risk  incident  to  the 
business  in  which  he  was  employed,  and  that  prior  to 
receiving  such  injuries  the  said  plaintiff  knew,  or 
by  the  exercise  of  ordinary  care  upon  his  part, 
should  have  known,  of  the  danger  incident  to  work- 
ing in  the  position  in  which  he  was;  and  that  said 
plaintiff  fully  understood,  comprehended  and  ap- 
preciated, prior  to  receiving  such  injuries,  the  dan- 
gers incident  to  [66]  the  use  of  the  machinery, 
ways,  appliances  and  structures  mentioned  in  said 
complaint,  and  thereafter  consented  to  use  the  same 
and  continued  in  the  use  thereof. 

xn. 

For  further  separate  and  distinct  answer,  said 
defendant  alleges  that  if  the  injuries,  if  any,  of  the 
said  plaintiff  were  caused  wholly  or  in  part  by  the 
negligence  of  any  other  person  or  persons  than  the 
said  plaintiff,  such  other  person  or  persons  were  at 
the  time  coemployees  of  said  plaintiff,  engaged  in 
the  same  general  business,  and  in  the  same  depart- 
ment of  business  in  w^hich  he  said  plaintiff  was  en- 
gaged at  the  time  of  said  accident,  and  were  not 
superiors  in  rank  to  the  said  plaintiff  nor  had  they 
the  power  of  employing  or  discharging  men,  and  de- 
fendant alleges  that  it  exercised  and  used  ordinary 
care  in  the  selection  and  retention  of  all  employees 
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engaged  in  the  same  general  business  in  which  said 

plaintiff  was  engaged  at  the  time  of  said  accident. 

Wherefore,  defendant  prays  judgment,  for  its 
costs. 

GIBSON,  TRASK,  DUNN  &  CRUTCHER, 

Attorneys  for  Defendant. 

[Endorsed] :  At  law.  No.  1478.  U.  S.  Cir.  Ct., 
9th  Circuit,  Southern  Div.,  Southern  Dist.  of  Cali- 
fornia. H.  C.  McCann,  etc.,  vs.  Benson  Lumber  Co. 
Answer  to  the  Second  Amended  Complaint.  Re- 
ceived copy  of  the  within  answer  this  10th  day  of 
July,  1909.  Haines  &  Haines,  Hunsaker,  Britt  & 
Fleming,  Attys.  for  Plaintiff.  Filed  Jul.  10,  1909. 
Wm.  M.  Van  Dyke,  Clerk.  Chas.  N.  Williams,  Dep- 
uty. Gibson,  Trask,  Dunn  &  Crutcher,  718  Pacific 
Electric  Building,  Los  Angeles,  Cal.     [67] 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  in  and  for  the  Southern  Division  of  the 
Southern  District  of  California. 

AT  LAW— No.  1478. 

H.  C.  McCANN,  by  JESSE  F.  McCANN,  His  Guar- 
dian ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Amended  Answer  to  Second  Amended  Complaint. 

Now  comes  the  said  defendant   in   the   above-en- 
titled action,  pursuant  to  stipulation  filed  herein,  and 
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without  waiving  its  demurrer  filed  with  its  answer 
in  this  cause,  and  in  lieu  of  the  said  unverified  an- 
swer hereinbefore  filed,  for  amended  answer  to  the 
second  amended  complaint  on  file  herein: 

I. 

Defendant  has  no  knowledge,  information  or  be- 
lief, sufficient  to  enable  it  to  answer,  as  to  whether 
or  not  plaintiff  is  a  minor,  of  the  age  of  nineteen 
years,  or  otherwise,  and  on  said  ground  denies  that 
plaintiff  is  such  minor,  of  said  age,  or  is  a  minor 
at  all. 

IT. 

Defendant  denies  that  the  drop  from-  the  said 
'* push-table"  to  the  said  *' carrying-table"  was  two 
feet  or  thereabouts,  but  alleges  that  same  was  not 
over  four  feet  downward  and  outward  so  that  the 
nearest  edge  of  the  said  **  carrying-table "  to  the 
nearest  edge  of  the  said  *' push-table"  was  not  over 
four  feet  downward  and  outward. 

ni. 

Defendant  has  no  knowledge,  information  or  be- 
lief sufficient  [68]  to  enable  it  to  answer,  as  to 
whether  or  not  plaintiff  was,  on  the  30th  day  of  July, 
1907,  of  the  age  of  seventeen  years  and  three  months, 
or  thereabouts,  and  on  said  ground  denies  that  plain- 
tiff was  of  said  age  of  seventeen  years  and  three 
months  or  thereabouts,  or  was  a  minor,  or  was  of 
any  age  under  twenty-five  years  or  thereabouts. 

IV. 

Defendant  denies  that  whenever  lumber  might 
clog,  jam  or  pile  up  on  said  chute,  outside  platform, 
or  ''push-table,"  or  elsewhere,  or  at  any  time,  plain- 
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tiff,  either  in  the  course  of  his  said  employment  or 
otherwise,  was  required  by  defendant  to  go  upon 
said  outside  ''push-table"  or  upon  any  table  whatso- 
ever, either  while  said  rollers  were  in  operation,  or 
revolving,  or  otherwise,  or  at  all,  or  while  lumber  was 
being  delivered  in  continuous  streams  or  otherwise, 
from  the  inside  of  said  mill  or  elsewhere,  or  at  any 
time,  or  at  all,  either  to  loosen  or  disentangle  any 
lumber  which  may  have  become  clogged  or  piled  up, 
or  to  start  the  same,  or  to  keep  the  same  moving  or 
for  any  purpose  or  object  whatsoever,  or  at  all;  and 
defendant  denies  that  it  had  provided  no  other  means 
for  releasing,  loosening  or  disentangling  clogged  or 
piled  up  lumber  than  for  its  employees  or  any 
thereof  to  get  on  or  upon  said  ''push- table"  or  there 
to  accomplish  such  releasing,  loosening  or  disen- 
tangling of  such  lumber,  or  otherwise;  and  defend- 
ant further  answering  admits  that  it  had  provided 
no  means  for  mounting  on  said  "push-table,"  and 
alleges  that  such  push-table  was  not  to  be  mounted 
by  any  of  the  defendants'  servants,  agents  or  em- 
ployees, at  any  time,  while  said  mill  was  in  opera- 
tion, and  further  alleges  that  if  any  person,  servant, 
agent  or  employee  of  defendant  should  essay  to 
mount  the  said  push-table,  although  defendant  did 
not  expect,  require  or  permit  the  same  to  be  done, 
there  were  other  and  better  and  safer  methods  for 
mounting  [69]  thereon  than  to  step  up  or  over 
or  upon  the  same  from  the  said  carrying-table,  over 
the  said  dog  roller. 

V. 
Defendant  denies  that  on  said  30th  day  of  July, 
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1907,  or  at  any  other  time,  said  outside  platform  or 
push-table  was  a  dangerous  or  unsafe  place,  or  a 
place  whatsoever,  on,  in  or  with  which  to  work,  and 
on  the  contrary  avers  that  the  said  push-table  was 
not  a  place  on  which  any  employee  or  person  whom- 
soever was  required,  expected  or  permitted  to  work ; 
denies  that  it  maintained  said  outside  platform  or 
push-table  in  a  defective  or  unsafe  condition,  or  that 
it  did  not  exercise  ordinary  care  in  reference  thereto, 
and  denies  that  the  said  push-table  was  a  place  for 
plaintiff  or  any  other  employee  of  defendant  or  any 
person  whatsoever  to  work,  but  alleges  that  the  same 
was  as  safe  as  it  was  possible  for  a  machine  of  its 
nature  and  kind  to  be;  and  denies  that  defendant 
failed  to  provide  any  safeguards  which  were  fit  or 
proper    therefor;    denies    that    it  maintained    said 
chute  or  slide  in  a  defective  or  unsafe  condition,  or 
that  it  did  not  exercise  ordinary  care  in  reference 
thereto,  and  denies  that  the  said  chute  or  slide  ren- 
dered unsafe  any  place  defendant  had  provided  for 
plaintiff  to  work  in,  but  alleges  that  the  said  slide 
was  as  safe  as  it  was  possible  for  an  appliance  of  its 
nature  and  kind  to  be;  denies  that  it  did  not  have 
or  provide,  at  said  time  or  at  any  time,  a  sufficient 
number  of  skids  or  other  device,  for  said  chute  or 
slide,  properly  to  carry  the  lumber  from  said  mill 
to  said  push-table,  and  denies  that  by  reason  of  any 
lack  of  skids,  or  defect,  or  lack  of  proper  devices, 
said  accumulations,  jams  or  clogs  of   lumber   were 
liable  to  occur  or  said  loading  platform   or   carry- 
ing-table were   rendered   unsafe   places   at,   on   or 
about  which  to  work;  denies  that  said  outside  plat- 


72  Benson  Lumber  Company 

form  or  push- table  was  then  or  there  [70]  or  at 
any  time  or  place  defective  or  unsafe  in  that  de- 
fendant had  no  reasonably  safe  place  or  means  of  ap- 
proach thereto  or  for  mounting  or  going  thereon 
or  to  protect  plaintiff  or  any  person  from  the  said 
dog-roller,  or  otherwise,  or  at  all,  and  in  respect  to 
said  allegations  of  said  second  amended  complaint 
defendant  alleges  that  said  push-table  was  not  a 
place  to  be  mounted,  or  for  the  doing  of  any  work 
thereon,  and  that  said  dog-roller  was  not  an  appli- 
ance over  or  about  which  plaintiff  or  any  other  per- 
son whomsoever  was  expected,  required  or  per- 
mitted to  do  any  work  whatsoever;  and  further  de- 
fendant denies  that  there  was  no  reasonably  safe 
place  or  means  of  approaching  or  mounting  the  said 
push  table,  although  defendant  alleges  that  there  was 
no  occasion  or  duty  resting  on  plaintiff  or  any  em- 
ployee of  defendant  or  any  person  whomsoever  to  get 
on  or  work  on  said  push-table,  at  the  time  mentioned 
in  said  complaint,  or  at  any  time;  denies  that  the 
loosening  or  releasing  of  lumber  which  might  become 
clogged,  piled  up  or  jammed  in  any  of  the  appliances 
mentioned  in  said  complaint,  was  required  to  be 
done  when  said  mill  was  in  full  operation,  but  al- 
leges that  only  such  loosening  and  disentangling  of 
such  lumber  as  could  be  safely  done,  by  the  use  of 
appliances  furnished  by  defendant  therefor,  and 
without  mounting  upon  either  said  push-table  or  said 
slides,  was  required  or  expected  to  be  done  without 
stopping  the  operation  of  said  mill,  and  that  any 
loosening  or  disentangling  of  such  lumber  which 
could  not  be  so  done,  with  such  appliances  so   fur- 
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nished  by  defendant,  safely,  and  without  mounting 
said  push-table  or  slides,  was  by  defendant  expected, 
permitted  and  required  only  to  be  done  by  and  after 
stopping  the  machinery  of  the  said  mill  connected 
therewith;  denies  that  great  noise  or  confusion,  or 
any  confusion  whatsoever,  were  attendant  upon  the 
full  or  any  operation  of  said  mill,  or  that  the  work 
or  labor     [71]     of  loosening  or  releasing  the   said 
clogged,  jammed  or  piled  up  lumber  required  haste, 
either  extreme,  or  desperate,  or  otherwise,  or  at  all, 
or  the  exercise  of  great  or  violent  muscular  exertion, 
or  was,  under  such  circumstances,  or  otherwise,  of  a 
distracting   character,  either   extremely,  or  at  all; 
denies  that  said  work  was,  in  any  respect,  unsuitable 
in  character,  or  under  the  circumstances  under  which 
it  was  performed,  or  otherwise,  for  anyone,  whether 
minor  or  adult,  or  for  the  plaintiff;  denies  that  at 
said  time,  or  at  any  time,  defendant  failed  to  use 
ordinary  or  any  care  to  provide  a  safe  way  or  safe 
appliances  for  the  use  of  plaintiff  in  mounting  or 
going  upon  said  outside  platform  or  push-table,  or 
that  it  failed  to  use  ordinary  care  in  any  respect  or 
in  connection  with  any  of  the  matters  or  things  men- 
tioned in  said  complaint,  and  denies   that   plaintiff 
was  expected,  permitted,  or  required  by  defendant  or 
any  of  its  servants,  agents  or  employees,  to  mount  or 
go  upon  said  push-table ;  denies  that  defendant  had 
provided  no  safe  way  or  safe  appliances  that  could 
have  been  used  in  mounting  said  push-table,  but  in- 
asmuch as  said  push-table  was  not  a  place  where 
work  was  to  be  done,  or  which  it  was  expected  would 
be  mounted,  defendant  denies  that  any  duty  rested 
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OB  it  to  provide  any  means,  way  or  appliances  for 
the  use  of  plaintiff  or  any  person,  to  mount  or  go 
upon  the  same ;  denies  that  plaintiff  had  no  experi- 
ence of  or  did  not  know  of  the  perils  or  dangers,  if 
any  there  were,  in  doing  the  work  for  which  he  was 
employed  or  in  which  he  was  engaged;  denies  that 
defendant  failed  to  warn  said  plaintiff  of  the  dangers 
and  perils  to  him  incident  to  his  said  emplojrment 
and  work ;  denies  that  said  plaintiff  was  either  youth- 
ful or  inexperienced,  or  that,  with  knowledge  of  any 
youth  or  inexperience  of  plaintiff  or  [72]  of  any 
circumstances  whatsoever  or  otherwise,  defendant 
required  plaintiff  to  expose  himself  to  any  perils  or 
dangers  whatsoever,  either  carelessly,  negligently,  or 
recklessly,  or  otherwise,  or  at  all ;  denies  that  at  said 
time  or  at  any  time  whatsoever,  the  said  outside 
platform'  or  "push-table"  was  a  place  for  plaintiff 
to  work  in,  or  in  which  he  was  expected,  permitted 
or  required  by  defendant  to  work,  whether  unsafe  as 
stated  in  said  complaint  or  otherwise  or  at  all,  and 
denies  that  defendant  knew  or  had  means  of  know- 
ing of  the  said  push-table  as  a  place,  unsafe  or  other- 
wise, for  plaintiff  to  work  in ;  denies  that  said  chute 
or  slide,  or  anything  whatsoever,  rendered  said  out- 
side platform  an  unsafe  place  in  which  to  work,  and 
denies  that  the  said  outside  platform  was  a  place 
at  all  in  which  work  was  permitted,  required  or  ex- 
pected by  defendant  to  be  done ;  denies  that  the  dis- 
charge or  stream  of  Imnber  from  said  mill  rendered 
any  work  therein  perilous  or  unsafe,  and  denies  that 
plaintiff,  either  by  reason  of  youth  or  inexperience 
or  the  character  of  his  work,  or  otherwise,  or  at  all, 
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was  exposed  or  liable  to  injury,  peculiarly  especially, 
or  otherwise,  or  at  all,  in  the  performing  of  his  said 
work. 

VI. 
Defendant  denies  that  on  the  said  day  mentioned 
in  said  complaint,  or  at  any  time,  a  large  amount  of 
lumher  became  clogged,  jammed  or  piled  up  between 
said  skids  or  elsewhere,  as  therein  alleged;  admits, 
however,  that  one  or  two  pieces  of  lumber  did  be- 
come clogged  between  said  skids;  denies  that  plain- 
tiff mounted  or  went  upon  said  outside  platform  or 
push-table  at  said  time  or  at  any  time  in  the  course 
of  his  said  employment,  either  to  disentangle  any 
lumber,  or  for  any  purpose  whatsoever;  and  denies 
that  any  lumber  had  then  or  there  or  elsewhere  or 
at  any  time  become  tangled  or  jammed  by  reason  of 
any  dangerous  character  of  any  work  in  said  mill; 
[73]  denies  that  any  of  the  work  in  said  mill  was 
of  a  dangerous  character,  or  that  plaintiff  was  not 
provided  with  a  reasonably  safe  place  in  which  to 
work,  or  that  a  proper  or  sufficient  chute  or  slide  was 
not  provided,  or  that  all  proper  ways  and  appli- 
ances were  not  provided,  or  that  plaintiff,  as  a  youth 
or  otherwise,  was  exposed  to  any  dangers  by  defend- 
ant or  that  defendant  failed  to  warn  plaintiff  of  the 
dangers  connected  with  said  employment,  if  any,  or 
that  defendant  failed  to  instruct  plaintiff  in  what 
manner  he  could  safely  perform  his  said  duties,  or 
that  defendant  was  negligent  in  either  or  any  of  the 
matters  or  things  in  said  second  amended  complaint 
contained  or  specified,  or  otherwise;  denies  that  by 
reason  of  any  act  or  acts,  fault,  carelessness,  omis- 
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sion  or  negligence  of  defendant  or  any  of  its  ser- 
vants, agents,  or  employees,  except  said  plaintiff, 
said  plaintiff  sustained  any  injury  whatsoever;  de- 
nies that  any  injuries  which  plaintiff  may  have  re- 
ceived were  caused  by  said  rollers  on  said  push-table 
not  being  stopped  at  any  time  or  by  reason  of  de- 
fendant's continuing  the  operation  of  said  mill;  and 
specially  denies  that  plaintiff  sustained  injuries  or 
damage  in  the  sum  of  $25,000  or  in  any  other  sum  or 
amount  whatsoever ;  and  defendant  avers  that  plain- 
tiff was  fully  informed  and  instructed  as  to  his  said 
work  and  the  dangers  if  any  that  might  pertain 
thereto ;  and  defendant  avers  further  that  there  were 
no  dangers  in  said  work  if  the  same  was  properly 
done  in  the  manner  in  which  plaintiff  was  instructed 
and  directed  to  do  same,  and  that  there  was  not  and 
would  not  have  been  any  piling  or  jamming  or  en- 
tangling of  lumber  in  said  work  if  the  same  was 
properly  done  in  the  manner  in  which  plaintiff  was 
directed  and  instructed  to  do  the  same.  And  de- 
fendant further  alleges  that  it  had  instructed  said 
plaintiff  not  to  go  on  or  upon  the  said  push-table  and 
had  not  only  [74]  warned  and  instructed  him  not 
to  go  on  said  push-table,  but  had  ordered  him  not  to 
go  on  said  push-table ;  that  there  was  no  necessity  of 
plaintiff 's  getting  on  said  push-table ;  and  defendant 
further  alleges  that  there  was  at  no  time  any  jam- 
ming or  piling  of  logs  or  lumber,  nor  could  there  be 
any  jamming  or  piling  of  logs  or  Imnber,  greater 
than  the  fact  that  one  or  two  boards  might  get 
caught  going  over  said  push-table,  and  plaintiff  had 
the  means  of  loosening  the  said  boards  and  lumber, 
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or  whatever  might  get  caught,  without  going  on  said 
push-table;  and  defendant  further  alleges  that  in 
the  event  plaintiff  went  upon  the  said  push-table  that 
there  were  means  and  ways  of  going  upon  the  same 
with  safety  to  himself,  and  without  passing  over  the 
said  dog-roller  in  which  his  foot  was  caught ;  and  de- 
fendant further  alleges  that  plaintiff  voluntarily  and 
contrary  to  the  orders  and  directions  of  defendant 
went  upon  the  said  push-table,  and  chose  the  most 
dangerous  and  hazardous  means  possible  of  going  on 
the  said  push-table. 

VII. 
Defendant  has  no  knowledge,  information  or  be- 
lief sufficient  to  enable  it  to  answer,  as  to  whether 
plaintiff  received  any  or  either  of  the  injuries  men- 
tioned in  said  complaint  or  suffered  bodily  pain, 
mental  anguish  or  the  loss  of  his  right  foot,  or  any 
disability  whatever,  or  as  to  the  permanency  or  pos- 
sible duration  thereof,  or  as  to  whether  his  capacity 
to  earn  a  livelihood  has  become  impaired  or  dimin- 
ished or  will  so  continue ;  and  on  said  ground,  denies 
that  plaintiff  sustained  any  injuries  whatsoever,  or 
suffered  any  bodily  pain  or  mental  anguish  or  loss 
of  any  foot,  or  any  disability  whatsoever,  or  that  any 
disability  of  plaintiff  will  be  pei*manent  or  will  dim- 
inish or  impair  or  has  diminished  or  impaired  any 
capacity  of  plaintiff  whatsoever ;  and  specially  [75] 
defendant  denies  that  plaintiff  has  been  damaged,  in 
the  sum  of  twenty-five  thousand  dollars,  or  in  any 
other  sum  or  amoimt  whatsoever. 

VIII. 
;    Defendant  has  no  knowledge,  information  or  be- 
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lief  sufficient  to  enable  it  to  answer,  as  to  any  of  the 
allegations  contained  in  paragraph  8  of  said  second 
amended  complaint,  and  basing  its  answer  on  said 
ground,  denies  each  and  every  of  the  allegations  in 
said  paragraph  contained,  generally  and  specifically; 
and  specially  denies  that  plaintiff  was  compelled  to 
incur  or  did  incur  liability  in  the  simi  of  $485  or  any 
other  sum  or  amount  whatsoever,  whether  for  board, 
lodging  or  treatment  at  any  hospital  or  sanitarium, 
or  surgical  or  medical  aid  or  attention  thereat,  or 
elsewhere,  or  otherwise,  or  at  all,  and  specially  de- 
fendant denies  that  the  reasonable  or  any  value  of 
such  board,  lodging,  treatment,  or  surgical  or  med- 
ical aid  or  attention,  or  all  or  any  thereof,  was  said 
sum  of  $4'85  or  any  other  sum  or  amount  whatsoever ; 
and  specially  defendant  denies  that  plaintiff  has  been 
damaged  in  the  sum  of  $485  or  in  any  other  sum  or 
amount  whatsoever. 

IX. 

For  further,  separate  and  distinct  answer,  said  de- 
fendant alleges  that  the  said  plaintiff  himself  did  not 
exercise  ordinary  care  or  caution  to  avoid  being  in- 
jured, and  that  the  injuries,  if  any,  sustained  by  the 
said  plaintiff,  as  alleged  in  the  said  complaint,  or 
otherwise,  were  directly  and  proximately  contrib- 
uted to  and  caused  by  the  fault,  carelessness  and  neg- 
ligence of  the  said  plaintiff  and  the  failure  of  said 
plaintiff  to  exercise  ordinary  care  for  his  own  pro- 
tection as  aforesaid.     [76] 

X. 

For  further,  separate  and  distinct  answer,  said 
defendant  alleges  that  the  injuries  sustained  by  the 
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said  plaintiff,  if  any,  were  a  risk  incident  to  the  busi- 
ness in  wMch  he  was  employed,  and  that  prior  to 
receiving  such  injuries  the  said  plaintiff  knew,  or 
by  the  exercise  of  ordinary  care  upon  his  part,  should 
have  known,  of  the  danger  incident  to  working  in 
the  position  in  which  he  was;  and  that  the  said 
plaintiff  then  and  there  assumed  the  risk  of  being 
injured  as  he  was,  if  he  was  so  injured,  in  and  about 
the  said  work,  and  that  the  injuries  of  the  said  plain- 
tiff were  a  risk  assumed  by  him  the  said  plaintiff  as 
incident  to  his  said  employment. 

XI. 

For  further,  separate  and  distinct  answer,  said  de- 
fendant alleges  that  the  injuries  sustained  by  the 
said  plaintiff,  if  any,  were  a  risk  incident  to  the  busi- 
ness in  which  he  was  employed,  and  that  prior  to  re- 
ceiving such  injuries  the  said  plaintiff  knew,  or  by 
the  exercise  of  ordinary  care  upon  his  part,  should 
have  known,  of  the  danger  incident  to  working  in  the 
position  in  which  he  was ;  and  that  said  plaintiff  fully 
understood,  comprehended  and  appreciated  prior  to 
receiving  such  injuries,  the  dangers  incident  to  the 
use  of  the  machinery,  ways,  appliances  and  struc- 
tures mentioned  in  said  complaint,  and  thereafter 
consented  to  use  the  same  and  continued  in  the  use 
thereof. 

XII. 

For  further,  separate  and  distinct  answer,  said 
defendant  alleges  that  if  the  injuries,  if  any,  of  the 
said  plaintiff  were  caused  wholly  or  in  part  by  the 
negligence  of  any  other  person  or  persons  than  the 
said  plaintiff,  such  other  person  or  persons  were  at 


80  Benson  Lumber  Company 

the  time  coemployees  of  said  plaintiff,  engaged  in 
the  same  general  business,  and  in  the  same  depart- 
ment of  business  in  which  he  said  plaintiff  was  en- 
gaged [77]  at  the  time  of  said  accident,  and  were 
not  superiors  in  rank  to  the  said  plaintiff  nor  had 
they  the  power  of  emplojdng  or  discharging  men, 
and  defendant  alleges  that  it  exercised  and  used  ordi- 
nary care  in  the  selection  and  retention  of  all  em- 
ployees engaged  in  the  same  general  business  in 
which  said  plaintiff  was  engaged  at  the  time  of  said 
accident. 

WHEREFORE,  defendant  prays  judgment  for 
its  costs. 

GIBSON,  TRASK,  DUNN  &  CRUTOHER, 

Attorneys  for  Defendant. 
State  of  California, 

County  of  San  Diego. 

O.  J.  Evenson,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  an  officer  and  agent  of  the  defendant 
in  the  above-entitled  action,  to  wit,  vice-president 
and  manager,  and  as  such  is  better  informed  concern- 
ing the  facts  of  the  above-entitled  action  and  the  facts 
pertaining  to  the  defense  of  the  above-entitled  ac- 
tion, than  an}^  other  agent  or  officer  of  the  said  de- 
fendant, and  that  for  that  reason  affiant  makes  a 
verification  of  this  amended  answer. 

Affiant  further  says  that  he  has  read  the  foregoing 
amended  answer  and  knows  the  contents  thereof ;  and 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  which  are  therein  stated  upon  his 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

0.  J.  EVENSON. 
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S'ubscribed  and  sworn  to  before  me  this  July  24, 
1909. 

[Seal]  E.  V.  WINNER, 

Notary  Public,  Within  and  for  the  County  of  S'an 
Diego,  State  of  California.     [78] 

[Endorsed] :  No.  1478.  U.  S.  Circuit  Court,  Ninth 
Circuit,  Southern  District  of  California.  H.  C.  Mc- 
Cann, etc.,  Plaintiff,  vs.  Benson  Lumber  Co.,  Defend- 
ant. Amended  Answer.  Filed  Jul.  28,  1909.  Wm. 
M.  Van  Dyke,  Clerk,  Chas.  N.  Williams,  Deputy. 
Received  copy  of  the  within  answer  this  28th  day  of 
July,  1909.  Haines  &  Haines,  Hunsaker,  Britt  & 
Fleming  for  Plaintiff.  Gibson,  Trask,  Dunn  &  Crut- 
cher,  Los  Angeles,  Cal.,  Attys.  for  Deft.     [79] 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  in  and  for  the  Southern  Division  of  the 
Southern  District  of  California. 

AT  LAW— No.  1478. 

H.  C.  McCANN,  by  JESSE  F.  McCANN,  His  Guard- 
ian ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Amendment  to  Defendant's  Amended  Answer  to 
Second  Amended  Complaint. 

Comes  now  the  defendant  in  the  above-entitled 
cause  and  by  leave  of  Court  first  had  and  obtained 
amends  its  amended  answer  as  follows : 
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On  page  2,  paragraph  4,  line  24,  after  the  words 
"or  otherwise,"  strike  out  all  of  the  remainder  of 
said  paragraph  4,  including  lines  1  and  2  on  page  3 
of  the  amended  answer,  and  insert  in  lieu  thereof 
the  following  denials  and  allegations : 

''Defendant  denies  that  it  had  not  provided  any 
means  for  mounting  upon  said  push-table,  and  al- 
leges that  there  were  other,  better  and  safer  means 
and  methods  for  mounting  said  push-table  than  at 
the  j)laee  and  in  the  manner  in  which  said  plaintiff 
at  the  time  the  injuries  alleged  to  have  been  received 
by  him,  attempted  to  mount  said  push-table  from  the 
carrying-table  and  over  said  dog-roller;  and  defend- 
ant further  alleges  that  lumber  buggies  were  kept 
constantly  alongside  said  push-table  and  that  it  was 
the  custom  of  the  employees  whenever  it  became 
necessary  to  mount  said  push-table  to  mount  the 
same  from  said  lumber  buggies,  which  was  a  safe, 
easy  and  convenient  means  of  mounting  said  push- 
table." 

WRIGHT  &  WINNER, 
Attorneys  for  Defendant.     [80] 
State  of  California, 
County  of  San  Diego, — ^ss. 

J.  Campbell  Black,  being  duly  sworn,  deposes  and 
says:  That  he  is  the  manager  of  Benson  Lumber 
Company,  defendant  in  the  above-entitled  action; 
that  he  has  heard  read  the  foregoing  amendment 
to  defendant's  amended  answer,  and  knows  the 
contents  thereof;  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  his  information  and  belief,  and  as 
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to  those  matters  that  he  believes  it  to  be  true. 
That  he  makes  this  verification  for  and  on  behalf  of 
said  defendant  corporation  and  is  duly  authorized 
to  make  such  verification. 

J.  CAMPBELL  BLACK. 

Subscribed  and  sworn  to  before  me,  this  12  day 
of  Sept.,  1913. 

[Seal]  E.  V.  WINNER, 

Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 

[Endorsed]:  C.  C.  No.  1478.  At  Law.  In  the 
District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division.  H.  C.  Mc- 
Cann, by  Jesse  F.  McCann,  His  Guardian  ad  Litem, 
Plaintiff,  vs.  Benson  Lumber  Company,  a  Corpora- 
tion, Defendant.  Amendment  to  Defendant's 
Amended  Answer  to  Second  Amended  Complaint. 
Filed  September  12,  1913.  Wm.  M.  Van  Dyke, 
Clerk.  By  C.  E.  Scott,  Deputy  Clerk.  Wright  & 
Winnek,  817^-820  Timken  Building,  S.  E.  Comer 
Sixth  and  E.  Streets,  Attorneys  for  Defendant.    [81] 
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[Verdict.] 

In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

C.  C.  No.  1478. 

H.  C.  McCANN,  by  JESSE  F.  McCANN,  His  Guard- 
ian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

We,  the  jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  in  the  sum  of  $8,000. 
San  Diego,  Cal.,  Sept.  16th,  1913. 

GILBERT  C.  ARNOLD, 
Foreman. 

[Endorsed] :  C.  C.  1478.  U.  S.  District  Court, 
Southern  Dist.  of  Calif.,  Southern  Division.  J.  H. 
McCann,  etc.,  vs.  Benson  Lumber  Co.  Verdict. 
Filed  September  16,  1913.  Wm.  M.  Van  Dyke, 
Clerk.     By  C.  E.  Scott,  Deputy  Clerk.     [82] 
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[Judgment.] 

UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division. 

C.  C.  No.  1478. 

H.  C.  McCANN,  by  JESSE  F.  McCANN,  His  Guard- 
ian ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

This  cause  having  come  on  regularly  for  trial  on 
the  12th  day  of  September,  1913,  being  a  day  in  the 
September  Term,  A.  D.  1913,  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  before  the  Court  and  a 
jury  of  twelve  (12)  men  duly  impanelled;  A.  Haines, 
Esq.,  appearing  as  counsel  for  plamtiff,  and  Leroy 
A.  Wright,  Esq.,  and  A.  V.  Winnek,  Esq.,  appearing 
as  counsel  for  defendant,  and  the  trial  having  been 
proceeded  with  on  the  12th,  13th,  15th,  and  IGth 
days  of  September,  1913,  and  witnesses  having  been 
sworn  and  examined,  and  the  evidence  having  been 
closed,  and  the  cause,  after  argument  by  counsel  for 
the  respective  parties  and  the  instructions  of  the 
Court,  having  been  on  said  16th  day  of  September, 
1913,  submitted  to  the  jury,  and  the  jury  thereafter 
on  said  16th  day  of  September,  1913,  having  ren- 
dered the  following  verdict: 
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'^In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

C.  C.  No.  1478. 

H.  C.  McCANN,  by  JESSE  F.  McCANN,  His  Guard- 
ian ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

We,  the  jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  in  the  sum  of  $8,000. 

San  Diego,  Cal.,  Sept.  l'6th,  1913. 

GILBERT  C.  ARNOLD, 

Foreman."  [83] 
and  the  Court  having  ordered  that  judgment  be 
entered  herein,  in  accordance  with  said  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant  in 
the  sum  of  Eight  Thousand  Dollars  ($8,000.00) ; 

Now,  therefore,  by  virtue  of  the  law,  and  by  rea- 
son of  the  premises  aforesaid,  it  is  considered  by  the 
Court  that  H.  C.  McCann,  by  Jesse  F.  McCann,  his 
guardian  ad  litem,  plaintiff  herein,  have  and  recover 
of  and  from  the  Benson  Lumber  Company,  a  cor- 
poration, defendant  herein,  the  sum  of  Eight  Thou- 
sand Dollars  ($8,000.00),  together  with  the  costs  and 
disbursements  of  said  plaintiff  in  this  behalf  taxed 
at  $88.25/100. 
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Judgment  entered  September  18,  1913. 

WM.  M.  VAN  DYKE, 

Clerk. 
By  C.  E.  Scott, 
Deputy  Clerk. 

[Endorsed] :  C.  C.  No.  1478.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  H.  C.  McCann,  by  Jesse  F.  McCann, 
His  Guardian  ad  Litem,  Plaintiff,  vs.  Benson  Lumber 
Company,  a  Corporation,  Defendant.  Copy  of 
Judgment.  Filed  Sep.  18,  1913.  Wm.  M.  Van 
Dyke,  Clerk.    By  C.  E.  Scott,  Deputy  Clerk.     [84] 


[Certificate  of  Clerk  to  Judgment  and  Judgment- 
roll] 

In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

C.  C.  No.  1478. 

H.  C.  McCANN,  by  JESSE  F.  McCANN,  His  Guard- 
ian ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  to  be  a 
true  copy  of  the  Judgment  entered  in  the  above- 
entitled  action,  and  recorded  in  Judgment  Book  No. 
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2  of  said  Court  for  the  Southern  Division,  at  page 
219  thereof,  and  I  further  certify  that  the  foregoing 
papers  hereto  annexed  constitute  the  judgment-roll 
in  said  action. 

Attest  my  hand  and  the  seal  of  said  District  Court 
this  18th  day  of  September,  A.  D.  1913. 

WM.  M.  VAN  DYKE, 
Clerk. 
By  C.  E.  Scott, 
Deputy  Clerk. 

[Endorsed]  :  C.  C.  No.  1478.  In  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Southern  Division.  H.  C.  McCann,  by 
Jesse  P.  McCann,  His  Guardian  ad  Litem,  Plaintiff' 
vs.  Benson  Lumber  Co.,  Defendant.  Judgment-roll. 
Piled  September  18,  1913.  Wm.  M.  Van  Dyke, 
Clerk.  By  C.  E.  Scott,  Deputy  Clerk.  Recorded 
Judgment  Register,  Book  No.  2,  page  219.     [85] 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

H.    C.   McCANN,   by   JESSE   P.   MeCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 
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Stipulation  [as  to  Exhibit  III— Model  of  Portion  of 

Mill]. 
IT  IS  HEREBY  STIPULATED  that  the  model 
of  a  portion  of  the  mill  where  plaintiff  was  hurt, 
which  was  used  in  evidence  by  both  sides,  for  the  pur- 
pose of  illustration,  may  be  considered  as  attached 
to  the  original  Bill  of  Exceptions,  as  Exhibit  No.  Ill, 
without  being  physically  attached  thereto,  and  that 
if  the  defendant  sues  out  and  obtains  a  Writ  of  Error 
in  the  above-entitled  action,  that  the  Clerk  of  the 
said  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Division, 
may  attach  the  said  model  to  the  original  printed 
transcript  of  the  record  and  cause  the  said  model  to 
be  filed  with  the  said  original  transcript  of  record 
in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

HAINES  &  HAINES, 
Attorneys  for  Plaintiff. 
GIBSON,  DUNN  &  CRUTCHER, 
WRIGHT  &  WINNEK, 

Attorneys  for  Defendant. 

[Endorsed] :  C.  C.  1478.  In  the  District  Court  of 
the  United  States,  for  the  Southern  District  of  Cali- 
fornia, Southern  Division.  H.  C.  McCann,  by  Jesse 
F.  McCann,  His  Guardian  ad  Litem,  Plaintiff,  [86] 
vs.  Benson  Lumber  Company,  a  Corporation,  De- 
fendant. Stipulation.  Filed  Nov.  20,  1913.  Wm. 
M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy 
Clerk.  Gibson,  Dunn  &  Crutcher,  Attorneys  for  De- 
fendant.    [87] 
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ORiaiNAL. 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

€.  C.  #1478. 

H.    C.   McCANN,   by  JES^SE   F.   McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  OOMPANY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions. 

Received  copy  of  the  within  Bill  of  Exceptions 
this  19  day  of  November,  1913,  the  same  being 
served  within  the  time  allowed  by  law  and  as  ex- 
tended by  stipulations  of  the  parties  hereto  and  by 
the  order  of  Court  duly  made. 

HUNSAKER  &  BRITT, 
HAINES  &  HAINES, 

Attorneys  for  Plaintiff. 
GIBSON,  DUNN  &  CRUTCHER, 
Attorneys  for  Defendant. 

Filed  Nov.  20,  1913.  Wm.  M.  Van  Dyke,  Clerk. 
By  R.  S.  Zimmerman,  Deputy  Clerk. 

Settled  and  filed  January  5,  1914.  Wm.  M.  Van 
Dyke,  Clerk.     By  C.  E.  Scott,  Deputy  Clerk.     [88] 
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ORIGINAL. 

In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

H.   C.   McCANN,   by  JESSE  F.  McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 
vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED  that  the  above-entitled 
action  came  on  regularly  for  trial  on  the  12th  day 
of  September,  1913,  in  the  above-entitled  court  be- 
fore the  Honorable  Olin  Wellborn,  Judge;  plaintiff 
appeared  by  Haines  &  Haines,  his  attorneys,  and 
the  defendant  by  Leroy  A.  Wright,  one  of  its  attor- 
neys, and  a  jury  of  twelve  persons  were  duly  im- 
paneled and  sworn  to  try  said  cause,  and  thereupon 
the  following  proceedings,  and  none  other,  were 
had:     [89] 

Testimony  of  Mrs.  Ida  L.  McCann  [for  Plaintiff], 
Mrs.   IDA  L.  McCANN,   called,   sworn  and  ex- 
amined as  a  witness  on  behalf  of  the  plaintiff,  testi- 
fied as  follows : 

Direct  Examination. 
(By  Mr.  HAINES.) 

My  name  is  Mrs.  Ida  L.  McCann.  I  am  the 
mother  of  the  plaintiff,  H.  C.  McCann.  He  was  born 
April  15th,  1890.    At  the  time  of  this  accident  he 
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(Testimony  of  Mrs.  Ida  L.  McCann.) 
was  seventeen  years   and   a   little   over,    old — two 
months,  I  think  it  was,  from  April  15tli  to  July  SOtli. 
I  saw  him  after  this  accident  occurred  just  as  soon 
as  I  could  get  to  the  hospital,  to  the  sanitarium. 

Testimony  of  H.  0.  McCann  [in  His  Own  Behalf]. 

H.  C.  McCANN,  called,  sworn  and  examined  in 
his  own  behalf,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  HAINES.) 

Mr.  HAINES.— I  will  ask  the  plaintiff  to  be 
sworn,  with  this  explanation,  that  I  only  wish  to  ex- 
amine him  with  respect  to  the  locus  in  quo.  We 
have  his  deposition  which  I  want  to  avail  myself 
of  the  statutory  right  to  read. 

My  name  is  H.  C.  McCann.  I  am  the  plaintiff  in 
the  action.  Since  the  accident  I  have  given  atten- 
tion to  studying  the  locality,  the  place,  the  premises 
where  it  occurred.  I  made  this  sketch  of  the 
premises  which  you  show  me  within  a  few  days.  It 
is  my  work,  and  whatever  measurements  there  are 
thereon,  I  made  them.  This  paper,  which  is  marked 
Plaintiff's  Exhibit  1,  relates  right  to  the  time  of  the 
accident,  as  it  was  at  that  time.  I  have  used  the 
scale  of  a  quarter  of  an  inch  to  a  foot  in  making  the 
drawing.  I  have  studied  this  sort  of  drawing  in 
correspondence,  and  it  represents  correctly  what  it 
purports  to  represent  as  to  the  measurements  at  the 
time  of  the  accident. 

Q.  What  does  this  upper  half  of  this  plat  repre- 
sent? 
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(Testimony  of  H.  C.  McCann.) 

Mr.  WRIGHT. — ^Just  one  more  objection.  I  do 
not  understand  that  this  drawing  purports  to  have 
been  made  at  the  time  of  the  accident  or  shortly 
thereafter.  It  has  been  made  within  a  few  days.  I 
would  like  to  have  witness  qualify  himself  so  that 
he  shows  he  knows  that  it  represents  the  plant  as  it 
was  then. 

Mr.  HAINES.— That  is  what  I  asked  him,  you 
may  cross-examine. 
(By  Mr.  WRIGHT.) 

Q.  How  do  you  know  that  this  drawing  represents 
the  mill  as  it  was  at  the  time  of  the  accident  ? 

A.  After  the  accident,  right  directly  after  that  I 
studied  this  machine  so  that  in  making  a  few  meas- 
urements    [91]     I  know  right  where  it  stood. 

Q.  There  have  been  some  changes,  have  there  not, 
in  the  push-table  and  carrying-table,  and  also  in  the 
trimmer? 

A.  No,  sir,  not  in  all.  I  do  not  know  what  the 
measurements  were  at  the  time  of  the  accident.  I 
made  measurements  of  the  push-table  before  the 
changes  were  made. 

Q.  Do  you  know  what  changes  have  been  made  ? 

A.  Yes,  sir. 

Q.  What  changes  have  been  made  ? 

A.  The  changes  that  have  been  made  were  in  the 
push-table. 

Q.  And  what  have  been  those  changes  ? 

A.  It  has  been  lowered  a  foot  and  moved  out  from 
the  mill  three  feet.  This  drawing  which  I  made  rep- 
resents the  mill  as  it  was  before  any  change  was 
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(Testimony  of  H.  0.  McCann.) 
made.  I  made  accurate  measurements  of  all  the  de- 
tails that  are  represented  in  this  drawing.  As 
near  as  I  can  remember,  it  has  been  a  short  time 
after  the  accident  I  took  this  course  in  drawing  and 
have  been  studying.  I  have  been  studying  ever 
since,  about  five  years  or  thereabouts. 

By  Mr.  WRIGHT. — I  will  withdraw  any  objec- 
tion. 

By  Mr.  HAINES. — In  making  those  changes  they 
have  changed  the  whole  situation  right  directly 
around  the  push-table.  A  board  that  was  on  the  end 
of  the  table  by  the  dog-roller  was  removed. 

(It  was  here  stipulated  between  counsel  that  a 
model  of  the  push-table,  carrying-table  and  platform 
as  at  the  time  of  the  accident  should  be  used  during 
the  trial  as  an  approximately  correct  representation 
thereof,  subject  to  any  change  that  might  appear  by 
the  evidence  or  as  corrected  by  oral  testimony,  and 
that  each  part  of  the  model  be  lettered,  the  same 
lettering  to  be  used  as  that  used  in  the  picture  and 
photograph  attached  to  plaintiff's  deposition.) 

(Witness  continuing:)  This  board  right  on  the 
end  here  by  the  roller,  this  board  right  here,  that 
little  piece  in  between  there  which  I  mark  "X"  was 
removed.  The  push-table  [92]  was  lowered. 
This  is  the  push-table  marked  "A."  The  carrier's 
table  is  marked  "B,"  to  correspond  with  the  photo- 
graph. This  is  the  loading  platform,  the  platform 
we  worked  from.  I  mark  it  "F."  The  push-table 
was  lowered  one  foot  and  moved  out  from  the  mill 
three  feet.     The  lengthwise  direction  of  the  push- 
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(Testimony  of  H.  C.  McCann.) 
table  was  17  feet,  11  inches.  It  ran  north  and  south, 
that  is  the  measurement.  This  is  shown  on  the  dia- 
gram I  have  made  here  as  Exhibit  1.  The  trimmer 
*'D,"  as  marked  on  the  diagram  was  on  the  west  side 
of  the  push-table.  The  carrier-table  marked  "B" 
is  shown  on  my  plat,  and  the  loading  platform  "F" 
also.  The  place  where  the  trimmer  was  is  repre- 
sented on  this  plat  by  "E."  The  trimmer  consisted 
of  a  table  about  around  the  neighborhood  of  30  feet 
long.  The  north  end  of  the  trimmer  was  directly 
west  of  the  north  end  of  the  push-table.  The  south 
end  of  the  trimmer  was  directly  west  about  8  feet 
from  the  south  end  of  the  carrier-table  "B."  The 
length  of  the  trimmer  was  about  8  feet  from  the 
south  end  of  the  carrier-table  to  the  end  of  the  push- 
table.  The  trimmer  is  around  the  neighborhood  of 
12  feet  wide.  It  had  an  incline  sloping  downward  as 
it  went  in  the  mill,  that  is,  it  sloped  westward.  The 
upper  edge  of  the  trimmer,  with  respect  to  the  east 
wall  of  the  mill,  ended  directly  at  the  east  wall  of 
the  mill,  and  inclined  then  from  the  wall  of  the  mill 
into  the  mill  and  downward,  so  that  the  wall  of  the 
mill  made  a  sort  of  ridge  as  it  were,  of  a  roof,  a  ridge 
pole.  This  model  represents  the  position  of  the  mill 
as  it  is  now  in  regard  to  the  points  of  the  compass. 
I  will  tell  you  what  I  know  of  the  way  the  mill  op- 
erated from  the  time  the  log  was  dragged  from  the 
bay  onto  the  big  log-carrier  until  the  lumber  was 
delivered  over  [93]  this  trimmer.  The  log  was 
put  on  the  main  carriage  that  is  up  on  the  mill,  to 
saw  all  the  lumber.     It  carried  it  back  and  forth  past 
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(Testimony  of  H.  C.  McCann.) 
a  band  saw.    As  it  sawed  off  each  slab  or  boards, 
which  ever  happened  to  come  first,  it  was  dragged 
down  on  to  a  carrier.     That  mechanism  is  not  rep- 
resented here  at  all,  it  is  away  up  in  the  fore  part  of 
the  mill.     I  am  demonstrating  from  the  south  end, 
which  was  at  the  bay  where  the  logs  come  up  from 
the  bay.     The  mill  was  on  the  west  side  of  all  that  is 
represented  here.     These  posts  here  are  the  mill  posts 
of  the  east  wall,  and  the  mill  itself  is  on  the  west 
side  of  what  would  be  this  model.     That  was  the  mill 
for  sawing  these  logs  into  lumber.     Each  time  this 
carriage  would  come  past  the  band  saw,  it  would 
saw  oif  a  board.     The  carriage  would  move  rapidly 
or  slowly,  it  was  under  the  control  of  the  sawyer. 
Then  the  boards  would  drop  on  to  a  push-table  which 
would  push  them  long  ways.     That  is  not  this  push- 
table,  it  is  another  one  in  the  mill.     It  would  push 
them  endways  until  they  came  to  the  edge  of  the 
table  where  they  were  shoved  off  sideways  to  the 
edger,  then  they  would  drop  down  on  to  a  carrier- 
table   and  carried  east  to   the  trimmer.     And  the 
trimmer  was  located  right  directly  there,  as  though 
you  inclined  a  place  from  the  east  side  of  the  mill 
at  an  angle  of  some  degrees  downward  and  inward 
of  the  mill  which  was  in  the  neighborhood  of  30  feet 
long  and  12  feet  wide.     That  had  saws  in,  directly 
every  two  feet,  so  they  could  put  a  board  on  there  the 
full  length  of  the  trimmer  and  cut  it  up  into  two  foot 
lengths  in  one  cut,  and  various  places  they  would  saw 
in  between,  which  would  make  it  a  foot,  so  this  was  all 
controlled  by  the  trimmer.     They  had  a  number  of 
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saws  so  it  could  be  cut  [94]  into  two  foot  lengths, 
but  each  saw  was  controlled  by  the  trimmer.  The 
business  of  the  trimmer  is  to  operate  all  these  saws,  he 
controls  all  the  saws;  by  raising  them  up  into  the 
table,  they  would  be  in  position  to  saw,  and  by  low- 
ering them,  they  would  be  below  the  surface  of  the 
table  and  would  not  saw.  The  saws  were  worked  by 
the  trimmer  pressing  down  on  his  foot  with  treadles. 
There  was  one  saw  about  every  two  feet,  and  if  I 
remember  right,  in  various  places,  one  to  every  foot. 
The  saws  were  operated  according  to  the  size  the 
boards  would  have  to  be  trimmed  up  to.  The  size  of 
the  boards  were  generally  from  six  feet  long  to  the 
full  length  of  the  table,  governed  by  the  condition 
the  board  was  in.  He  used  the  lumber  that  came  to 
him  to  the  best  advantage  to  make  the  most  lumber 
out  of.  When  the  lumber  got  to  the  west  side  of  the 
trimmer  table  it  continued  to  move  upward  and  east- 
ward until  it  got  to  the  upper  edge  of  the  trimmer, 
the  east  end  of  the  trimmer  and  the  east  wall  of  the 
mill.  Then  it  dropped  on  the  skids.  I  will  mark 
the  skids  "E"  on  the  model.  The  upper  edge  of  the 
trimmer  was  right  in  there  on  the  photograph. 
After  the  lumber  reached  the  trimmer,  the  man  that 
works  the  trimmer  stood  on  what  would  be  the  south- 
western corner  of  the  trimmer  and  his  elevation  as 
compared  with  the  upper  end  of  the  trimmer  at  the 
east  wall  of  the  mill  was  quite  a  bit  lower.  The 
trimmer  sloped  back,  and  he  was  lower  than  the 
lower  end  of  the  trimmer.  He  was  up  at  the  south- 
west comer  of  the  trimmer  right  about  in  here,  that 
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is  west  of  the  carrying-table  and  inside  of  the  mill. 
From  where  he  stood  he  could  not  see  the  lumber 
move  after  it  had  been  delivered  over  out  to  the 
skids.  The  skids  were  out  as  far  as  the  [95] 
trimmer  went,  leading  on  to  this  carrying- table. 
The  skids  extended  the  whole  length  of  the  trim- 
mer, but  that  is  not  shown  in  this  model.  As  a 
matter  of  fact,  this  device  extended  out  as  far  as 
the  trimmer.  After  the  lumber  was  put  on  to  the 
table  once,  there  was  a  continuous  passage  from  that 
on  until  it  was  dumped  on  these  skids,  the  lumber 
did  not  stop  after  that,  it  was  carried  according  to 
the  cut  he  had  made  on  the  board,  where  it  would 
light.  If  it  was  an  extra  long  board  it  would  drop 
on  this  table,  the  push-table.  Table  A,  and  by  the 
process  of  these  rollers  on  the  table.  These  rollers 
were  about  six  inch  rollers,  4  feet  long,  revolving 
towards  the  south.  The  four  to  the  north  were 
smooth.  The  last  roller  on  the  south  of  the  push- 
table  was  what  is  tenned  as  a  dog-roller.  It  was  of 
the  same  size  as  the  other  rollers,  only  for  the  pro- 
jections quite  thickly  of  steel  projecting  at  various 
lengths,  and  pieces  of  steel  like  bars  would  be  in 
there.  This  part  that  was  removed  was  about  from 
the  dog-roller  around  in  the  neighborhood  of  an  inch 
and  a  half,  maybe  a  little  over,  or  maybe  a  little 
less.  With  respect  to  the  diameter  of  the  roller  it 
extended  about  an  inch  over  the  top  of  the  roller. 
These  rollers  are  on  the  model,  this  is  the  dog-roller. 
The  longest  lumber  came  on  to  the  push-table,  being 
that  this  only  took  in  half  of  the  trimmer,  being  that 
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the  carrier-table  would  only  take  in  half.  The  part 
of  the  trimmer  corresponding  to  the  carrying-table 
extended  only  about  one-half  its  length,  so  the  short 
lumber,  when  it  came  on  the  trimmer,  fell  on  the 
carrying-table,  generally  speaking,  and  the  long- 
est lumber,  if  you  cut  off  a  short  length  at  the  far 
end  of  it,  the  long  length  would  drop  maybe  on  that 
carrier-table,  and  the  short  lengths  light  on  here, 
and  be  shoved  back  on  to  this  table.  In  the  further 
operation  of  the  mill,  supposing  it  to  be  in  full  op- 
eration, [96]  these  bands  on  the  carrying-table 
represent  endless  chains.  There  are  four  or  five  of 
them  and  they  moved  eastward  at  right  angles  east- 
ward from  the  movement  of  the  lumber  from  the 
push-table.  The  lumber  from  the  push-table  came 
on  to  the  carrying-table  at  the  same  time  the  lumber 
was  coming  from  the  trimmer  on  to  the  carrying- 
table.  The  two  streams  of  lumber  came  together 
there  on  the  carrying-table.  There  have  been 
changes  made  since  in  this  carrying-table,  it  was 
extended  out  further,  with  skids  down  here,  and 
then  a  table  a  carrying-table  extended  on  out  about 
136  feet.  That  was  the  change  made  of  which  I 
spoke.  After  the  change  was  made,  the  lumber  was 
loaded  both  sides  of  this  long  carrying-table.  It  is 
carried  away  from  this  carrying-table  B,  it  goes  over 
the  skids  to  the  eastward  and  then  out  on  the  plat- 
form 138  feet  or  thereabouts  long.  At  the  time  men- 
tioned in  the  complaint,  to  take  care  of  the  lumber 
and  get  it  away  as  it  was  delivered  in  a  stream,  they 
had  temporarily  put  in  a  2  by  4,  nailed  so  it  would 
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come  just  on  the  top  of  those  carriers  on  the  carry- 
ing-table, stopping  the  lumber  at  the  east  side  of  the 
carrying-table,  and  they  would  lay  there  until  we 
would  pull  it  off,  pulling  it  to  the  northward,  and 
then  load  it  on  loading  trucks  which  stood  on  the 
loading-platform.     That  is  the  general  operation  of 
the  mill.     There  were  four  men  in  the  gang  that 
took  care  of  this  lumber.     They  worked  in  pairs. 
One  of  the  two  in  the  pair  would  take  hold  of  this 
end  of  the  board,  whatever  it  happened  to  be  there, 
whatever  length  or  size,  and  pull  it  off,  and  the  other 
would  stand  here,  until  the  other  end  would  come  up 
and  just  going  to  drop  off,  and  he  would  grab  it  and 
walk  out  and  load  it  on  to  either  one  of  the     [97] 
trucks  there.     These  trucks  were  push-trucks  used 
for  that  purpose,  two  wheel  trucks,  the  wheels  about 
3  feet  wide,  I  think.     There  would  be  only  two  used 
at  one  time.     One  was  placed  on  the  east  side  of  the 
loading  platform,  and  the  other  was  right  up  against 
the  push-table,  or  on  the  west  side  of  the  working 
platform.     There  was  just  walking  space  between 
the  two.     There  was  not  necessarily  two  men  to  each 
truck ;  it  was  the  various  sizes  of  lumber.     We  could 
grade  off  the  lumber  according  to  what  truck  it  be- 
longed to.     In  the  model,  the  wire  on  the  east  end 
of  the  side,  lengthwise  of  the  east  side  of  the  push- 
table  A,  represents  a  shaft,  a  two-inch  shaft  running 
the  length  of  the  table,  to  revolve  the  rollers.     All 
these   rollers,   including  the   dog-roller,   were   con- 
nected with  the  same  shaft.     The  power  was  applied 
to  them  at  the  south  end  of  the  table,  that  is,  of  the 
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shaft  down  in  there. 

Mr.  HAINES. — Before  getting  through  with  this 
locus  in  quo,  I  would  like  to  call  Doctor  Hearne,  who 
was  called  for  this  injury,  and  by  consent  of  the 
counsel,  we  can  get  through  with  him  in  a  little  while. 

Mr.  WRIGHT. — We  have  no  objections.  Let  the 
doctor  take  the  stand.     [98] 

Testimony  of  Dr.  J.  C.  Hearne  [for  Plaintijff]. 
Dr.  J.  C.  HEARNE,  on  behalf  of  the  plaintiff, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  HAINES.) 

My  name  is  J.  C.  Hearne.  I  am  a  physician  and 
surgeon.  I  was  called  to  attend  this  plaintiff,  H.  C. 
McCann,  about  July  9th,  1907,  for  an  injury.  The 
amount  of  the  bill  was  given  to  you.  I  have  a  little 
memorandum  of  it  here  with  me.  July  30,  1907. 
The  amount  of  the  hospital  bill  was  $248  and  the 
surgical  bill  was  $200,  making  $448.  Part  of  this 
amount  has  been  paid,  $339.28.  It  was  not  paid  by 
him.  It  was  paid  by,  I  think  his  name  is  Winder, 
of  the  Benson  Lumber  Company.  I  had  a  call  from 
the  Benson  Lumber  Company  to  see  a  man  who  had 
been  hurt  at  their  place,  and  I  went  out  there  and 
Mr.  McCann  was  brought  to  my  hospital  in  an  am- 
bulance, and  upon  examination  I  found  that  the  front 
part  of  his  foot  from  the  instep,  or  from  the  ankle 
above  the  instep  was  badly  crushed  and  lacerated 
and  torn,  and  I  found  it  necessary  to  amputate  his 
leg  at  this  position.     We  call  this  a  Chopart  ampu- 
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tation,  it  is  the  name  of  the  man  who  first  performed 
the  amputation.  It  leaves  the  heel  bone  but  all  the 
balance  of  the  bones  in  connection  with  the  ankle  are 
taken  off  to  the  end  of  the  big  bone,  the  small  bone 
was  taken  off,  but  the  heel  bone  is  left  intact  as  we 
found  it  there.  We  tried  to  save  all  the  leg  we  could, 
but  that  is  all  we  could  save.  There  is  probably  some 
soreness  where  the  instrument  rubs  it,  probably  it 
has  some  soreness.     [^9] 

Cross-examination. 
(By  Mr.  WRiaHT.) 

I  don't  know  as  I  can  say  that  the  plaintiff  was 
about  the  same  size  when  he  was  brought  to  my  hos- 
pital as  he  is  now.  I  should  say  that  a  man  of  his 
age,  a  young  man,  I  would  say  that  he  has  grown 
since,  but  I  do  not  know.  I  would  not  swear.  I  did 
not  make  a  particular  observation  as  to  whether  he 
was  an  apparently  fully  developed  boy  or  not.  I 
don 't  know  that  I  could  say.  I  would  say  that  ordin- 
arily the  boy  is  more  developed  now,  and  more  of  a 
man  than  he  was  at  that  time.  It  is  only  from  my 
general  knowledge  of  the  condition  of  a  man  seven 
years  later.  He  was  under  age  at  the  time  this  thing 
happened,  because  I  obtained  a  permit  from  his 
father  and  mother  before  I  amputated  his  foot.  That 
permission  I  have,  so  I  know  that  at  the  time  he  was 
under  21  years  of  age.  I  don't  know  how  much 
under  21  he  was,  but  he  was  not  21  years  old.  I  don't 
know  the  exact  age.     [100] 
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(Recalled)]. 

H.  C.  McCANN,  plaintiff,  recalled,  testified  as  fol- 
lows: 
(By  Mr.  HAINES.) 

As  near  as  I  can  estimate,  the  number  of  revolu- 
tions of  that  shaft  is  around  the  neighborhood  of 
100  revolutions  a  minute.  I  never  gave  any  thought 
to  the  shaft  itself,  the  shaft  being  rolled  through 
gears.  I  don't  know  whether  it  is  geared  up  or 
lower,  but  it  runs,  in  order  to  run  the  rollers  at 
about  100  revolutions  a  minute.  If  I  remember 
rightly  the  shaft  runs  the  same  as  the  rollers,  being 
they  were  connected  up  with  cogs  in  such  a  way 
that  it  would  have  to  turn  at  the  same  rate  as  the 
rollers,  making  it  about  100  revolutions.  The  shaft 
was  in  operation  during  all  the  time  that  the  work 
was  going  on,  sawing  and  delivering  of  lumber. 
This  gang  of  four  employees  had  to  keep  every- 
thing clear,  up  to  the  trimming-table,  to  the  time 
they  got  the  lumber.  They  had  to  keep  clear  all 
along  those  skids,  and  on  the  push-tables,  and  on 
the  trimming-table. 

Q.  On  the  trimming-table,  you  mean? 

A.  On  the  carrying-tables. 

Those  four  men  were  the  only  employees  who 
were  charged  with  the  duty  of  having  the  lumber 
that  came  from  the  mill,  loading  them  on  trucks 
and  keeping  the  skids  and  push-table  and  the  carry- 
ing-table in  operation  and  unclogged.  The  mill  is 
not  worked  that  way  now. 
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There  was  a  device  on  the  east  side  of  the  push- 
table,  to  keep  lumber  coming  down  the  skids  from 
going  over  eastward  off  the  table.  It  was  in  the 
form  of  a  4-inch  plank  that  in  the  construction  was 
left  2  inches  above  the  table,  or  about  one  inch  above 
the  rollers.  It  was  a  four-inch  plank  set  up  [101] 
edgewise.  It  made  a  sort  of  a  guard-rail  on  the 
east  side  of  the  push-table.  The  effect  of  it  was  to 
keep  the  lumber  under  normal  conditions  from  go- 
ing over  the  east  side  of  the  table,  and  over  this 
shaft. 

(Witness  marks  model  G  G,  where  two  skids  are 
marked  or  shown.) 

(Witness    continuing:)     Those    two    skids     G  G 
were  6  feet  from  the  farthest  skid,  that  is  at  the 
north    end  of  the    whole    construction.     Each  saw 
on  the  trimming-table  had  beside  it  a  chain  on  either 
side  which  held  the  board  up  there  on  both  sides 
even  wdth  it,  being  that  each  pair  of  those  chains 
was  spaced  two  feet  apart,  and  it  shows  here  in  this 
photograph  that  there  are  three  pairs  of  those  come 
in  between  the  skid  at  the  farther  end  and  the  next 
pair  of  skids.     This  photograph  is  one  that  was  pre- 
sented to  me  by  the    defendant's    attorneys    when 
my  deposition  was  taken,  as  being  taken  directly 
after  the  accident.     From  this  diagram  I  would  give 
the  dimension  of  the  push  table  as  17  feet  11  inches. 
The  height  from  the  loading  table  F  up  to  the  top 
of  the  push-table  was  five  feet  7  inches.    I  recollect 
having  attempted  to  look  over  the  push  table  about 
the  time  I  was  working  there.     To  get  a  look  from 
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the  loading-table  over  the  surface  of  the  push- 
table  I  would  have  to  raise  upon  my  toes,  and  then 
I  could  just  scan  along  with  my  eyes,  so  I  could  see 
anything  coming  in  between,  I  could  see  it.  My 
height  was  about  5  feet  seven  about  that  time,  and 
I  had  to  raise  myself  up  on  my  toes  to  look  over  this 
push-table.  The  loading  platform  was  ten  feet 
wide.  After  changing  the  mill  it  was  7  feet,  being 
it  was  taken  3  feet  off  there.  It  was  no  longer  used 
as  a  loading-table.  [102]  The  platform  is  just 
there,  and  there  is  one  man  works  around  there. 
He  attends  to  keeping  the  two  tables  clear,  the  push- 
table  and  the  skids  and  the  trimming-table,  the 
carrying-table.  That  was  a  part  of  the  work  that 
the  men  had  to  do  before  the  changes  were  made, 
and  now  they  have  one  man  a-purpose  for  that. 
The  lumber  is  loaded  off  elsewhere,  on  the  extension 
of  the  carrying-table.  They  were  at  work  at  the 
extension  during  the  last  week  I  was  there.  This 
machinery  had  been  in  approximately  two  weeks 
before  the  date  of  this  accident.  I  had  been  about 
there  before  that  time.  The  only  thing  that  I  know 
of  that  is  of  any  importance  which  was  put  in  just 
prior  to  those  two  weeks  is  the  push-table  and  the 
carrying-table.  Before  that  time  I  knew  something 
about  the  operation  of  this  mill.  The  trimmer  de- 
livered lumber  over  the  wall  of  the  mill  down,  before 
they  had  the  push-table  and  this  carrying-table.  I 
helped  to  operate  there.  I  had  been  working  with 
it  in  that  shape  some  time  during  the  two  weeks 
before  that.    I  worked,  I  don't  know  exactly  how 
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long.  During  that  time  when  there  was  no  push- 
table  or  carrying-table  the  lumber  was  delivered 
by  skids  running  clear  down  to  what  we  term  now 
as  the  loading  platform.  The  loading-table  and 
those  skids  ran  away  down  to  the  loading-table, 
and  also  a  platform  out  this  way,  and  is  the  whole 
length  of  the  trimmer.  We  got  the  lumber  to  load 
it  off  the  platform.  Those  skids  came  down  at  about 
45  degrees,  I  couldn't  say  just  exactly  how  long 
they  were.  They  came  all  the  way  from  the  trim- 
mer down  to  this  carrying-table,  and  there  wasn't 
any  of  this  machinery  at  all.  I  had  been  working 
about  two  weeks,  and  the  machine  stood  idle  for 
about  a  week,  and  during  that  time  this  machinerj^  was 
put  in,  this  new  machinery.  I  don't  [103]  know 
for  what  purpose  the  two  joists  or  beams  between 
the  push-table  and  the  carrying-table  are  thero,  but 
it  was  covered  with  boards,  making  a  little  platform 
in  between  there.  There  was  a  platform  there. 
The  height  from  the  loading-table  up  to  that  little 
platform  as  shown  on  my  plat  was  2  feet  4  inches. 
This  does  not  show  the  planks  across,  but  there  were 
boards.  That  was  an  actual  platform,  and  the 
height  was  2  feet  4  inches  from  the  loading-table. 
From  that  little  platform  or  step  up  to  the  carrying- 
table  was  one  foot  three  inches.  The  top  of  the 
push-table  above  the  carrier-table  was  two  feet. 
The  lumber  kept  coming  down  against  the  guard-rail 
and  bending  it  and  shoving  it  out  and  chewing  it 
up.    It   showed   gouges  in  places.    Jams   and   the 
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force  of  the  lumber  coming  down  would  occasion 

that. 

In  reference  to  how  such  a  jam  arose  as  occurred 
when  the  accident  occurred,  I  have  made  a  diagram 
here  from  the  board  coming  down. 

Mr.  WRIGHT : — May  I  ask  one  question  to  deter- 
mine whether  I  want  to  object? 
(By  Mr.  WRIGHT.) 

WITNESS.— I  couldn't  say  that  the  illustration 
made  here  is  an  illustration  of  the  board  that  was 
caught  on  the  push-table  at  the  time  of  the  accident, 
but  it  was  the  position  the  board  was  in.  It  is  not 
so  much  an  imaginary  board,  the  board  was  in  ex- 
actly that  condition  at  that  time.  I  couldn't  say 
whether  this  represents  it  in  its  length.  It  repre- 
sents it  in  position.  It  don't  represent  the  distance 
that  it  extended  on  any  of  those  skids.  It  is  repre- 
sented as  being  under  the  skids,  that  the  board  was 
caught  under  when  I  got  up  on  the  push-table  on 
the  30th  of  July,  1907.  The  illustration  represents 
it  as  over  the  roller  on  the  push-table  that  the  [104] 
board  was  over  when  I  got  on  the  push-table  on  the 
30th  of  July,  1907. 
By  Mr.  WRIGHT.— No  objection. 
(By  Mr.  HAINES.) 

Q.  The  comer  of  the  board  next  to  the  guard-rail 
on  the  east  you  have  represented — I  will  ask  you 
to  put  letters  upon  this  plat  showing  where  the  cor- 
ner of  the  board  impinged  against  the  east  guard- 
rail of  the  push-table,  and  you  may  use  the  letter 
V  for  that.    Where  the  board  went  under  the  skids, 
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I  wish  you  would  mark  it  by  the  letter  W,  just  in 
between  the  skids  you  can   mark    it.     The    upper 
part  of  this  sheet  is  a  representation  of  the  premises 
there,  looking  that  way  ? 

A.  Looking  downwards;  it  is  a  vertical  cross-sec- 
tion. That  is,  you  look  down  from  above.  The 
diagram  below  there  represents  a  cross-section  look- 
ing from  the  east  side.  This  is  a  vertical  cross-sec- 
tion, and  the  other  is  a  horizontal  or  plane  cross- 
section. 

The  diagram  referred  to  was  thereupon  offered 
in  evidence  and  marked  Plaintiff's  Exhibit  No.  1,  a 
copy  of  which  said  diagram  is  hereto  attached  marked 
Exhibit  I,  and  made  a  part  of  this  Bill  of  Exceptions. 

It  appearing  that  on  November  29,  1900,  the  de- 
fendant had  taken  the  deposition  of  plaintiff  herein 
and  same  had  been  read  over,  corrected  and  signed 
by  said  witness,  as  required  by  law,  the  plaintiff 
offered  said  deposition  in  evidence  as  part  of  the 
testimony  of  plaintiff,  which  said  deposition  was  re- 
ceived in  evidence  as  part  of  plaintiff's  evidence 
and  was  as  follows : 

[Deposition  of  H.  C.  McCann,  for  Plaintiff.] 

Direct  Examination. 
(By  Mr.  STERRY.) 

I  am  the  plaintiff  in  this  action  and  understand 
[105]  that  you  are  taking  my  testimony,  my  depo- 
sition; know  that  you  are  taking  my  evidence  in 
my  case  and  that  it  may  be  used  either  for  or  against 
me. 
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I  was  nineteen  last  April,  and  my  age  at  the  time 
of  this  accident  was  seventeen  or  eighteen — I  just 
passed  one  of  the  two;  just  passed  seventeen.  I  had 
been  working  for  the  Benson  Lumber  Company  ap- 
proximately a  month  before  this  happened.  I  was 
employed  as  a  laborer.  I  was  in  their  employ  at 
the  time  I  got  hurt.  I  was  handling  the  lumber 
after  it  came  from  the  mill.  I  had  been  doing  the 
same  kind  of  work  for  about  two  weeks. 

Q.  Now,  I  will  show  you  a  photograph.  (Handing 
witness  a  photograph,  later  attached  to  the  deposi- 
tion as  Defendant's  Ex.  I,  a  copy  of  which  photo- 
graph is  made  a  part  of  this  Bill  of  Exceptions  as 
Exhibit  II.)  Is  that  about  a  correct  picture  of  the 
carrying-table  and  push-table? 

A.  Yes,  sir.  What  you  have  marked  *'A"  is  the 
push-table,  and  that  which  you  have  marked  B  is 
the  carrying-table,  and  this  little  thing  that  looks 
blurred  in  the  picture  which  is  marked  C  is  the  roller 
I  got  my  foot  in.  These  things  marked  D  showing 
the  machinery,  are  all  rollers;  they  are  part  of  the 
machinery  that  brought  the  lumber  over  and 
dropped  it  on  the  skids,  and  they  fell  from  there  on 
to  the  push  and  carrying  tables.  This  platform  that 
is  marked  F,  that  is  where  I  stood  ordinarily.  Now, 
A  is  the  push-table;  B  the  carrying-table,  D  the 
machinery  that  carries  it  on  to  the  skids,  and  F 
the  table  where  I  ordinarily  stood.  I  do  not  know 
exactly  how  far  it  is  from  the  platform  where  I 
stood  to  the  top  of  the  push-table.  It  is  approxi- 
mately about  five  and  one-half  feet.    As  near  as 
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I  can  remember  it  is  about  five  and  a  half  feet  from 
[106]  F,  where  I  stood,  to  the  top  of  A,  the  push- 
table;  that  is  my  best  judgment.  Looking  at  A,  I 
said  that  was  the  push-table;  I  meant  the  whole 
thing,  not  just  the  little  piece.  The  short  lumber 
comes  over  this  mechanical  device  marked  D  and 
strikes  on  B  and  is  carried  forward,  and  some  of 
it  strikes  on  the  push-table.  Through  the  push- 
table  there  are  little  bars  of  steel  running  that  keep 
revolving  and  shoving  the  lumber  towards  the  car- 
rying-table, so  that  the  lumber  was  carried  from 
the  push-table  forward  to  the  carrying-table.  The 
lumber  is  carried  forward  on  the  push-table  by  lit- 
tle points  of  steel  running  through  it,  that  carry  it 
on.  As  you  look  at  the  picture  the  lumber  is  car- 
ried to  the  right  and  is  carried  forward  on  the  car- 
rying-table and  on  the  push-table  it  is  carried  to- 
wards you.  Ordinarily  I  stood  on  F.  I  did  not 
have  a  picaroon;  I  did  not  have  anything  to  move  the 
lumber  with. 

Q.  Never  had  any?        A.  Yes,  sir. 

Q.  I  am  not  talking  about  the  morning  of  the  ac- 
cident; ordinarily  didn't  you  have  something  to 
move  the  lumber  with? 

A.  Yes,  sir.  I  had  a  picaroon;  that  is  an  instru- 
ment with  a  wooden  handle  about  three  feet  long 
and  a  steel  pick  on  the  end.  I  had  one,  then  I  got 
another  with  a  longer  handle.  I  didn't  have  this 
the  day  of  the  accident.  Before  the  accident,  I 
would  stand  on  F,  and  if  the  lumber  got  caught  I 
would  at  times  reach  over  with  this  picaroon  and 
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start  it;  and  before  the  accident  I  would  get  up  on 
the  push-table  quite  frequently;  it  was  a  general 
occurrence,  more  than  once  [107]  a  day,  some- 
times quite  frequently  during  the  day,  nearly  every 
day  two  or  three  times  and  sometimes  many  times 
a  day.  I  got  up  there  for  the  purpose  of  dislodging 
the  lumber.  I  had  never  been  hurt  before  this  acci- 
dent, and  that  time  I  got  my  foot  caught  when  I 
got  up  on  the  push-table  and  part  of  it  was  taken 
off.  I  did  not  receive  any  other  serious  injuries 
outside  of  my  foot;  it  was  just  my  foot  that  got 
caught. 

I  do  not  know  how  it  happened  that  I  did  not 
have  a  picaroon;  the  accident  happened  in  the  after- 
noon and  after  I  returned  from  lunch  my  picaroon 
was  gone;  I  do  not  know  who  had  taken  it  and  I 
didn't  have  time  to  inquire  of  anybody;  I  didn't  ask 
anybody  for  it;  it  was  about  an  hour  and  a  half  after 
that  when  I  got  hurt.  There  were  persons  working 
near  me,  a  man  by  the  name  of  Smith,  I  believe, 
and  a  man  by  the  name  of  CofQn,  and  a  Greek, 
George  Kaludis;  these  men  were  right  around  me. 
I  could  not  say  whether  any  of  them  saw  me  get 
hurt. 

At  the  time  of  the  accident  I  got  up  on  this  push- 
table  to  get  out  a  board  that  was  lodged  up  in  there; 
I  believe  it  was  an  inch  piece  about  ten  feet  long 
and  eight  inches  wide;  it  got  lodged  under  the  first 
pair  of  skids  and  across  here  on  this  push-table;  it 
was  just  one  board,  and  if  that  had  stayed  there, 
there  would  have  been  a  jam;  the  boys  would  shoot 


112  Benson  Lumber  Company 

(Deposition  of  H.  C.  McCann.) 

down  the  lumber  so  fast  there  would  be  a  jam  up 

there. 

Q.  Before  this  day  of  the  accident,  how  did  you 
get  up  on  this  push-table,  when  you  started  up  be- 
fore this  time? 

A.  Well,  I  just  stepped  on  to  here,  and  then  here, 
and     [108]     then  over.    Indicates  on  picture. 

Q.  You  see  if  you  say  here  and  here,  that  wouldn't 
mean  anything  to  anybody.  You  stepped  from  F 
on  to  B? 

A.  No,  sir;  there  is  a  small  part  right  in  there 
(showing)  that  don't  show. 

Q.  There  is  a  small  table  in  between  this  A  and 
B  that  doesn't  show?        A.  Yes,  sir. 

Q.  You  would  step  on  to  there?        A.  Yes,  sir. 

Q.  And  from  there  to  B?        A.  Yes,  sir. 

Q.  And  from  B  to  A,  the  push-table? 

A.  Yes,  sir.  That  is  more  of  a  step  than  a  table, 
which  does  not  show  on  this  picture.  I  stepped 
from  Platform  P  on  to  this  small  table  or  step;  then 
on  to  B,  the  carrying-table,  and  from  there  to  A, 
the  push-table.  I  would  step  right  up  over  that 
revolving  roller.  I  could  step  over  it  quickly  with- 
out getting  hurt.  This  C  that  I  describe  as  that 
revolving  roller,  that  is  termed  a  dog-roller;  the 
roller  is  about  an  inch  above  the  push-table.  You 
cannot  step  over  it  easily;  it's  a  fairly  long  step. 
You  cannot  necessarily  step  over  it  easily  after  you 
get  used  to  it.  I  had  to  step  from  B.  I  did  that 
several  times  every  day,  and  sometimes  a  great 
many  times  a  day.     At  times  when    there    was  a 
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truck  there  with  lumber  piled  just  right  could  get 
up  from  F  on  to  the  push-table  and  not  go  over  the 
dog-roller,  but  if  the  lumber  was  either  [109]  too 
high  or  too  low  it  wouldn't  be  any  good;  if  there 
happened  to  be  a  truck  there,  by  standing  on  F  I 
could  climb  on  to  the  table.  If  you  go  up  by  the  dog 
roller  there  is  danger  of  getting  hit  by  lumber.  If 
there  wasn't  any  lumber  there,  there  wasn't  any 
danger.  If  you  are  once  on  there,  there  isn't  any- 
thing to  hit  you  except  the  lumber  coming  over. 
When  high  enough  on  the  table,  by  looking  you  can 
see  the  lumber  coming,  but  you  couldn't  from  F, 
when  standing  on  F,  until  it  reached  D;  that  is  a 
mechanical  device  that  throws  it  over. 

Q.  What  do  you  call  thaf?  (Indicating  on  pic- 
ture.) 

A.  I  would  call  that  the  trimmer.  When  stand- 
ing on  F  you  could  not  see  it  reach  this  part  of  the 
trimmer  until  it  came  over  the  trimmer,  but  when 
you  get  on  A  you  can  see  if  the  lumber  is  coming 
or  not,  from  B  you  can't  see  it,  but  you  can  see  it 
from  the  top  of  the  push-table. 

If  I  had  had  my  picaroon  I  would  not  have 
reached  around  and  got  this  piece  of  lumber  loose; 
I  do  not  think  I  would  have  pried  it.  There  was  a 
truck  there,  but  I  do  not  remember,  but  think  there 
was  some  lumber  on  it.  I  do  not  know  whether 
there  was  enough  on  it;  I  would  not  undertake  to 
say.  I  could  see  trucks  of  lumber  standing  all 
around.  I  thought  the  truck  was  too  low,  or  too 
liigh,  I   don't  remember  which,  to   go   up   on.    I 
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have  gone  up  on  trucks  of  lumber,  but  I  generally 
went  over  the  way  I  went  that  day.    I  was  in  the 
act  of  stepping  over  and  the  next  thing  I  knew  my 
foot   was   caught.     There  was  a  little  board  down 
by  the  side  there,  my  foot  was  caught  between  the 
edge  of  the  board  and  the  roller.     [110]     I  could 
not  say  what  the  board  was  there  for.     I  had  seen 
it  there  very  often.     Of  course,  when  I  stepped  over 
I  knew  the  roller  was  there.     I  do  not  know  how 
it  was  that  I  happened  to  get  my  foot  caught  that 
time;  it  was  done  so  quick — just  like  a  flash.     My 
intention  was  to  get  that  board  out  because  there  was 
other  lumber  coming,  and  the  next  thing  I  knew 
my  foot  was  caught,  even  before  I  had  any  pain  at 
all.    I  intended  to  make  the  step  the  same  as  I  had 
usually  made  and  clear  it,  and  suddenly  I  felt  my 
foot  was  caught,  and  the  next  instant  it  was  being 
crushed.     Most  of  it  was  taken  off  with  the  machine; 
the  remainder  was  taken  off  by  the  doctor.    I  cried 
out,  and  my  fellow-employees  came  right  away. 

I  did  not  know  what  had  become  of  my  picaroon^ 
I  couldn't  say  whether  anybody  had  swiped  it.  I 
had  never  been  told  about  getting  on  this  push-table. 
No  one  had  ever  said  anything  to  me  about  it;  I 
had  orders  to  get  the  lumber  out  and  had  orders  to 
keep  it  clear.  I  had  one  order,  that  was  to  get  up 
and  get  that  board  out.  Mr.  Keltic,  the  foreman, 
he  came  and  gave  me  that  order;  that  was  before 
that  accident.  That  was  the  only  order  I  ever 
had  about  it.  Mr.  Keltic  was  our  foreman.  I  never 
spoke  to  him  or  ask  him  if  there  was  any  way  of 
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getting  up  except  over  this  dog-roller.  I  never 
made  any  complaint  to  anybody  about  it.  I  had  no 
idea  that  I  was  going  to  get  hurt  the  day  of  the 
accident  when  I  considered  going  up  over  that  dog- 
roller.  I  had  done  it  probably  a  hundred  times  and 
had  no  idea  that  there  was  any  danger  to  me  of  an 
accident,  until  my  foot  got  caught.     [Ill] 

When  I  say  the  board  was  caught  in  the  first  pair 
of  skids,  I  mean  the  first  pair  counting  from  the 
farthest  end  from  the  carrying-table,  this  pair  of 
skids  marked  GG.  A  larger  part  of  the  board  was 
resting  on  the  push-table.  It  was  lying  flat.  When 
I  saw  it  get  in  that  position  I  was  on  the  platform 
marked  F,  and  when  I  saw  it  I  went  right  over  to 
B';  I  didn't  wait  at  all. 

I  was  getting  two  dollars  and  a  half  a  day  at  that 
time.  I  have  been  working  since  I  left  there;  am 
now  working  for  an  automobile  company ;  have  been 
making  a  dollar  and  a  quarter  and  a  dollar  and  a 
half  a  day;  I  have  been  working  for  this  company 
about  six  months.  I  would  not  be  able  to  go  back  to 
do  that  same  kind  of  work,  if  I  had  it  to  do,  as  I 
wouldn't  be  able  to  be  on  my  feet  so  long,  doing  any 
such  heavy  work.  I  can  hardly  tell  if  my  foot  is 
getting  better;  it  seems  to  get  better  and  then  it 
bothers  me.  I  do  not  use  crutches.  I  have  used 
them;  that  was  when  I  first  got  up,  but  haven't  used 
them  since  have  been  out  and  around  working.  I 
was  a  very  strong,  active  fellow  before  I  was  hurt ; 
I  could  lift  lumber  and  do  any  kind  of  rough  work. 
I  did  lift  lumber.     I  do  not  believe  that  I  am  quite 
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as  strong  and  active  now;  I  would  not  be  able  to  do 
the  work  I  done  before  in  the  condition  I  am  now.  At 
that  time  I  could  handle  long  pieces  of  lumber  by  my- 
self and  when  I  handled  these  I  loaded  them  on  trucks 
and  did  the  work  that  other  men  did.  I  could  have 
unloaded  them  by  myself  too.  [112]  When  un- 
loaded we  usually  called  a  man  to  help  us,  would  not  go 
to  them  when  needed  physical  assistance  as  they  would 
always  be  there;  we  all  helped  each  other  as  people 
working  side  by  side  usually  do.  This  man  Coffin 
and  this  Greek,  we  were  all  in  one  gang.  I  was  not 
over  them  in  any  way,  we  were  all  under  Mr.  Kelty. 

Mr.  STERRY. — I  ask  here  to  attach  this  picture 
to  the  deposition  and  make  it  part  of  the  original 
record  and  marked  it  "Defendant's  Exhibit  I." 

The  picture  referred  to  was  thereto  attached  and 
marked  "Defendant's  Exhibit  I." 

Cross-examination. 
(By  Mr.  HAINES.) 

This  accident  occurred  on  July  30th,  1907;  m^ 
birthday  is  April  15th ;  I  was  born  in  1890. 

In  the  manufacture  of  lumber  and  running  this 
mill,  the  log  was  put  on  to  the  carriage ;  it  was  drawn 
up  from  the  water  and  put  on  the  carriage  and  there 
taken  and  drawn  back  and  forth,  each  time  going 
forward  it  would  saw  off  a  board  and  the  boards 
would  drop  on  to  the  roller-table,  then  it  was  carried 
over  down  to  the  edger  sideways  through  the  edger 
and  drop  onto  a  carrying-table,  then  it  was  carried 
from  there  to  the  trimmer  and  down  to  the  push- 
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table.     From  the  carrying-table  it  went  to  the  trim- 
mer, then  through  the  trimmer  it  dropped  down  on 
these  skids  and  from  there  onto  the  push-table.    Up 
to  that  time  the  process  occurred  outside  of  the  mill 
and  from  there  on  the  short  lumber  dropped  down 
on  to  the  carrying-table;  on  the  push-table  outside 
of  the  mill  it  was  carried  endways  and  then  dropped 
[113]     down  to  the  carrying-table;  this  was  a  con- 
tinuous process  from  the  time  the  log  was  drawn 
from  the  water  on  to  the  carrier  for  the  saw  until 
it  reached  the  carrying-table  to  be  loaded.    As  to 
the  character  of  the  work  as  to  being  strenuous  and 
requiring  hurry  and  attention  and  as  to  noise  and 
confusion,  you  could  not  hear  a  man  talking  right 
alongside  of  you  unless  he  hollered ;  as  to  the  hurrying 
part,  the  machine  was  continually  running  lumber, 
it  was  coming  right  along,  so  in  order  to  keep  up  with 
the  machinery  you  had  to  hurry.     When  a  jam  oc- 
curred there  was  an  arrangement  for  stopping  the 
mill  in  some  parts  of  the  inside,  or  from  the  engine 
direct,  the  engine  that  propelled  all  the  machinery  of 
the  mill;  in  general,  the  power  was  all  furnished 
from  one  engine  in  running  all  these  different  por- 
tions of  the  mill. 

These  jams  that  occurred  required  loosening  up 
after  they  left  the  mill  and  were  caused  by  different 
pieces  of  lumber  coming  down,  either  coming  down 
not  straight  as  they  should,  or  short  pieces  falling 
down  would  be  between  the  rollers  or  between  the 
carriers  and  when  the  next  piece  would  come  it  would 
fall  on  top  of  them  and  that  would  hold  it  off  the 
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carriers  or  rollers.  Quite  frequently  a  piece  would 
come  down  crooked  and  would  drop  into  this  pit, 
right  below  the  skids,  stand  up  endwise,  that  one  thing 
sticking  up  there  would  catch  the  other  lumber  coming 
down  and  hold  them  up  on  the  skids  or  turn  them 
more  endwise  and  then  there  would  be  a  jam  in  there ; 
that  state  of  things  would  happen  quite  frequently 
during  the  day  when  the  mill  was  running.  I  could 
not  give  any  number  of  times  that  it  would  happen 
during  the  day  but  you  had  to  keep  continually 
watching  [114]  out  for  them,  they  were  getting  in 
the  way  frequently.  The  trimmer  was  just  inside 
the  mill  and  from  the  trimmer  it  was  carried  outside 
of  the  mill  on  to  these  skids.  At  times  the  stream 
of  lumber  coming  over  from  the  trimmer  on  to  these 
skids  was  every  portion  of  a  second  at  other  times  it 
was  slower.  It  was  according  to  how  the  lumber 
come  from  the  trimmer,  he  would  cut  it  as  fast  as  he 
could,  and  it  would  take  little  time  to  send  it  through, 
then  it  would  start  running  stuff,  and  you  just  had 
to  keep  up.  The  lumber  came  over  on  to  these  skids 
as  fast  as  it  was  sawed  all  the  time  from  morning 
until  noon,  and  from  time  work  commenced  after 
dinner  until  night,  with  the  exception  of  changing  the 
saw  which  would  take  a  slight  time  about  the  middle 
of  the  morning  or  the  middle  of  the  afternoon,  and  at 
other  times  the  process  was  one  continuous  run  of 
lumber  from  the  saws  down  to  the  carrying-table. 
There  were  three  men  working  with  me  to  take  care 
of  the  lumber  as  it  came  from  the  mill,  we  were  work- 
ing in  pairs  handling  the  lumber.     It  really  required 
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two  men  to  work  together,  and  there  were  two  pairs 
of  us  handling  all  this  lumber  that  came  from  the 
mill,  and  part  of  bur  work  was  to  load  it  upon  the 
trucks  down  here  on  the  platform.  It  was  the  duty 
and  work  of  any  one  of  the  men  that  was  nearest  to 
it  to  release  any  jams  that  might  occur  either  on  the 
skids  or  push-table.  There  were  no  other  men  em- 
ployed other  than  we  four,  to  do  that,  there  were 
four  that  were  working  there  together,  and  no  one 
else  was  employed  to  do  that  work  but  we  four  men. 
I  was  the  most  active  of  the  gang  in  which  I  was 
working.  I  was  then  about  seventeen  years,  three 
months  and  a  half  old.  [115]  I  was  very  well 
grown  and  strong  for  my  age.  The  other  men  went 
up  there  at  times,  but  I  did  the  most  of  it. 

Mr.  Kelty  was  yard  foreman.  I  have  forgotten 
whether  I  went  to  Tim  Kelty  direct  or  to  Mr.  Even- 
son.  I  went  to  the  office  and  got  employed.  From 
Mr.  Evenson  first ;  that  was  about  five  weeks  before 
the  accident,  but  there  was  an  interruption  in  the 
work  during  that  time,  they  were  putting  in  new 
machinery,  it  took  about  a  week.  When  I  resumed 
work  I  believe  I  was  employed  by  Mr.  Kelty,  he  hired 
me  to  go  on  when  work  was  resumed  and  I  continued 
to  work  on  then  until  I  was  hurt. 

Q.  You  said  something  in  your  direct  examination 
about  Kelty  ordering  you  to  do  something  with  re- 
spect to  releasing  a  jam  of  lumber;  state  just  what 
was  said,  and  when  it  was,  how  it  came  about. 

A.  As  to  when  it  was — ^when  I  first  started  to  work 
on  the  table,  sometime  around  the  first  few  days. 
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Q.  On  what  table? 

A.  On  the  carrying-table  and  push-table,  and  my 
attention  was  in  a  different  direction  from  what  the 
tables  were,  and  he  come  up  right  close  to  me,  and  he 
says,  *'Get  up  and  get  that  out." 

I  looked  around,  and  there  were  several  pieces  of 
lumber  on  both  tables,  and  he  come  down  to  where 
I  was  standing  alongside  the  carrying-table  with  my 
back  partly  towards  the  push-table,  and  asked  me  to 
get  them  out.  I  was  alongside  the  carrying-table  on 
the  platform,  that's  where  I  stood  to  take  hold  of 
the  lumber  and  put  it  on  the  trucks.  I  had  my  back 
towards  the  carrying-table  and  the  push-table. 
[116]  There  was  a  jam  right  here  on  both  tables, 
and  when  such  a  jam  occurred,  if  it  wasn't  loosened 
up  the  lumber  would  keep  on  falling  up  there,  and 
eventually  it  would  cause  about  three  or  four  times 
more  work,  or  else  the  entire  mill  had  to  be  stopped 
in  order  to  get  it  out.  Mr.  Kelty  told  me  to  get  up 
and  get  that  out.  I  went  up  on  the  carrying-table 
and  got  that  out,  and  then  got  up  on  the  push-table 
and  got  that  clear  as  quick  as  I  could.  I  stepped 
over  this  roller.  I  do  not  remember  how  that  jam 
occurred  on  the  push-table  at  that  time.  I  had  a 
picaroon  to  use  at  that  time,  the  one  that  was  furn- 
ished by  the  company  was  about  three  and  a  half  or 
four  feet  long,  the  handle  to  it.  I  furnished  myself 
with  another  one  about  five  feet  long,  I  believe.  I 
got  a  longer  one  in  order  to  reach  the  lumber  from 
the  platform  to  save  me  getting  up.  When  a  board 
got  stuck  between  a  pair  of  these  skids,  with  one 
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end  down  underneath  and  the  other  sticking  out,  it 
could  not  be  loosened  with  a  picaroon  by  standing 
on  the  platform  F,  it  was  not  possible  to  do  it.  If 
a  board  should  become  lodged  in  that  way,  with  one 
end  sticking  under  the  skids  and  the  other  sticking 
out,  you  could  not  loosen  it  up  and  get  it  out  with  a 
picaroon  by  standing  on  platform  B.  When  a  board 
was  stuck  in  that  way  between  the  skids  pulling  down 
on  the  board  would  do  no  good,  you  had  to  get  up 
and  lift  it  up  so  as  to  get  it  out. 

On  this  occasion,  when  I  got  hurt,  the  board  stuck 
between  two  skids,  marked  G,  being  the  first  pair 
farthest  from  the  spectator  looking  at  the  picture. 
It  wasn't  sticking  down,  it  was  up,  under  and  across 
this  push-table.  [117]  The  end  of  the  board  near- 
est the  mill  was  in  under  this  pair  of  skids;  it  was 
under  the  further  one,  although  the  end  extended 
clear  across  and  under  the  nearer  one  too;  that  is, 
it  comes  from  here  right  across  under  there,  and 
stuck  out  here,  the  end  of  the  board,  a  little  ways 
there.  As  accurately  as  I  can  tell  how  that  board 
was  stuck  in  between  those  two  skids  and  where  the 
end  nearest  the  mill  was,  the  one  end  was  over  here 
laying  flat  against  the  table  and  one  end  lodged 
against  the  right  side  of  the  table  under  there,  and 
under  across  under  that  further  skid  and  across. 

Mr.  S'TERRY. — You  mean  that  the  board  instead 
of  lying  straight,  it  was  lying  diagonally  across  the 
table  on  a  slant,  so  you  could  not  stand  on  this  table 
and  pull  it  out  f 

No,  sir,  the  rollers  were  binding  it  up  underneath. 
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I  mean  the  rollers  on  the  push-table,  the  rollers  were 
working  against  this  board,  or  some  other  board  and 
binding  it  in  there  tight.  It  could  not  possibly  have 
been  removed  by  a  picaroon  from  table  B  or  plat- 
form F.  When  a  jam  of  that  sort  happened  we 
uniformly  did  as  I  did  that  time,  got  up  and  got  it 
out — on  top  of  the  table.  Either  I,  or  one  of  the 
three  other  men  working  with  me  did  that. 

Mr.  Evenson  was  general  manager  of  this  mill,  and 
he  was  about  the  mill  seeing  this  work  go  on  where 
we  were  working.  Mr.  Evenson  saw  us  get  up  there 
many  times.  He  was  about  the  mill  constantly.  He 
never  cautioned  me  about  this  dog-roller  or  explained 
to  me  anything  about  the  danger  of  the  work  there. 
Mr.  Kelty  never  gave  me  any  such  caution ;  he  knew 
the  men  were  doing  this  work  in  that  way.  At  the 
time  Mr.  Kelty  told  me  to  get  up  and  release  the 
jam,  sometime  before  this  accident,  I  got  up  on  the 
carrier-table — being  at  the  first  place,  I  cleared  out 
what  there  was  there,  and  I  got  [118]  up  on  the 
push-table,  the  same  way  I  did  when  I  got  hurt. 
Mr.  Kelty  saw  me  go  up  there. 

Q.  Did  he  tell  you  what  the  nature  of  this  work 
was,  as  to  keeping  you  on  the  jump? 

A.  Well,  we  had  to  keep  it  cleared  out  as  fast  as 
the  lumber  came,  else  the  mill  would  get  ahead  of  us. 

It  was  constantly  heavy  work ;  had  to  keep  on  the 
move  from  morning  till  night  unless  the  mill  hap- 
pened to  stop,  when  they  were  changing  the  saws, 
or  something  like  that,  then  we  would  get  a  little 
rest.    It  was  the  hardest  work  I  ever  did,  and  the 
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other  men  thought  it  was  extra  hard  work  for  them 
to  keep  agoing;  it  was  continually  handling  small 
and  large  lumber ;  smaller  lumber  would  come  faster 
than  the  large,  so  it  was  about  all  we  could  do  to 
keep  up  with  things,  keep  the  lumber  clear,  and  the 
tables  in  such  a  way  that  they  would  receive  more 
lumber  without  being  jammed  up. 

Before  Mr.  Kelty  gave  me  orders  to  clear  out  lum- 
ber, I  had  been  in  the  habit  of  going  up  there  very 
little.  When  he  gave  me  that  order  I  got  up  there 
and  used  my  hands.  We  had  a  picaroon  there.  I 
never  just  had  it  in  my  hands;  I  did  not  take  the 
picaroon  to  loosen  up,  I  did  it  with  my  hands. 
After  this  direction  from  Mr.  Kelty,  whenever  a  jam 
occurred  that  could  not  be  readily  released  with  the 
picaroon,  either  I  or  some  of  the  other  men  got 
up  there  and  cleared  it  out.  Mr.  Kelty  was  around 
there  several  times  a  day,  knowing  what  work  was 
going  on,  overseeing  it. 

The  general  nature  of  the  injury  which  I  suff- 
ered was — I  lose  the  forepart  of  my  foot,  just  the 
ankle  and  heel  is  left,  I  was  in  the  hospital  five  weeks 
and  four  days,  I  believe.     [119] 

There  was  a  truck  alongside  the  push-table  at  the 
time  this  accident  occurred;  it  was  standing  along- 
side the  push-table;  I  was  standing  alongside  the 
carrying-table. 

Q.  Which  direction  was  the  truck  from  you  ? 

A.  Well,  it  was  (showing  by  the  picture)  away 
from  me  there. 

It  was  down  on  the  same  platform  I  was  standing 
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on ;  there  was  no  team  hitched  to  it,  just  a  small  two- 
wheeled  truck;  these  were  not  trucl^s  worked  hj 
horses,  simply  push-trucks.  When  lumber  was 
loaded  upon  them  we  would  put  one  end  on  a  little 
horse  we  had  there  and  aim  to  balance  the  truck  as 
near  as  we  could.  The  reason  why  I  didn't  try  to 
get  up  on  the  truck,  it  was  either  too  high  or  too 
low,  I  recollect  it  being  one  of  the  two ;  if  I  remem- 
ber just  exactly  right,  it  was  piled  up  exceptionally 
high  with  pieces  that  would  have  fallen  off  if  I  tried 
to  get  up  on  the  side  and  climb  up  the  side.  The 
most  convenient  way  was  to  get  up  on  table  B. 

After  I  got  out  of  the  hospital  I  was  disabled  about 
six  months  before  I  was  able  to  do  anything  to  be 
considered.  I  next  worked  at  running  an  elevator. 
After  I  got  out  of  the  hospital  and  commenced  work- 
ing in  the  elevator  I  was  not  able  to  be  up  on  my 
feet  much.  I  could  sit  down  in  the  elevator  a  greater 
part  of  the  time.  I  believe  I  was  running  the  el- 
evator about  six  or  eight  months  after  that.  I  am 
not  able  to  do  manual  labor  which  requires  me  to  be 
on  my  feet.  I  am  now  engaged  in  soliciting  tourists 
for  an  automobile  company. 

No  one  in  authority  about  that  mill  ever  cautioned 
me  about  any  danger  in  getting  up  and  down  to  clear 
out  those  Imnber  jams.     [120] 

When  one  man  of  this  gang  of  four  was  up  on 
either  of  those  tables,  that  left  one  pair  broken  up, 
and  it  was  necessary  for  him  to  get  back  as  quick  as 
he  could  to  help  his  partner  load  lumber.  It  was 
absolutely  left  to  us  four  men  to  see  that  these  jams 
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were  cleared  up  when  they  had  them,  there  was  no 
other  person  or  laborer  provided  to  do  that,  no  other 
means  provided  than  the  labor  of  one  of  us  four  men. 

The  last  I  knew  of  Mr.  Coffin,  he  was  in  Ottawa, 
Minnesota.  I  could  not  say  where  this  Greek  is,  the 
last  I  saw  he  was  around  town  here,  and  I  couldn't 
say  where  Smith  is.     [121] 

Since  this  action  was  begun  I  got  an  artificial  foot, 
or  appliance  to  my  foot;  the  expense  for  that  was 
$65  and  my  expenses  of  travelling  up  and  staying 
in  Los  Angeles  until  I  got  the  limb,  having  it  tried 
on;  the  fare  and  lodging  where  I  stopped  would  be 
about  fifteen  dollars  in  all.  This  injury  has  affected 
my  health  in  a  way;  it  has  weakened  me;  I  can't 
exercise  as  much  as  I  did  before ;  it  has  injured  my 
system  in  that  way  to  a  general  extent ;  I  do  not  get 
as  much  exercise,  and  do  not  keep  in  as  good  health 
as  I  was  before;  my  nervous  system  is  very  much 
put  out,  my  nerves  are  not  in  condition  like  they  were 
before  in  any  way ;  at  times  much  more  unstrung. 

Redirect  Examination. 
(By  Mr.  STERRY.) 

I  couldn't  take  the  picaroon  and  force  the  plank 
around  in  a  straight  position  and  drag  it  out  on  to 
the  platform  because  it  was  caught  and  was  binding 
with  the  rollers.  You  can't  shove  it  with  a  picaroon ; 
you  can  only  pull  it  out.  The  people  could  not  have 
lieard  me  had  I  called  on  them  to  help  me.  When 
Mr.  Kelty  ordered  me  to  go  up  there  it  was  the  first 
few  days  I  was  working  on  this  new  machinery, 
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which  had  been  put  in  during  the  time  I  was  laid 

off,  this  here  push-table  and  carrying-table. 

Q.  Before  that  you  had  been  on  the  push-table 
very  little  ? 

A.  Before  that,  it  was  just  a  few  days  after  I  had 
this  lay  off. 

Q.  But  you,  whenever  there  had  been  a  jam,  you 
had  gone  up  there  and  gotten  it  off?     [122] 

A.  After  I  started  to  work  again  after  they  had 
this  new  machinery  in,  I  worked  mostly  from  the 
ground ;  with  a  picaroon  it  would  have  taken  longer 
to  do  it. 

I  had  been  up  there  before  once  or  twice,  and  I 
believe  I  went  the  same  way.  The  day  of  the  acci- 
dent the  conditions  were  the  same  as  when  Mr.  Kelty 
ordered  me  up  there ;  the  machinery  and  everything 
was  the  same  way;  there  wasn't  any  change  in  any 
of  the  machinery  after  they  put  in  this  push-table 
and  carrying-table ;  the  dog-roller  and  all  those  were 
just  the  same.  The  accident  happened  in  the  after- 
noon, about  two  o'clock,  I  believe.  I  couldn't  recall 
the  time  exactly. 

Q.  Of  course  you  knew  it  would  be  easy  to  get 
your  foot  hurt  if  you  got  your  foot  caught  in  the 
roller  ?        A.I  never  gave  any  thought  to  it. 

Q.  You  would  have  if  you  had  stopped  and  looked 
at  it?        A.  Not  necessarily. 

Q.  You  knew  it  was  revolving  ?        A.  Yes,  sir. 

Q.  You  didn't  mean  to  get  your  foot  in? 

A.  No,  sir.  But  as  to  knowing  it  would  be  danger- 
ous, I  never  gave  any  thought  to  that. 
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I  would  not  have  experimented  or  stuck  my  foot  in 
it  if  I  could  have  helped  it.  I  intended  to  step  over 
it  and  by  it.  I  would  not  have  gone  if  I  had  known 
I  would  get  my  foot  caught. 

If  this  jam  would  continue  for  fifteen  or  twenty 
minutes  it  would  delay  us  more ;  it  would  have  been 
impossible  to  clear  it  off  without  stopping  the  mill; 
they  stopped  the  trimmer,  and  it  had  to  be  stopped 
coming  down  there ;  you  can  stop  the  trimmer  with- 
out stopping  the  mill.  As  soon  as  they  stop  putting 
in  lumber,  we  can  work  right  along  then.  [123] 
I  had  seen  that  done  before  the  accident. 

Q.  You  didn't  call  out  to  anybody  to  help  you; 
you  started  right  ahead  to  fix  it? 

A.  But  he  can't  stop  the  lumber  after  he  gets  it 
onto  the  thing — 

Q.  (Interrupting.)  Well,  he  could  if  you  would 
call  out  to  him. 

I  refer  to  the  trimmer;  if  he  had  stopped  the 
trimmer  that  would  have  stopped  the  lumber  com- 
ing over.  The  lumber  was  coming  in  a  continual 
stream;  there  would  be  times  the  lumber  would 
come  very  fast,  one  piece  after  another,  and  then 
again  there  would  be  times  it  would  come  slower; 
you  couldn't  describe  it  because  it  was  irregular; 
it  wasn't  one  continuous  rush  of  lumber  like  a  water- 
fall, but  it  was  practically  continuous;  there  were 
three  other  men,  all  men  older  than  myself;  I  was 
the  most  active  of  all;  I  did  as  much  work  as  any 
of  them;  I  believe  I  was  practically  a  man  grown 
as    far   as   my  body  is  concerned.    I    was    strong 
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enough  to  do  the  work  that  these  other  men  were 

doing. 

I  have  never  thought  how  long  it  would  take  to 
load  a  truck,  one  of  those  hand-trucks,  so  the 
lumber  would  be  right  to  get  up  on.  I  have  loaded 
those  push-trucks  of  lumber.  If  you  had  the  lum- 
ber right  there,  just  simply  had  to  pile  it  on,  I  sup- 
pose I  could  load  a  truck  in  as  much  as  about  fif- 
teen or  twenty  minutes.  It  would  take  some  time 
to  unload  it,  it  depends  on  the  size  of  the  lumber. 
It  was  generally  more  convenient  to  go  up  over  this 
dog-roller  than  to  go  up  on  a  truck.  I  have  not  been 
in  the  mill  since  this  accident.  I  have  testified 
about  the  way  the  machinery  [124]  was  oper- 
ated; those  were  all  things  that  I  knew  myself;  I 
knew  myself  in  a  general  way  how  the  mill  was  run, 
and  knew  how  the  machinery  was  operated;  I  never 
had  any  experience  before  this.  When  I  went  to 
work  there,  I  studied  the  machinery  and  went  to 
the  man  in  charge  of  it  whenever  I  didn't  under- 
stand something  about  it,  so  that  I  understood  the 
general  operation  of  the  mill.  Before  the  accident 
I  had  a  number  of  minor  injuries  such  as  any  boy 
might  have;  I  had  a  nail  in  my  foot. 

Recross-examination. 
(By  Mr.  HAINES.) 

This  trimmer  was  inside  of  the  mill;  that  is,  right 
on  the  edge  of  the  mill  when  it  drops  off  the  trimmer 
outside  the  mill.  The  edge  of  the  trimmer  shown 
in  the  photograph  is  virtually  in  the  outside  wall 
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of  the  mill;  one  man  looked  after  the  trimmer  and 
he  is  inside  of  the  mill;  just  before  the  lumber 
comes  through  the  trimmer  it  goes  through  the  edger 
and  two  men  look  after  the  edger;  the  next  process 
is  the  carrying  of  the  logs  by  the  band-saw.  If  we 
men  on  the  outside  of  the  mill  saw  a  jam  occurring 
and  wanted  to  notify  the  trimmer,  we  would  have 
to  get  up  on  either  one  of  the  tables  and  signal  to 
him,  if  we  just  happened  to  catch  his  eye;  he  could 
not  hear  us  if  we  shouted;  they  would  do  it  by 
signals.  He  could  not  hear  us  on  account  of  the 
noise  of  the  machinery  and  the  running  of  the  mill. 
He  is  away  at  the  other  end  of  the  mill  from  the 
carrier  of  the  logs  and  the  band-saAv;  I  should  judge 
the  mill  is  about  one  hundred  and  fifty  feet  from 
the  band-saw,  and  he  would  be  that  far  away.  We 
could  not  see  the  trimmer  from  the  [125]  ground, 
from  platform  F.  We  could  see  him  from  the  car- 
rying-table, platform  B.  We  would  have  to  get  up 
there  to  call  his  attention  to  the  fact  of  the  jam  oc- 
curring. He  could  not  see  the  jam  occurring  on 
the  push-table  from  where  he  stood;  when  the  trim- 
mer stood  at  the  place  where  he  worked,  I  do  not 
believe  he  could  see  a  jam  occurring,  down  on  the 
push-table.  I  recollect  instances  where  the  jam 
got  so  bad  he  had  to  be  signaled  to  to  stop;  he  would 
keep  sending  the  lumber  down,  and  I  would  start 
to  signal  to  him.  I  would  throw  something  over  to 
him,  a  block,  to  draw  his  attention  and  have  him 
stop.  An  instance  of  when  I  did  that,  I  was  on  the 
ground,    busy    clearing  away  the  lumber  that  had 
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come  down  that  was  on  the  carry-table,  and  there 
was  a  jam  coming  on  both  tables,  and  I  called  his 
attention  to  it,  and  it  was  piling  up  in  such  condition 
that  we  could  not  get  the  lumber  out  safely  without 
having  the  trimmer  stopped,  so  I  got  up  on  the  carry- 
ing-table and  got  his  attention  and  had  him  stop, 
and  we  got  this  lumber  out  as  quick  as  we  could 
and  had  him  go  on  with  his  trimming.  We  could  not 
make  him  hear  by  shouting  on  account  of  the  noise 
in  the  mill. 

If  we  got  these  trucks  loaded  up  we  would  lead 
them  away;  the  men  that  was  loading  cars,  when 
they  run  out  of  work  they  would  go  out  with  them, 
so  the  work  was  divided  between  us  four  men  and 
the  men  who  were  loading  on  the  car. 

When  I  directed  the  attention  of  the  trimmer  upon 
these  occasions  where  a  jam  got  too  bad  to  be  re- 
leased and  they  stopped  the  delivery  of  lumber, 
the  mill  did  not  stop,  just  stopped  putting  lumber 
in  and  passing  it  over  on  the  push-table  [126]  un- 
til the  jam  was  released;  the  lumber  would  accumu- 
late on  him  at  that  time  and  crowd  up  on  him  and 
greatly  push  on  his  table,  and  if  he  stopped  for  a 
moment  delivering  lumber  over  on  the  push-table 
that  would  make  an  accumulation,  it  would  hurry 
the  process  when  he  commenced  again,  then  there 
was  a  rush. 

This  machinery  that  was  put  in  during  the  inter- 
val when  my  employment  stopped  and  before  Mr. 
Kelty  re-employed  me  was  the  push-table  and  the 
carrying-table;  they  had    not    been    there    before; 
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they  were  the  new  machinery.  They  had  been  there 
about  two  weeks  before  this  accident  occurred;  I 
had  worked  during  those  two  weeks,  and  it  was 
during  that  two  weeks  that  Mr.  Kelty  ordered  me 
to  get  up  and  clear  out  the  jam.  Both  the  push- 
table  and  the  carrying-table  had  been  put  in  dur- 
ing the  interval  I  was  not  employed  there,  and  had 
been  there  only  about  two  weeks. 

Redirect  Examination. 
(By  Mr.  8TERRY.) 

I  had  been  working  ever  since  they  had  been  put 
in  at  this  same  work. 

Recross-examination. 
(By  Mr.  HAINES.) 

There  had  been  no  accident  of  this  sort  occurred 
during  that  two  weeks  to  anyone.  There  had  been 
nothing  special  to  call  attention  to  the  dangerous 
character  of  those  appliances,  this  dog-roller. 

Redirect  Examination. 
(By  Mr.  8TERRY.) 

My  eyesight  and  hearing  was  perfectly  good. 
[127] 

The  picture  attached  to  and  referred  to  in  said 
deposition  and  marked  as  Defendant's  Exhibit  I  is 
hereto  attached  and  made  a  part  hereof  and  marked 
Exhibit  11.     [128] 
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TESTIMONY  OF  PLAINTIFF  CONTINUED. 

[Testimony  of  H.  C.  McCann,  in  His  Own  Behalf 
(Recalled — Cross-examination) .] 

H.  C.  McCANN,  recalled  for  cross-examination, 
by  Mr.  Wright,  testified  as  follows: 

In  the  last  two  weeks  I  made  the  drawing  which 
has  been  introduced  in  evidence,  and  marked  Plain- 
tiff's Exhibit  No.  1.  I  made  it  after  a  thorough 
examination  of  the  machinery  at  the  Benson  Lumber 
Company  Mill.  I  made  the  last  examination  within 
the  last  two  weeks.  I  said  I  had  been  studying  at 
a  correspondence  school  around  the  neighborhood  of 
six  years.  I  went  to  the  mill  about  two  weeks  ago 
for  the  purpose  of  making  measurements  from  things 
as  it  was  at  that  time,  and  made  a  drawing  as  it  was 
at  the  time  of  the  accident.  I  went  to  the  mill  two 
weeks  ago  to  enable  me  to  make  an  accurate  drawing 
of  the  machinery  as  it  was  on  the  S'Oth  day  of  July, 
1907;  not  necessarily  for  the  purpose  of  familiariz- 
ing myself  with  the  conditions  that  exist  there  at 
this  time,  but  I  wanted  to  have  everything  in  my 
mind  when  I  came  here  to  testify,  the  situation  of 
the  push-table,  the  relative  position  to  the  carrying 
or  receiving  table,  and  the  trimmer.  I  went  down 
there  for  the  purpose  of  refreshing  my  mind  about 
that,  and  to  enable  me  to  make  this  drawing.  The 
last  time  I  went  down  there  was  about  two  weeks 
ago.  I  have  been  there  previously.  This  accident 
was  six  years  ago  the  30th  of  this  last  July.  I  had 
been  down  there  several  times;  I  couldn't  say  the 
exact  number.    I  was  in  the  hospital,  I  think,  about 


vs.  H.  C.  McCann,  133 

(Testimony  of  H.  0.  McCann.) 
five  weeks  after  the  accident.    I  went  down  there 
some  time  after  the  accident.     I  have  been  down 
there  a  number  of  times  since  the  accident.    I  walked 
on  crutches  for  a  while.     I  believe  I  did  go  down  to 
the  mill  before   I  discarded   the  crutches.     I  don't 
remember  what  I  talked  over  with  the     [129]     em- 
ployees at  the  mill.     There  were  three  other  men  be- 
sides myself  at  work  at  the  time  of  the  accident,  on 
these  tables.     Their  names  were  Coffin,  Smith  and 
Colompy.     They  were  doing  the  same  labor  that  I 
was  performing.     I  don't  know  how  long  they  had 
been   employed  there,  or  whether  they  were   older 
employees  than  myself.     I  don't  know  whether  they 
were  at  work  at  the  Benson  Lumber  when  I  was 
employed,  or  not, — I  don't  remember.     I  don't  re- 
member whether  any  of  them  w^ere  employed  and 
came  to  work  after  I  began  to  work  there,  nor  do  I 
recall  going  down  after  the  accident  while  I  was  still 
upon  crutches,  and  talking  the  matter  over  with 
them.     I  remember  going  down,  but  I  don't  remem- 
ber whether  I  talked  it  over  with  Mr.  Smith  or  not. 
I  don't  remember  that  Mr.  Smith  came  up  to  the 
hospital,  and  I  don't  think  he  did.     I  do  not  recall 
that  Mr.  Coffin  came  up  and  talked  the  matter  over 
while  I  was  in  the  hospital.     I   do  recall  having 
talked  over  the  circumstances  connected  with  the  ac- 
cident, with  an  employee  at  the  mill,  since  the  time 
of  the  accident.     Some  time  afterward  I  saw  Coffin, 
— I  think  it  was  at  his  house.     I  cannot  say  how 
many  times  I  have  been  down  to  the  mill  since  the 
accident.     It  was  some  time  after  the  accident  before 
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I  could  take  employment  anywhere,  and  I  went  down 
to  the  mill  before  obtaining  employment  elsewhere. 
I  cannot  say  whether  I  went  down,  once  or  twice, 
or  several  times,  but  I  remember  very  distinctly  that 
I  was  down  there,  I  did  not  go  down  necessarily 
for  the  purpose  of  making  measurements  of  the  ma- 
chinery, the  push-table  and  carrying-table,  nor  did 
I  make  measurements  while  there.  I  don't  know 
exactly  when  certain  changes  were  made  in  the  push- 
table  and  the  carrying-table  and  the  various  devices 
there  [130]  for  handling  lumber.  It  was  a  short 
time  after  the  accident  though,  that  some  of  the 
changes  I  know  of  were  made.  When  I  first  returned 
to  the  mill  after  the  accident,  some  of  the  changes 
had  been  made.  The  push-table  had  been  raised — I 
mean  the  carrying-table  had  been  changed,  and  the 
men  were  hauling  the  lumber  from  below,  instead  of 
up  on  top,  as  they  were  at  the  time  I  was  there. 
When  I  first  went  down  I  don't  remember  whether 
any  change  had  been  made  in  the  push-table  or  not. 
It  was  within  the  last  two  weeks  that  I  made  the 
measurements  of  the  push-table  and  carrying-table 
and  the  platform,  the  trimmer  and  the  skid.  Before 
the  changes  were  made  I  had  not  made  any  measure- 
ments of  the  mill. 

In  regard  to  my  estimates  of  the  length  of  the 
push-table  indicated  by  the  letter  A  in  the  model, 
and  of  the  length  of  the  carrying-table  indicated  by 
the  letter  B  in  the  model,  and  the  height  of  the 
push-table  from  the  platform  before  the  changes 
were  made,  although  I  made  no  measurements  prior 
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to  the  change,  the  way  I  am  satisfied  with  them  was 
that  I  knew  the  length  of  the  carrying-table.  There 
was  a  certain  size  of  the  lumber  that  would  go  over 
that,  that  could  not  come  out  over  the  trimmer,  and 
that  took  in  just  about  half  of  the  push-table,  the 
push-table  having  five  rollers  on  set  at  a  square. 
That  is,  they  were  four  feet  long  and  four  feet  apart, 
would  give  an  estimate  there.  As  to  the  height  of 
the  push-table,  I  judged  by  my  own  height.  I  have 
already  testified  as  to  the  height  of  the  push-table 
prior  to  the  alterations,  because  I  remember  its 
relative  height  to  me  at  the  time  I  was  working 
there.  I  was  five  feet  seven  at  that  time,  and  my 
present  height  is  five  feet  ten.  My  weight  at  that 
time  was  about  140,  [131]  and  now  it  runs  170. 
At  the  time  of  the  accident,  the  push-table  indicated 
by  the  letter  A  in  the  model  was  about  as  high  from 
the  platform  as  I  was  tall.  The  distance  of  the  push- 
table  from  the  carrying-table  at  that  time  was  ap- 
proximately two  feet.  I  don't  know  as  the  work- 
men were  supposed  to  stand  between  the  push-table 
and  the  carrying-table.  They  did  not  stand  there. 
I  went  in  there  between  those  two  tables  while  the 
machinery  was  running.  It  had  been  five  weeks 
since  I  was  first  employed  in  the  mill,  but  I  had  a 
week's  lay-off  between  that  time.  I  had  been 
through  the  mill  prior  to  the  accident.  I  knew 
where  the  saw-logs  were  taken  from  and  carried  up 
to  the  sawyer.  Roughly,  I  knew  the  entire  process 
then  as  well  as  now.  I  was  practically  as  familiar 
wdth  the  machinery  of  the  Benson  Lumber  Company 
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Sawmill  at  that  time,  except  I  didn't  know  the  meas- 
urements. I  knew  the  general  course  as  to  how 
the  lumber  was  handled,  how  it  was  carried  up  to 
the  trimmer  and  carried  down  the  skids  to  the  table, 
and  then  lengthwise  on  to  the  receiving-table,  and 
then  loaded  from  there  on  the  lumber  trucks  or  lum- 
ber buggies,  and  disposed  of.  I  had  been  through 
the  mill. 

I  knew  some  of  the  measurements  then.  I  hadn't 
made  them;  I  didn't  need  to.  They  were  measure- 
ments that  were  laid  out  on  the  different  machines 
themselves.  This  machine  was  built  while  I  was  in 
the  employ  of  the  Benson  Lumber  Company,  that  is, 
the  push-table  and  carrying-table.  I  was  already 
working  there  prior  to  their  construction  and  use.  I 
was  not  about  the  mill  during  their  construction. 
There  was  a  period  of  about  a  week  during  the  con- 
struction of  those  appliances  that  I  was  not  at  work. 
This  push-table  and  carrying-table  was  put  in  dur- 
ing that  time.  I  don't  believe  I  was  down  there 
[132]  during  their  construction  at  any  time.  Dur- 
ing the  week  I  laid  off;  I  had  a  vacation.  If  I  had 
gone  back,  it  would  be  simply  to  see  when  we  were 
to  start  running  again.  I  don't  recall  whether  I 
went  back, — I  may  have  gone  back  the  latter  part 
of  the  last  week,  and  that  is  the  time  they  told  me 
to  come  down  Monday.  Maybe  about  a  day  before 
I  might  have  seen  this  machinery  that  was  installed 
there  during  my  vacation,  before  it  was  actually  in 
operation.  It  was  new  machinery.  I  just  took  in 
the  general  scope  of  the  new  machinery,  that  is  all. 
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I  am  interested  in  new  things.  Interested  enough 
to  become  a  student  of  mechanics,  and  take  lessons 
in  this  kind  of  work.  I  suppose  I  could  say  I  was 
interested  in  mechanics.  I  believe  those  things  in- 
terested me  a  little  more  than  ordinary  matters  that 
mechanics  have  to  deal  with.  When  I  went  down 
there  and  saw  this  machinery,  I  don't  believe  I  ex- 
amined the  spike-roller  or  dog-roller.  When  the 
machinery  started  running,  I  found  out  the  purpose. 
I  didn't  know  the  purpose  before  it  started  to  run. 
I  knew  this  machinery  was  for  the  handling  of  lum- 
ber, but  what  the  purpose  was  I  didn't  know  until 
after  the  mill  had  started  running  again.  The  ele- 
vation of  those  rollers,  including  the  spike-roller, 
above  the  level  of  the  surface  of  the  push-table,  is 
about  one  inch.  I  measured  those  heights.  I  meas- 
ured them  in  the  last  two  weeks,  and  previous  to 
that  I  knew  they  were  just  that  height,  because 
when  an  inch  board,  a  short  end,  would  fall  down 
in  between  the  two  rollers  it  would  be  just  sufficient 
to  hold  any  other  board  coming  down  on  top,  hold 
it  just  a  little  ways  away  from  the  roller.  To  my 
knowledge  the  rollers  are  the  same  as  they  were  at 
the  time  I  was  injured,  and  the  same  height  above 
the  surface  [133]  of  the  table.  The  spike  or  dog- 
roller  is  the  same  as  it  was  when  I  was  injured,  with 
the  exception  of  the  spikes,  they  have  worn  down 
considerably  since  then.  That  is  not  the  only  change 
I  have  observed.  I  observed  that  the  board  right 
directly  in  front  of  the  spike-roller  was  not  there. 
That  is  the  board  that  I  marked  X  on  the  model. 
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That  board  is  removed  from  the  spike-roller  about 
an  inch  and  a  half,  to  estimate  the  exact  distance,  or 
maybe  two  inches, — in  that  neighborhood.    In  re- 
gard to  the  distance  from  the  cylinder  or  the  spikes 
under   the   roller  as   they  came  around,  it  was  left 
just  clearance  enough  from  the  spikes  for  them  to 
clear,  maybe  an  inch  and  a  quarter  or  inch  and  a  half, 
maybe  as  close  as  an  inch,  it  might  have  been.     The 
exact  length  of  the  spikes  I  don't  know.     They  were 
about  an  inch  long  and  the  board  was  about  a  quar- 
ter of  an  inch  from  the  edge  of  them.     The  spikes 
were  irregular  in  length,  and  averaged  from  about 
three-quarters  of  an  inch  to  maybe  a  little  over  an 
inch.     I  think  there  was  about  a  quarter  of  an  inch 
space  from  the  end  of  the  longest  spike  to  the  board, 
but  I  couldn't  say,  because  the  board  was  never  in 
after  I  was  down  there.    At  that  time  that  board  was 
not  part  of  the  frame.     As  to  how  near  to  the  top 
of  the  dog-roller  or  spike-roller  that  board  projected, 
it  came  up  within  about  on  a  level  with  the  table 
itself.     I  believe  it  was  about  an  inch  below  the 
cylinder  of  the   roller  itself.     I  think  the  elevation 
of  the  upper  edge  of  the  board  that  is  marked  X  on 
the  model  was  on  about  a  level  with  the  surface  of 
the  table,  so  that  it  left  about  an  inch  space  between 
the  top  edge  of  that  board  and  the  top  of  the  roller. 
I  was  employed — I  don't  remember  as  to  where  I  was 
employed  the  first  time,  and  then  after  the  lay-off, 
Tim     [134]     Kelty  put  me  back  to  work,  being  he 
was  my  foreman  before  the  lay-off.    Mr.  Tim  Kelty 
was  foreman,  that  is,  of  the  portion  of  the  mill  in- 
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eluding  the  carrying-table  and  push-table,  and  he 
had  charge  of  the  logs  out  in  the  bay;  I  think  he  had 
charge  of  that.  I  couldn't  say  as  to  whether  he 
employed  me  in  the  first  instance — I  was  employed 
by  the  office.  I  went  down  and  made  application  for 
a  job — if  I  remember  right,  I  went  to  the  office  and 
was  employed,  and  who  put  me  on  I  couldn't  say. 
Prior  to  the  accident,  once  or  twice  my  work  was  out 
on  the  logs,  out  on  the  bay.  I  was  put  out  there. 
That  was  when  I  first  went  to  work.  I  worked  there 
only  just  a  half  a  day  or  something  like  that.  There 
would  be  times  there  would  have  to  be  extra  work 
done  out  there,  I  would  be  sent  out  to  do  that  work. 
I  also  worked  on  the  raft.  That  is  one  of  the  large 
rafts  that  brings  the  logs  down.  I  think  I  put  in 
a  few  hours  one  day  along  there  at  the  edge  of  the 
trimmer.  The  board  partition  just  simply  comes 
down  to  the  roof,  just  a  short  distance,  and  leaves 
all  open  below  that.  The  board  wall  comes  down 
and  leaves  a  space,  and  down  below  the  trimmer  it 
is  all  hoard  up,  if  I  remember  right. 

In  regard  to  the  photograph  which  is  marked  Ex- 
hibit 1,  attached  to  the  deposition  which  has  been 
read  in  evidence  by  my  attorneys,  that  is  a  correct 
representation  of  the  plant  at  the  time  I  was  injured. 
Letter  "A"  was  to  represent  the  whole  table,  the 
push-table.  The  board  or  frame  where  the  letter  A 
is,  looks  like  a  portion  of  the  frame  around,  the  box- 
ing, the  end  part  of  that  shaft.  The  shaft  that  ran 
alongside  of  the  push-table  turned  all  the  rollers,  on 
the  push-table;  and  also  turned  the  spike-roller  or 
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<dog-roller.  As  to  which  is  the  [135]  correct 
name,  the  dog-roller  or  the  spike-roller, — I  always 
knew  it  by  the  name  of  dog-roller.  That  portion  of 
the  table  represented  by  the  letter  C  is  the  dog-roller 
or  spike-roller.  The  board  or  portion  of  the  board 
in  front  of  the  dog-roller  is  correctly  represented  by 
the  photograph,  with  the  exception  of  being  chewed 
out  on  the  top.  It  does  not  come  as  near  the 
surface  or  as  near  to  the  surface  of  the  push- 
table  as  the  dog,  because  the  lumber  dropping 
down  would  keep  breaking  it  out  and  chewing 
it  off.  Except  for  that  the  photograph  gives  a  cor- 
rect representation  of  the  push-table  as  it  was.  As 
to  whether  that  is  the  only  exception,  there  might  be 
some  other  changes,  technically,  I  couldn't  say. 
There  are  no  details.  At  the  present  there  is  noth- 
ing that  attracts  my  attention. 

I  testified  the  letter  F  in  the  photograph  in- 
dicated the  platform  on  which  I  worked.  I  couldn't 
say  whether  that  letter  F  does  not  represent  the 
lumber  on  top  of  one  of  those  lumber  buggies.  I 
have  not  looked  at  the  photograph.  K  the  photo- 
graph shows  something  on  that  end,  I  can't  see  what 
it  is;  it  does  not  show  the  platform  here  out  as  it 
extended  at  that  time.  There  are  only  three  boards 
in  the  photograph.  I  can't  say  whether  the  third 
board  seems  to  be  the  end  of  it,  because  it  runs  off 
the  photograph  there.  The  platform  extended  clear 
across  to  the  other  platform.  You  start  at  that 
platform  and  walk  clear  over  to  the  railroad  track. 
That  it  is  in  the  northern  direction,  to  the  east  from 
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the  push-table  the  platform  extended  10  feet,  so  as 
to  get  plenty  of  room  for  two  push-carts  or  lumber 
buggies.  They  ran  alongside  each  other.  There 
was  one  at  each  side  and  I  walked  in  between  [136] 
them.  When  I  went  up  on  this  push-table,  I  went 
up  from  the  platform  there.  When  I  say  platform 
there,  I  mean  the  platform  indicated  by  the  letter  F 
in  the  exhibit.  When  I  wanted  to  go  up  on  the  top 
of  the  push-table,  I  stepped  up  on  a  little  platform 
between  the  carrying-table  and  the  push-table  which 
I  testified  in  regard  to  in  my  direct  examination. 
It  was  my  habit,  when  I  wanted  to  get  on  the  push- 
table,  to  step  from  the  platform  F  on  the  small  plat- 
form, being  between  the  push-table  and  the  carrying- 
table.  From  there  I  stepped  up  on  the  carrying 
platform,  the  carrying-table,  and  from  there  to  the 
push-table, — I  jumped  up  on  the  push-table.  From 
the  carrying-table  or  receiving-table  indicated  by  the 
letter  B  I  jump  or  step  upon  the  push-table  indicated 
by  the  letter  A  in  the  model,  and  also  in  the  diagram. 
I  would  call  it  a  good,  big  step  from  B  to  A,  that  is, 
from  the  carrying-table  to  the  push-table.  I  never 
had  time  to  measure  how  long  it  was;  I  should  judge 
it  was  about  three  and  one-half  feet,  around  in  that 
neighborhood.  I  made  a  quick  step.  In  other 
words,  before  one  foot  had  entirely  left  the  carrying- 
table,  my  other  foot  was  upon  the  push-table.  As  the 
machinery  was  situated  at  that  time,  if  necessary  you 
could  stand  with  one  foot  upon  the  carrying-table, 
the  other  foot  upon  the  push-table.  I  never  tried  it. 
The  height  of  the  surface  of  the  push-table  was 
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about  two  feet  above  the  height  of  the  carrier-table. 
I  would  mount  the  push-table  while  the  machinery 
was  running.     The  lumber  would  be  coming  down. 
If  it  happened  to  be  coming  down  you  would  have  to 
watch  out  for  it.     I  would  have  to  watch  out,  that 
is,  take  the  stream  while  there  wasn  't  any  ripples  in 
it.     That  was  the  most  frequent  way  I  had  of  getting 
[137]     up  there, — that  was  the  way  that  was  gen- 
erally used.    We  all  used  that, — all  the  workmen 
that  got  up  there.     Different  ones  got  up  there  at 
different  times.     I  wouldn't  say  I  saw  them  all  get 
up  there.     I  saw  Coffin  get  up  there,  over  the  roller, 
and  while  the  machinery  was  going.     He  got  up  there 
to  clear  out  some  lumber  up  there.     I  can't  say  how 
long  it  was  before  I  was  hurt  that  I  saw  him  get  up 
there.     Mr.  Coffin  was  my  partner  to  work  with,  you 
might  say, — had  the  same  labor  to  perform,  that  I 
had,  and  the  same  that  the  other  two  had.     There 
were  four  of  us  working  at  that  time,  and  we  were 
working  in  pairs.     Coffin  and  I  constituted  one  pair, 
and  Mr.  Smith  and  another  gentleman  constituted 
the  other  pair.     And  the  two  pairs  worked  together. 
In  regard  to  this  model,  I  couldn't  indicate  just 
where,   on  the   model,   I  was   standing,  and  where 
Coffin  was  standing,  and  where  Smith  was  standing, 
where  they  worked  the  day  the  accident  occurred. 
They  were  some  place  on  this  platform.     As  a  rule, 
they  stood  up  on  this  end,  the  south  end,  of  the  load- 
ing platform.     I  couldn't  say  exactly  who  stood  next 
to  the  push-table.    You  stand  around  there,  in  dif- 
ferent places,  wherever  we  could  efficiently  do  our 
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work.  My  duty  was  to  remove  the  lumber  which 
was  coming  down,  the  continuous  stream  from  this 
receiving-table  on  to  the  car.  That  was  not  all  my 
duties,  but  the  principal  part  of  the  work.  I  couldn't 
say  that  I  stayed  in  any  particular  place.  As  to 
getting  in  each  other's  way  if  we  went  about  picking 
up  lumber,  we  would  have  to  pick  the  best  place. 
Only  one  pair  is  handling  a  piece  of  lumber,  then 
the  other  would  take  the  next  one.  When  a  plank 
came  down  one  would  start  and  pull  it  out,  and  the 
other  [138]  one  of  the  pair  would  take  the  other 
end  and  load  it  onto  the  truck,  whichever  truck  it 
had  to  go  on. 

Q.  Of  the  four  men  at  work,  there  was  only  of 
the  four  stationed  at  or  near  the  south  end  of  the 
push-table?        A.  Not  stationed  there. 

Q.  Was  there  any  one  that  was  there  a  greater 
portion  of  the  time? 

A.  I  generally  stayed  there,  and  Coffin  stayed 
there,  that  is  where  we  had  to  work. 

Q.  You  were  working  in  pairs,  and  the  pair  you 
were  working  with  on  the  30th  of  July,  in  the  after- 
noon, was  working  on  the  push-table? 

A.  We  all  worked  on  the  far  side  of  the  carrying- 
table.  It  would  come  there,  and  that  is  as  far  as  the 
lumber  would  come.  I  worked  from  the  carrying- 
table.  I  didn't  work  up  on  the  top  of  the  carrying- 
table.  Frequently  I  got  upon  there.  They  told  me 
to  get  up  there.  Kelty  told  me  to  get  up  there.  He 
didn't  tell  me  frequently,  but  he  told  me  to.  It  was 
necessary  to  get  up  there.     It  was  necessary  to  get 
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up  on  the  carrying-table  to  get  out  different  pieces 
of  lumber  that  would  come  down  either  crooked  or 
in  various  kinds,  that  would  interfere  with  the  gen- 
eral run  of  the  machine.     I  had  a  picaroon  to  enable 
me  to  get  the  lumber  started  that  was  on  the  carry- 
ing-table.    With  the  use  of  that  I  could  not  entirely 
avoid  getting  up  on  it, — I  couldn't  reach  the  20  feet, 
which  is  the  length  of  the  carrying-table,  with  the 
picaroon.     Those  who  were  employed  with  me,  the 
fellow-servants,  frequently  got  up  on  the  carrying- 
table  also.     I  couldn't  say  that  all  of  them  got  up 
there  frequently.     I  know  that  they  got  up  there, 
but  as  to     [139]     how  often,  or  anything  like  that, 
or  which  ones  I  saw  up  there — the  only  one  I  know  I 
saw  up  there  was  Coffin.     He  got  up  there  quite  fre- 
quently.    I  would  not  say  I  heard  Mr.  Kelty  tell  him 
he  should  get  up  there.     I  did  not  tell  him  to  get  up. 
Coffin  never  asked  me  to  get  up.    After  I  moved  the 
lumber  from  this  carrying-table,  I  put  it  up  on  the 
push-cart  or  lumber-cart. 

As  to  the  location  of  the  push-carts,  one  would  be 
as  close  over  to  the  push-table  there,  on  the  east  side 
of  the  push-table,  and  one  on  the  east  side  of  the 
loading  platform  F.  It  would  stand  in  there.  That 
is,  the  one  stood  in  next  and  close  up  to  the  push- 
table,  and  the  other  stood  just  far  enough  away  to 
leave  a  passage  between  the  two  for  the  workmen. 

Q.  In  your  deposition,  you  speak  of  a  horse  in 
connection  with  those  push-tables.  That  was  a 
wooden  support,  wasn't  it,  for  the  lumber? 

A.  There  was  a  wooden  support  for  one  end  of  the 
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push-cart,  to  hold  up  that  end,  being  it  only  had  a 
bearing  of  two  wheels,  and  it  would  be  going  all  over. 
These  push-carts  consist  of  a  frame  and  axle  and  two 
wheels.  The  push-carts  were  about  two  feet  high. 
I  didn't  measure  them.  When  I  say  they  were  two 
feet  high,  I  mean  about  as  near  as  I  can  remember 
two  feet  high  to  the  top  where  we  started  to  put  the 
dumber  on.  Practically  that  is  not  two  feet  up  to  the 
axle.  The  axle,  as  near  as  I  remember,  was  about  a 
foot.  The  wheels  were,  in  my  opinion,  about  two  feet 
in  diameter.  The  wheels  were  not  narrow ;  they  had 
a  broad  rim  on  them,  and  were  in  width,  four  or  five 
inches,  something  in  that  neighborhood.  There  was 
a  [140]  steel  band  on  them  and  steel  spokes.  I 
think  the  hub  was  flush  with  the  surface  of  the  band. 
As  to  the  cross-pieces  of  the  frame  extending  out  five 
or  six  inches  beyond  the  general  frame,  I  couldn't 
remember.  I  know  they  extended  out  flush  with  the 
rim  of  the  wheels.  As  to  whether  they  extended  over 
that  or  not,  it  wasn't  very  much  if  they  extended  over 
at  all. 

We  piled  these  carts  or  trucks  up  reasonably  high 
with  lumber,  something  about  in  the  neighborhood  of 
sometimes  four  feet  high  on  one  of  them.  At  times 
I  mounted  this  push-table  from  those  cars  or  trucks. 
I  don't  know  exactly  why  I  did  not  mount  from  one 
of  those  trucks  on  the  day  I  received  the  injury 
unless,  if  I  remember  rightly,  there  was  a  truck 
there,  a  load  so  high  if  I  once  got  upon  it  I  would 
either  tip  down  one  end  and  dump  off  all  the  load, 
or  pull  half  the  load  off  on  me  if  I  jumped  to  get  up 
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on  top.     That  is  a  kind  of  a  recollection  or  impres- 
sion, I  suppose. 

Q.  You  don't  recognize  any  difference  between  the 
two.  Do  you  recollect,  as  a  fact,  do  you  recall,  look- 
ing back  to  the  30tli  of  July,  1907,  have  you  a  picture 
in  your  mind  of  that  truck  piled  so  high  with  lum- 
ber that  you  were  afraid  of  it  falling  if  you  would 
get  on  top  of  it? 

A.  No,  I  haven't  it  in  sight.  I  would  not  say 
that  was  a  fact.  I  do  recall  there  was  a  truck  there. 
I  believe  I  looked  at  the  truck  before  I  started  to 
get  up.  My  back  was  turned  toward  the  truck,  and 
I  was  facing  the  carrying-table  at  the  time  the  jam 
started  on  the  push-table.  My  attention  was  called 
to  that  jam  for  the  reason  that  we  were  continually 
on  the  lookout  for  lumber,  for  a  jam  being  taken  up 
of  that  kind,  and  there  had  not  been  any  lumber  for 
a  short  spell  there,  and  I  [141]  was  looking  out, 
looking  around  for  any  jams  or  what  was  stopping 
it.  I  don't  recall  that  Mr.  Coffin  called  my  attention 
to  the  fact  that  there  was  a  jam  up  there.  I  don't 
recall  that  he  said  anything  to  me  about  it.  It  is  not 
a  fact,  and  I  don't  recall  that  he  asked  me  to  get  up 
on  the  table  here  and  stop  and  remove,  or  relieve  such 
jam.  I  do  not  know  whether  he  spoke  to  me  at  all 
at  that  time.  Mr.  Coffin  helped  me  at  the  time  of  the 
accident  to  remove  my  foot  from  the  spike-roller. 
That  is  the  man  who  was  working  with  me.  As  to 
whether  he  was  standing  along  side  of  me  at  the  time 
I  started  to  remove  that  jam,  I  couldn't  say  his  posi- 
tion.    He  was  there  on  the  platform.     That  is,  he 
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was  down  on  the  platform  F.  I  don't  think  he  was 
nearer  the  push-table  than  I,  at  the  time.  I  was  near 
the  platform ;  I  was  nearer  the  push-table.  I  recall 
that  I  was  nearer  the  push- table  than  Coffin.  He 
was  then  standing  some  place  to  my  left,  to  the  east 
of  me,  and  maybe  northeast  or  something  like  that. 
The  stream  of  lumber  ceased  then  for  a  short  time, 
and  that  is  what  called  my  attention  to  the  fact  that 
there  was  a  jam  upon  the  push-table.  I  was  contin- 
ually on  the  lookout  at  any  time  for  any  jam  like 
that;  even  when  the  lumber  was  coming,  we  had  to 
keep  looking  out  for  some  stoppage  that  would  come 
like  that.  That  was  not  particularly  the  first  that 
attracted  my  attention  to  the  fact  that  something  was 
wrong, — that  the  constant  stream  of  lumber  had 
ceased.     We  were  continually  on  the  lookout  for  it. 

Q.  I  want  to  get  at  the  fact  whether  you  turned 
around  and  saw  it  or  whether  the  lumber  had  ceased 
coming  % 

A.  I  turned  around,  saw  the  boards,  yes,  while  I 
was  standing  on  the  platform.     [142] 

The  board  that  came  down  was  lodged  across,  hav- 
ing one  end  in  this  side  part  of  the  frame,  which  is 
higher  than  the  roller,  and  came  across  this  frame 
and  was  in  here. 

Q.  In  between  these  two? 

A.  Not  in  between  here.  It  had  a  bearing  on  the 
roller  and  this  roller  continually  turning,  held  it  up 
In  there  tighter.  It  continued  over  the  roller,  in  under 
the  skid  marked  G  on  the  model.  The  pair  of  skids 
were  further  this  way.     They  were  not  all  in  pairs, 
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maybe  one  at  the  end  in  pairs,  and  then  three  or  four 
together,  and  so  on;  they  were  not  uniform.  The 
skid  under  which  the  piece  of  lumber  was  caught  on 
that  occasion  was,  I  would  say,  about  seven  or  eight 
feet  from  the  north  roller.  Between  the  south  skid 
and  the  one  on  the  side  was  six  feet.  (Using  model 
for  illustration.)  I  stood  up  on  the  platform  F  at 
some  place  about  in  that  corner,  and  turned  around 
and  saw  this,  by  turning  around  and  raising  upon 
my  toes,  I  saw  this  board  which  was  lodged  in  there, 
and  turned  around  and  stepped  upon  this  small  plat- 
form between  the  push- table  and  the  carrying-table, 
stepping  from  there  upon  the  carrying-table,  and 
from  the  carrying-table  I  stepped  on  to  the  roller, 
on  to  the  platform.  I  was  in  the  act  of  stepping 
over  there,  and  the  next  thing  I  knew,  my  foot  was 
caught  and  pulled  in  between  the  [143]  roller  and 
the  board,  and  the  roller  coming  down,  chewed  up 
my  foot.  I  couldn't  say  whether  I  was  up  on  the 
push-table  or  not,  when  I  was  caught.  It  was  in  the 
process  of  trying  to  get  up  on  it.  This  board,  which 
I  have  testified  of  being  laid  on  the  push-table,  was 
lying  flat  on  the  push-table,  and  I  could  stand  here 
and  see  it  lying  flat  upon  the  push-table.  (Indicat- 
ing.) There  is  not  a  roller  here;  this  is  an  endless 
chain,  a  chain  made  up  of  different  parts,  links  of 
steel,  which  has  a  raised  part  such  as  that.  (Indicat- 
ing.) This  is  a  carrying-table.  It  is  not  a  roller — 
it  is  a  chain.  This  chain  moves  here;  it  carries  the 
lumber  sideways. 

Q.  How  far  up  in  the  end  of  this  chain  is  the  end 
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of  the  carrying-table  f 

A.  It  is  around  tlie  neighborhood  of  eight  or  ten 
inches  around,  I  guess. 

It  would  not  be  dangerous  if  you  would  step  on  this 
chain.  There  is  no  danger  in  that  other  than  that 
carrying  you  sideways,  carrying  your  foot  out  from 
under  you,  because  these  lock  together;  there  is  no 
boards  or  anything  can  get  under  between  them ;  they 
are  handled  with  small  blocks,  and  when  they  come 
up,  they  lay  flat.  It  is  about  a  foot  from  there  to 
there.  Between  the  chains.  It  was  about  ten  inches 
or  a  foot. 

I  can't  say  whether  my  foot  caught  in  there  as  I 
went  up  or  whether  I  stepped  clear  up  and  my  foot 
slipped  back  in  again.  It  was  all  done  so  quick  I 
can't  form  any  opinion.  The  whole  transaction  only 
occupied  a  very  few  seconds.  As  to  which  side  of 
this  imoving  chain  I  stood  on  when  I  started  to 
mount,  as  a  rule  I  kept  right  upon  this  edge  along 
here.  As  a  rule,  I  stepped  upon  the  edge.  I  didn't 
observe  the  technical  part  of  the  way  Mr.  Coffin  got 
up.  He  went  up  that  way,  while  [144]  the  ma- 
chinery was  moving.  When  I  started  to  get  up,  I 
think  the  carrying-table  was  absolutely  free  of  lum- 
ber. There  was  no  lumber  coming  down.  I  did  not 
speak  to  anybody  before  I  started  up.  I  didn't  tell 
anybody  I  was  going  to  go  up.  I  did  not  make  any 
effort  to  stop  the  mill  before  I  started  up.  I  had 
been  up  there  many,  many  times  before.  Practically 
always  went  up  the  same  way.  I  believe  I  had 
mounted  the  push-table  while  this  continuous  process 
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of  moving  the  lumber  was  going  on.  There  was 
danger  of  having  your  feet  knocked  from  under  you 
by  the  timber  that  was  coming  down,  if  you  jumped 
up  in  that  way.  I  don't  think  I  appreciated  that 
fact  at  that  time.  I  knew  that  roller  was  revolving. 
As  near  as  I  can  remember,  the  roller  made  about  a 
hundred  revolutions  a  minute.  I  never  gave  any 
thought  to  whether  or  not  if  I  put  my  foot  in  there 
it  would  knock  the  teeth  of  the  roller  out. 

Q.  You  knew  that,  you  didn't  have  to  think  of  it. 
A.  I  didn't  try  it. 

Q.  There  are  some  things  you  don't  have  to  think 
about;  didn't  you  know,  without  stopping  to  think, 
if  you  got  your  foot  in  there  that  it  would  not  hurt 
the  roller? 

A.  I  know  it  now.  I  didn't  stop  to  think  about 
it  then.  I  suppose  I  knew  it.  Most  likely  I  knew 
if  I  got  my  foot  in  there  it  would  be  injured.  I  don't 
see  how  you  can  expect  me  to  state  that  I  knew  if 
I  got  my  foot  in  there  I  would  be  badly  injured,  at 
least  would  be  injured,  when  I  never  gave  it  a  thought 
at  the  time.  I  suppose  I  ought  to  know  it  if  that 
is  what  you  mean.  I  knew  the  board  X  in  the  model 
was  there.  I  never  attempted  to  put  my  foot  on  that 
board  by  stepping  on  the  carrjdng-table  on  the  board 
and  then  over. 

When  I  have  given  the  distance  as  two  feet  from 
the  [145]  carrying-table  to  the  push-table,  I  mean 
that  portion  of  the  push-table  right  to  the  edge  of  the 
roller.  The  diameter  of  the  roller  is  six  inches.  The 
space  between  the  board  marked  X  and  the  extreme 
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south  end  of  the  platform  or  push-table  is  about  nine 
inches.  In  order  to  land  safely  upon  the  platform 
and  not  be  in  danger  of  getting  my  foot  in  the  roller, 
I  had  to  clear  that  roller  entirely.  And  it  extended 
out  about  an  inch  above  the  surface  of  the  platform. 
I  had  to  step  two  feet  up  and  two  feet  and  at  least 
nine  inches,  in  order  to  clear  it.  I  didn't  estimate 
whether  that  would  make  a  step  of  about  three  feet ; 
it  is  simply  a  long  quick  step  from  about  two  and  one 
half  feet,  I  think  I  said,  something  like  that. 

(Referring  to  the  photograph.)     I  knew  what  the 
piece  of  lumber  or  timber  that  stands  upward  from 
the  platform  known  as  the  push-table  was.     It  was  a 
piece  of  pipe.     It  was  an  iron  pipe.     That  was  there 
the  time  of  this  accident.     I  don't  know  how  far 
from  that  iron  pipe  the  boards  letter  A  on  the  photo- 
graph are.     I  would  judge  the  distance  about  a  foot, 
a  little  less,  maybe.     In  mounting  the  push-table  I 
didn't  mount  from  the  carrying- table  up  over  the 
push-table,  instead  of  going  up  over  that  wooden 
roller,  using  that  as  a  hand-hold  to  carry  me  up,  be- 
cause there  is  nothing  there  to  step  on.     That  is  a 
foot,  that  stands  out  about  a  foot,  but  the  board  is  up 
edgewise.     There  is  nothing  to  hold  the  board  there, 
and  this  revolving  shaft  is  there.     It  comes  down  to 
that  roller;  it  is  revolving  the  dog-roller,  and  the 
plank  is  on  the  inside  of  the  dog-roller.     I  never 
tried  it.    I  don't  know  whether  I  could  or  not. 
There  was  no  hopes  of  it;  there  is  nothing  to  hold  up 
anybody  that  would  stand  on  it.    As  near  as  I  can 
remember,  the  size  of  that     [146]     timber  was  one 
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inch.  I  have  a  good  recollection  of  it;  it  was  one-inch 
frame  up  all  around  the  lower  side  of  this  shaft.  It 
was  a  piece  of  lumber  one  inch  thick.  I  couldn't  say 
as  to  how  wide  it  was.  I  never  put  it  to  the  test  to 
find  out  whether  it  was  securely  nailed  to  the  frame. 
It  was  nailed. 

Upon  stipulation  of  the  parties,  the  Court  directs 
the  jury  to  inspect  the  premises  under  charge  of  the 
bailiff,  an  officer  of  this  Court,  and  the  Court  ap- 
points Mr.  Dillard  as  the  person  proper  to  point 
out  the  changes  and  answer  such  questions  as  the 
jury  may  put  to  him,  concerning  the  mill,  the  at- 
torneys for  each  side  to  accompany.     [147] 

Cross-examination  of  the  Plaintiff  Continued. 
(By  Mr.  WRIOHT.) 

I  visited  the  scene  of  this  accident  on  Saturday 
with  the  jury  and  the  rest  of  you.  I  would  say  the 
distance  at  the  time  of  the  accident,  between  the  car- 
rier lettered  B  on  the  model  and  the  outer  edge  of 
the  push-table  letter  A,  was  about  two  feet. 

Q.  I  will  ask  the  question  again.  I  want  the  dis- 
tance, as  near  as  you  can  state  it,  from  the  extreme 
edge  of  the  carrying-table  next  to  the  push-table,  to 
the  edge  of  the  push-table,  next  to  the  carrying-table, 
and  over  the  dog-roller. 

A.  "And  over";  I  didn't  understand  that  part. 
About  a  foot  and  nine  inches.  The  elevation  of  the 
surface  of  the  push-table  above  the  carrying-table 
was  two  feet.  It  has  been  lowered  about  a  foot.  On 
the  30th,  when  I  attempted  to  mount  the  push-table 
over  the  roller,  before  doing  so  I  did  not  hear  anyone 
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speak  at  all.  I  received  no  directions.  It  was  the 
fore  part  of  the  two  weeks  before  that  when  Mr. 
Kelty  ordered  me  up  on  the  push-table.  I  had  been 
working  there  about  two  weeks,  and  the  first  few  days 
of  those  two  weeks  he  gave  me  no  orders.  That  was 
the  only  time  I  was  ever  ordered  on  the  push-table. 
Mr.  Kelty  remained  there  until  I  had  mounted  the 
push-table.  He  did  not  tell  me  how  to  go  up  at  that 
time.  He  did  not  tell  me  in  what  manner  I  should 
get  up  on  the  push-table.  I  got  up  on  the  carrying- 
table,  and  from  there  up  over.  I  think  some  of  the 
employees  other  than  myself  and  Mr.  Coffin  went  up 
that  way,  but  as  to  which  one  I  can 't  recall  positively. 
I  generally  performed  the  service  of  clearing  away 
the  clogged  lumber  or  jammed  lumber  up  on  the 
push-table.  On  this  occasion  when  I  was  injured,  I 
testified  that  I  stood  on  my  tiptoes  down  on  the  plat- 
form and  was  able  to  see  it,  that  is,  to  see  the  piece 
of  lumber  caught  between  the  two  skids,  and  lying 
flat  upon  the  push- table,  and  the  [148]  upper  edge 
of  the  board  was  caught  and  rested  against  the  east- 
erly edge  of  the  push-table.  At  that  time  there  were 
two  hand  trucks  on  the  platform.  There  was  room 
between  those  so  I  could  get  back.  I  could  not  say 
positively  why  I  did  not  go  back  upon  the  platform 
and  attempt  to  relieve  the  jam  on  the  platform.  As 
a  rule,  we  had  that  truck  there ;  it  was  loaded  with 
the  log  lumber.  I  could  get  back  between  the  two 
trucks,  but  the  lumber  was  so  long  it  extended  away 
over  the  end  of  the  push-table.  It  extended  clear 
beyond  here.     It  did  not  extend  clear  up  here-;  we 
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would  have  space  enough  in  here  to  work.  I  am 
not  positive  if  it  extended  beyond  at  that  time.  I 
have  no  definite  recollection.  I  did  not  try  to  go 
back  that  way.  I  don't  think  I  had  any  picaroon  at 
all.  I  had  one  with  which  I  generally  worked.  I 
had  not  done  anything  with  it.  I  left  it  there  at  noon 
and  when  I  returned  it  was  gone.  I  left  it  some 
place  about  the  machine,  right  around  that  vicinity. 
I  would  say  that  is  my  impression,  because  I  would 
not  leave  it  any  certain  place,  but  right  there  at  the 
table.  I  had  no  place,  when  I  quit  work,  where  I 
left  the  picaroon  before  that.  When  I  left  for  noon, 
the  mill  was  closing  down.  During  the  noon  hour 
the  mill  was  not  in  operation.  I  returned  that  day 
before  the  mill  was  put  in  operation,  about  the  time 
the  whistle  blew.  I  am  not  positive  whether  or  not  I 
asked  anyone  for  the  picaroon.  The  first  thing  I 
commenced  was  to  look  for  it.  I  looked  for  it  right 
around  there  on  the  table,  around  that  platform 
there ;  around  the  carrying-table  and  the  push-table. 
I  don 't  think  I  had  time  to  look  anywhere  else,  if  I 
remember  right.  They  were  closed  down  for  noon 
for  an  hour.  I  had  my  luncheon  there.  [149]  I 
was  there  during  the  hour  it  was  closed  down.  I 
generally  go  away  up  on  the  other  side  of  the  mill  to 
eat  my  luncheon,  maybe  on  the  bay  side,  or  over  in 
the  yard,  in  the  shade,  or  a  cool  place.  I  did  not 
spend  any  portion  of  the  hour  around  the  mill,  or 
around  that  portion  of  the  mill  where  I  was  em- 
ployed. When  I  came  back  the  picaroon  was  miss- 
ing.    I  don't  believe  I  asked  anybody  where  it  was. 
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I  am  not  positive  of  that  fact.  Before  this  time  I 
had  never  stopped  the  mill  in  order  to  clean  off  or 
clear  av^ay  the  Imnber  jammed  on  the  push-table ;  but 
I  have  stopped  the  trimmer.  When  I  s>topped  the 
trimmer,  the  stream  of  lumber  which  I  have  de- 
scribed ceased  to  come  down  on  the  skids  over  the 
push-table  on  to  the  carrying-table.  The  stopping  of 
the  trimmer  stops  the  lumber  coming;  it  does  not 
stop  the  machinery  at  all.  I  did  not  make  any  effort 
on  the  30th,  when  I  saw  this  jam,  to  stop  this  trim- 
mer. I  had  stopped  it  before.  I  didn't  stop  it  on 
that  occasion  because  every  time  we  stopped  it  accu- 
mulated the  lumber  on  the  trimmer  and  made  it 
harder  for  the  trimmer,  so  it  was  always  our  effort 
to  keep  our  part  going  without  interfering  with  the 
other  man's  work.  When  I  saw  the  jam  on  the  push- 
table  on  the  30th,  the  reason  I  did  not  stop  the  trim- 
mer was  because  I  knew  it  would  cause  an  accumu- 
lation of  lumber  on  the  trimmer,  and  I  thought  about 
that  and  took  the  other  means.  I  went  ahead  to 
clear  it  out.  Generally  we  had  time  to  clear  it  out 
before  any  jam  comes  from  the  trimmer. 

Q.  As  soon  as  your  attention  was  called  to  this 
jam,  you  turned  around  and  saw  the  lumber  buggy 
or  hand  truck  was  so  piled  up  with  lumber  that  you 
were  afraid  to  get  on  top  of  it  [150]  and  also 
then  you  stopped  and  thought  about  the  trimmer, 
that  you  did  not  want  to  cause  an  accumulation  of 
lumber  there,  and  having  those  things  in  considera- 
tion, you  jumped  on  to  the  dog-roller  ? 

A.  I  don't  say  I  thought  of  all  of  them.    All  this 
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would  take  time.  It  had  become  a  habit  of  not  stop- 
ping the  trimmer  unless  we  just  had  to.  I  don't 
know  as  I  actually  saw  the  lumber  buggy  or  that  it 
was  piled  up  with  lumber,  and  noticed  it  there.  I 
did  not  state  positive  that  it  was  so  piled  with  lum- 
ber that  I  was  afraid  the  lumber  might  fall  off.  I 
said,  '*If  I  remember  rightly  it  was  that  high."  I 
think  I  remember  correctly  about  that.  My  best  im- 
pression and  best  judgment  now  is  that  it  was  so  piled 
up,  and  that  is  the  reason  I  did  not  attempt  to  get  up 
in  that  way,  and  I  was  afraid  that  I  would  be  in- 
jured if  I  attempted  to  get  up  on  that  lumber  by  the 
falling  off  of  the  lumber. 

Q.  You  knew  that  if  the  lumber  did  fall  off  with 
you  on  top  of  it  that  you  were  likely  to  get  hurt  ? 

A.  I  don 't  know  as  I  gave  so  much  thought  to  that 
as  to  the  fact  that  the  lumber  would  fall  off,  and  that 
was  all  there  was  to  it.  I  don't  know  as  I  knew  at 
that  time  that  if  it  did  fall  off  I  was  likely  to  get 
hurt.  I  don't  think  I  appreciated  the  fact  that  if 
that  lumber  fell  off  with  me  on  top  of  it,  I  was  likely 
to  be  throv^n  down  on  the  ground  and  be  hurt.  If  I 
had  any  occasion  to  think  of  it,  I  most  likely  would 
appreciate  the  fact  that  if  the  lumber  fell  on  top  of 
me  I  would  get  hurt,  but  I  never  gave  any  thought 
to  anything  like  that  particularly. 

Q.  You  appreciated  if  you  put  your  hand  in  that 
revolving  [151]  dog-roller,  it  would  get  torn  and 
get  hurt,  did  you  not? 

A.  I  never  gave  any  thought  to  that  either.  If  I 
had  thought,  most  likely  I  would  have  known  it.     I 
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never  had  any  occasion  to  think  of  it. 

Q.  You  had  occasion  to  go  up  over  this  revolving 
dog-roller,  didn't  you  have  occasion  to  think  of  it 
then? 

A.  I  didn't  see  any  occasion  at  all.  The  time  Mr. 
Kelty  told  me  first  to  get  up  there,  it  did  not  occur 
to  me  that  I  might  get  hurt,  and  it  never  occurred 
to  me  that  in  making  that  leap  up  about  three  feet 
that  I  might  slip  and  fall  on  the  dog-roller.  That 
never  occurred  to  me.  It  never  occurred  to  me  that 
in  getting  up  there,  if  a  piece  of  lumber  came  down 
and  struck  my  foot,  it  might  cause  me  to  fall  down 
and  my  foot  go  into  the  spike-roller.  I  know  the 
dog-roller  was  revolving.     I  knew  it  had  teeth  in  it. 

Q.  You  knew  if  anybody  put  their  foot  or  hand 
in  there,  it  would  be  injured,  didn't  yout 

A.  No,  I  never  gave  any  thought  to  it.  I  certainly 
fell  many  times  during  my  life.  I  suppose  I  have 
slipped  and  fell.  I  don 't  know  that  I  was  much  more 
likely  to  slip  and  fall  working  in  and  about  a  machine 
such  as  I  have  here,  and  jumping  from  a  narrow 
edge  than  I  was  from  the  level  ground,  upon  a 
smooth  surface.  I  really  couldn't  say  that.  I  would 
be  a  little  more  careful  in  working  around  a  machine 
such  as  this  than  I  would  if  I  were  walking  out  on 
the  sidewalk,  but  the  chances  are  that  if  you  slipped, 
you  would  fall  much  quicker  on  the  sidewalk,  not 
expecting  anything  to  happen.  You  handled  that 
work  different  than  what  you  would  on  the  street.  I 
don't  say  as  I  realized  I  was  more  likely  to  get 
[152]     hurt  here  than  I  would  if  I  were  playing 
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baseball,  for  instance.  I  appreciate  the  fact  now  that 
I  was  more  likely  to  get  hurt  here  than  I  would  if  I 
were  walking  on  the  road,  but  I  don't  know  as  I  did 
then.  I  never  had  any  thought  of  it  in  any  way, 
shape  or  form.  I  thought  it  was  possible  to  get  hurt 
in  various  places,  but  I  never  gave  any  thought  to 
any  particular  place  or  anything. 

I  had  not  sustained  any  accidents  in  or  around  the 
mill  of  any  kind  before.  I  had  not  had  any  accident 
that  I  would  consider  serious  prior  to  that  time.  T 
had  had  accidents  before.  I  didn't  think  anything 
about  whether  any  man  was  immune  against  acci- 
dents; no  matter  where  they  are,  there  is  no  insur- 
ance against  accidents. 

No  employees  of  the  Benson  Lumber  Company  at 
any  time  had  ever  given  me  any  caution  about  mount- 
ing the  carrying- table  or  push-table.  No  one  con- 
nected with  the  mill  had  ever  warned  me,  either  di- 
rectly or  indirectly.  I  had  never  heard  any  em- 
ployee working  with  me  warn  me  against  getting  on 
the  push-table  or  carrying- table.  Mr.  Coffin  or  Kelty 
never  said  anything  to  me  about  getting  up  on  those 
tables.  They  never  cautioned  me,  that  is  what  I  took 
the  question  to  be.  I  was  able,  where  I  was,  to  call 
up  to  the  operator  in  charge  of  the  trimmer,  but  not 
to  make  him  hear.  From  the  position  in  which  I 
was  at  work  on  that  day  on  the  platform  I  would  not 
be  able  to  get  in  communication  with  him;  I  never 
did  communicate  with  him  from  there.  I  did  not 
know  of  anyone  communicating  with  him  from  there, 
not  from  where  he  worked.     I  could  see  the  operator 
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of  the  trinmier  from  the  carrying-table.  I  could  not 
say  whether  I  could  see  him  from  this  intermediate 
platform  between  the  push-table  and  the  [153] 
carrying-table.  I  have  gotten  up  there.  I  do  not 
know  what  this  board  which  was  immediately  in 
front  of  the  spike-roller  was  for.  I  was  informed 
afterwards  that  it  was  there  for  the  purpose  of 
avoiding  getting  your  clothes  in  the  teeth  of  that 
roller  when  you  got  up  on  the  platform,  but  I  never 
knew  it  at  the  time.  I  couldn't  say  what  this  plat- 
form was  for,  that  is,  the  platform  between  the  car- 
rying-table and  the  push-table.  I  did  not  frequently 
get  on  that  with  my  picaroon  in  order  to  get  a  better 
reach  over  the  carrying-table  from  the  push-table.  I 
don't  think  I  ever  did  see  anybody  get  right  up  on 
that  table. 

I  said  that  all  the  lumber  that  was  delivered  on 
the  carrying-table  was  taken  off  by  myself  and  my 
co-laborers  and  laid  on  these  carts.  I  couldn't  say 
what  kind  of  lumber  was  being  loaded  on  those  carts 
the  day  on  which  I  was  injured,  it  was  mixed  lum- 
ber; that  is,  lumber  of  various  lengths  and  various 
widths.  I  couldn't  say  positive  that  some  of  it  was 
12-inch  boards,  but  I  should  think  it  was ;  and  some 
of  them'  narrow  pieces,  simply  as  it  came  from  the 
saw.  As  it  came  we  piled  it  up  on  these  push-carts. 
The  lumber,  in  being  loaded  in  that  way,  might  act 
as  a  binder  and  prevent  the  load  from  falling  off,  if 
it  would  get  mixed  up  in  such  a  manner.  I  have 
seen  part  of  a  load  of  lumber  fall  off  of  one  of  those 
carts.    I  couldn't  say  positive  how  often.     It  could 
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happen  in  various  ways.  One  end  of  the  truck  going 
down  and  hitting  the  floor,  that  would  raise  up  part 
of  the  lumber.  I  said  we  had  a  horse  under  one  end 
of  it,  but  you  can't  get  that  horse  under  it  while  you 
are  wheeling  it  along.  It  is  always  under  it  when 
we  are  loading.  If  it  happened  to  be  loaded  too 
heavy  on  [154]  one  end,  it  would  fall  do\^Ti  when 
it  was  standing  still,  and  part  of  it  fall  off.  I  cannot 
recall  positively  how  high  the  lumber  was  on  the 
carts  at  the  time  of  the  accident.  There  was  lum- 
ber on  both  carts  at  that  time.  We  loaded  them  ac- 
cording to  the  different  grades  and  different  sizes  of 
lumber,  we  loaded  in  that  way. 

Q.  Now,  in  your  direct  examination,  you  stated, 
if  I  recall  correctly,  that  on  one  previous  occasion 
you  signalled  the  trimmer,  and  had  him  stop  the 
trimmer.     Do  you  remember  when  that  was? 

A.  I  am  not  positive.  It  was  not  just  once,  maybe 
several  times  during  the  two  weeks.  I  signalled  to 
him  by  getting  up  on  the  carrier-table  and  throwing 
a  block  over  to  him.  When  I  got  up  on  the  carrying- 
table,  I  am  not  positive  as  to  right  where  I  would 
stand  on  the  carrying-table.  I  would  simply  get  up 
on  there.  Sometimes  we  had  to  stand  on  the  end  of 
it,  but  I  don't  know  as  it  was  to  call  his  attention. 
We  had  to  work  along  over  that  table.  On  this  pre- 
vious occasion,  I  stood  on  the  carrying-table  and  sig- 
naled to  the  trimmer  to  stop.  I  did  that  by  throw- 
ing a  block  of  wood  at  him.  I  signaled  him  to  stop 
because  the  lumber  was  in  such  condition  there  that 
I  couldn't  get  it  clear  otherwise  unless  he  did  stop. 
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I  knew  by  previous  experience  that  I  couldn't  clear 
it.  I  had  to  use  my  own  judgment  about  that.  I 
didn't  signal  to  him  in  the  same  way  on  the  30th  be- 
cause a  board  like  that,  a  single  board,  could  be  gen- 
erally got  out.  Just  a  single  board  there  and  I 
thought  I  could  get  it  out  easily. 

I  have  been  working  with  the  water  company  for 
the  last  two  months  or  so — ^the  water  department  of 
the  city.  I  can't  [155]  say  it  was  permanent.  It 
is  just  temporary,  as  far  as  I  know.  I  am  receiving 
two  dollars  and  fifty  cents  a  day.  That  was  the  same 
wages  I  was  receiving  at  the  Benson  Sawmill.  Prior 
to  accepting  emplo^nnent  from  the  water  depart- 
ment of  the  city  of  San  Diego,  I  worked  for  about 
a  month,  I  think  it  was,  for  my  uncles  at  house- 
moving.  At  present  m}^  duties  in  the  water  depart- 
ment are  working  about  the  yard,  cleaning  up  pipe 
and  painting  it.  That  is  the  yard  out  in  the  park,  at 
11th  and  Beech,  I  think  it  is.  I  am  working  at 
cleaning  up  pipe ;  I  have  to  roll  the  pipe.  Maybe  I 
have  to  lift  it  a  little  bit,  light  pipe.  I  testified  Sat- 
urday that  my  weight  was  now  about  170,  around 
there,  and  at  the  time  of  the  injury  it  was  140,  some- 
thing in  that  neighborhood.  So  I  have  increased  in 
weight  since  the  accident  around  in  the  neighbor- 
hood of  thirty  pounds.  I  don't  have  any  difficulty 
in  rolling  that  pipe  about.  My  duties  as  a  house- 
mover  were  general  work,  helping  around.  I  was  not 
handling  horses.  I  should  say  I  was  just  working 
around,  working  with  the  auto  truck  at  times.  I  did 
not  run  the  auto  truck.    I  worked  at  house-moving 
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ill  the  neighborhood  of  a  month.  I  received  $2.50 
a  day.  I  didn't  have  any  steady  employment  for 
some  time  before  that.  I  worked  wherever  I  could, 
at  different  places.  I  worked  at  different  jobs.  The 
last  previous  job  that  I  had  before  I  worked  at  house- 
moving,  I  think  was  working  as  a  helper  for  a  boiler- 
maker  down  at  the  Mission  Brewery  when  that  was 
under  construction.  I  worked  there  about  five 
weeks,  I  think  it  was.  I  received  $2.50  a  day.  At 
times  I  would  find  difficulty  in  doing  that  work.  I 
quit  there  because  I  didn't  happen  to  belong  to  the 
union,  in  that  case.  That  is  what  my  employers  told 
me.  That  is  the  [156]  excuse  the  employers  gave 
me  when  I  quit.  I  quit  the  work  of  house-moving 
because  it  was  too  heavy  for  me.  S'o  later  on  I  got 
a  job  in  the  water  department.  I  can't  think  what 
I  did  before  I  worked  as  assistant  boiler-maker.  I 
can't  recall  what  the  next  job  was  before  that.  I 
might  work  a  day  here  and  a  day  there  so  many 
places.  The  first  job  I  had  after  I  recovered  from 
the  accident,  I  was  running  an  elevator  in  the  Union 
Building.  I  think  I  received  ten  dollars  a  week  for 
working  for  the  Union.  I  worked  there  about  ten 
months  or  eight  months,  something  like  that.  I 
didn't  quit  there,  I  got  let  out.  My  next  job  was 
soliciting  tourists  for  an  automobile  company.  I 
did  that  around  in  the  neighborhood  of  six  or  nine 
months,  something  like  that.  I  quit  there  because 
the  company  were  out  of  business. 

Q.  You  were  driving  an  auto,  weren't  you,  and 
had  a  collision  with  a  railroad  train,  which  put  the 
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company  out  of  business;  isn't  that  correct? 

A.  I  couldn't  say  as  to  that,  what  it  .was;  it  might 
have  been  that,  and  might  not  have.  It  is  a  fact  that 
I  was  driving  an  auto  and  went  in  front  of  a  car  on 
the  Pacific  beach  road  and  had  a  collision  which 
wrecked  the  car  and  injured  the  people  I  was  driv- 
ing. What  I  received  from  the  tourist  company 
varied,  from  $1.50  a  day.  I  got  a  sort  of  a  commis- 
sion. I  have  had  other  jobs  than  those  I  have  men- 
tioned. I  was  running  a  hoist  at  the  big  hotel  being 
constructed,  now  the  Cecil  hotel,  and  the  Savoy  the- 
atre. That  was  a  hoist  for  hoisting  building  mate- 
rial up  from  the  groimd  to  the  workmen.  I  sat  down 
the  entire  time  during  that  labor.  I  started  in,  I 
think,  at  $2.2'5  a  day  and  had  a  raise  to  $2.50.  I 
don't  [157]  believe  I  had  a  steady  job  until  I  got 
up  to  the  brewery  since  then.  I  said  in  my  direct 
examination  that  I  had  been  studying  with  a  corre- 
spondence school.  I  have  been  taking  the  general 
illustrating  course,  for  the  purpose  of  equipping  my- 
self for  some  usefulness  in  life.  I  have  been  qualify- 
ing myself  for  general  illustrating.  I  have  not  prac- 
tically finished  my  course.  I  couldn't  say  how  long 
it  will  require  me  to  finish  it ;  it  depends  on  myself, 
how  much  time  I  can  get  to  study.  Of  late  I  have 
not  been  able  to  study  at  all.  When  I  am  working 
all  day  and  am  tired  when  I  get  home  at  night.  My 
hours  with  the  city  are  from  7:30  to  4':30,  eight 
hours,  and  I  am  so  tired  and  weary  at  the  end  of  the 
day's  labor  that  I  cannot  resume  my  study.  I  don't 
know  the  exact  date  when  I  began  this  course.     It 
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was  of  my  own  selection  that  I  began  tliis  course.  I 
have  no  difficulty  to  contend  with  other  than  just  the 
time,  and  the  expense  attached  to  it,  of  course.  Out- 
side of  that,  as  far  as  I  know,  I  am  perfectly  compe- 
tent to  master  the  course.  I  passed  my  examination 
so  far  satisfactorily.  It  would  be  rather  hard  for 
me  to  estimate  how  long  it  would  take  me  to  finish 
that  course  if  I  devoted  my  time  exclusively  to  it. 
The  course  is  divided  into  studies.  You  have  to  ac- 
complish so  much.  I  don't  know  anything  about 
semesters  or  college  work.  I  couldn't  say  what  I 
would  be  able  to  earn  when  I  have  completed  that 
course  and  would  be  successful  in  getting  a  job;  it 
depends  entirely  on  one's  self.  Persons  proficient 
in  that  line  get  as  high  as  any  position,  and  I  have 
heard  it  runs  away  up,  and  it  is  low.  It  varies.  I 
couldn't  say  what  the  range  of  the  compensation  is. 
In  some  cases  the  cartoonist  along  that  [158]  line 
might  receive  a  compensation  as  high  as  $45  a  week. 

I  do  not  know  why  I  was  discharged  from  the  San 
Diego  Union  when  I  was  running  the  elevator. 

When  I  went  up  on  this  push-table,  I  would  not 
say  the  lumber  was  coming  down  in  a  stream.  The 
mill  was  running  just  the  same.  It  was  sawing  and 
the  trimmer  working.  There  was  nothing  to  stop  it 
from  coming  down  at  the  various  times  you  would 
get  upon  the  push-table.  Pretty  good-sized  sticks 
come  down  there.  At  the  time  of  the  accident,  the 
incline  of  these  skids  was  greater  than  at  the  present 
time,  and  they  came  down  rather  swiftly.  There  was 
a  bumper  over  here  to  keep  them  from  going  clear 
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off.  I  didn't  realize  so  much  at  the  time  what  it 
was  for.  I  don't  say  I  actually  knew  at  the  time 
what  it  was  for.  I  knew  what  the  push-table  was 
for,  simply  to  carry  the  lumber  back  into  position 
again.  I  knew  what  the  carrier-table  was  for.  I 
knew  that  the  lumber  came  down  with  considerable 
force.  I  knew  it  bumped  up  against  this  bumper 
out  here,  to  keep  it  from  falling  off  the  push-table. 
I  suppose  I  did  know  that  if  I  got  on  there  I  would 
be  likely  to  be  hit  by  the  large  pieces,  and  knocked 
off  my  feet.  I  suppose  I  thought  about  it  most 
likely. 

Q.  The  trouble  was,  you  didn't  do  much  thinking 
in  those  days? 

A.  I  was  not  much  inclined  to  do  much  more  work 
at  that  time  than  I  had  to.  But  I  was  rather  fond 
of  hopping  about  and  showing  my  ability.  That  was 
not  the  reason  I  jumped  up  there  to  show  them  how 
athletic  I  was.  I  suppose  I  was  quick  and  I  wanted 
to  make  headway  in  the  work,  so  I  could  work  up 
into  the  mill.  I  never  put  it  to  any  test  [159] 
whether  I  could  jump  further  or  leap  further  than 
the  average  boy. 

Q.  How  is  it  you  happen  to  remember  so  distinctly 
the  measurements  of  the  push-table  and  the  carry- 
ing-table and  the  different  ways,  and  the  appliances 
about  the  mill  and  did  not  particularly  take  notice 
of  them  at  the  time  of  the  accident  or  prior  thereto  ? 

A.  I  just  took  what  you  would  call  a  rough  look 
at  them  and  noticed  the  different  ones.  I  was  able 
to  tell  the  exact  measurements  of  those  various  ap- 
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pliances.  I  knew  that  the  push-table  came  up  about 
just  a  little  above  my  eyes.  I  remember  all  those 
things.  I  remember  that  push-table,  for  instance, 
came  up  this  height,  and  the  length  of  it  was  by  the 
trimmer,  being  it  was  measured  off  in  two  foot- 
lengths  between  each  chain,  each  pair  of  chains, 
rather.  I  never  made  any  measurements  of  the  mill 
and  its  different  appurtenances  before  these  changes 
were  made.  I  remember  now  what  those  measure- 
ments were,  what  the  distances  were.  I  knew  them 
approximately  at  the  time.  I  took  no  thought  at 
that  time  to  the  exact  measurements.  I  never 
stopped  to  think  whether  it  was  dangerous  to  step 
up  there  or  not.  I  never  had  any  occasion,  I  guess,  to 
have  me  stop  and  think.  I  never  gave  any  thought 
to  whether  there  was  any  danger  to  get  up  on  the 
carrying-table  or  push-table. 

These  skids  extended  clear  out  along  the  carrying- 
table,  not  quite  to  the  end,  though,  and  these  big 
boards  came  clear  down  on  the  carrying-table,  some- 
times clear  of  the  push-table,  the  various  lengths. 
I  had  to  watch  out  for  them  to  see  that  they  did  not 
strike  my  foot  when  I  got  up  to  that  carrying-table. 

I  couldn't  say  that  I  was  a  boy  of  a  little  more 
than  average  intelligence.  Naturally  I  thought  I 
esteemed  myself  [160]  a  boy  above  the  average. 
If  I  had  had  occasion  to  stop  and  think  I  would  have 
known  and  appreciated  that  there  was  danger. 

Redirect  Examination. 
(By  Mr.  HAINES.) 
This  accident  occurred  something  over  six  years 
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ago.  I  have  not  been  going  to  school  since  then.  I 
couldn't  say  why.  I  had  not  the  means  to  go  to 
any  school.  I  could  go  maybe  to  a  public  school  and 
then  throw  all  my  responsibility,  as  you  might  say, 
I  would  be  on  my  parents  to  keep  me.  I  had  my 
own  way  to  make. 

That  plank  X  is  not  there  now.  The  mill  runs 
without  it.  I  noticed  a  change  made  in  the  skids 
since  the  time  I  was  hurt.  Just  the  iron  or  steel 
cleat,  that  is  a  band,  a  protection  on  the  top  of  it 
where  the  lumber  comes  down  and  hits  it.  They  are 
longer,  because  the  table  has  been  moved  out  and 
lowered.  The  push-table  was  moved  out  three  feet, 
I  believe  it  is.  Before  and  at  the  time  the  accident 
occurred,  there  were  no  iron  strips  on  top  of  the 
skids.  By  looking  at  the  photograph  annexed  to  my 
deposition,  I  observe  that  the  skids  have  been  gouged 
or  worn  out.  The  lumber  moving  on  these  skids  had 
the  tendency  to  wear  them  out.  I  testified  in  answer 
to  Mr.  Wright  that  since  the  accident  this  carrying- 
table  has  been  extended,  and  there  is  another  set  of 
skids  leading  from  the  carrying-table  of  the  size  it 
was  then,  down  to  the  extension  of  the  carrying- 
table.  The  loading  is  done  out  in  the  yard  alongside 
this  extension.  It  is  not  any  longer  done  from  this 
platform.  I  know  that  there  is  still  a  man  working 
on  the  platform  F.  He  keeps  those  jams  [161] 
cleared  out  there,  that  lumber.  That  is  his  business. 
The  four  men  of  his  that  were  there  had  to  do  all  the 
work  of  the  loading  of  the  lumber  and  the  keeping 
of  the  jams  cleared,  before  and  at  the  time  of  this 
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accident.  Now  one  man  attends  to  that.  He  does 
not  do  any  loading  of  the  lumber.  At  the  time  this 
accident  occurred,  this  roller  shaft  was  running, 
about  a  hundred  revolutions  a  minute,  as  near  as  I 
can  recollect.  In  order  to  get  up  there  from  a  push- 
cart, you  would  have  to  get  up  over  that  working 
shaft.  This  push-table  was  lowered  about  a  foot 
since  the  accident.  This  platform  between  the 
tables  was  boarded  over.  If  the  extension  of  the 
carrying-table  was  not  under  construction  at  that 
time,  it  had  just  been  practically  completed,  it  had 
not  been  in  use  yet.  It  was  under  construction  some- 
time during  the  two  weeks  that  I  was  working,  but 
it  had  not  been  actually  installed  and  in  operation. 
As  far  as  I  knew,  it  was  a  part  of  the  plan  of  the 
mill.  The  platform  between  the  carrying  and  the 
push-table  was  boarded  over.  And  if  any  of  the 
other  men  had  occasion  to  get  up  on  to  the  carry- 
ing-table, they  would  step  up  on  the  little  table  and 
the  carrying-platform,  and  then  on  the  other  table. 
My  ambition  was  to  work  into  a  better  position 
in  the  mill.  I  considered  then  the  work  would  be 
extremely  hard.  From  the  time  in  the  morning, 
maybe  15  or  20  minutes,  or  maybe  half  an  hour  after 
that  time,  my  clothes  were  not  dry, — you  might  say 
soaked  through  with  sweat,  from  that  time  on.  The 
reason  I  did  most  of  this  work  was  that  I  had  orders 
to  get  up  there,  and  then  I  was,  as  you  might  say, 
ambitious  to  do  [162]  the  work  and  make  a  show- 
ing, you  might  say,  so  I  would  be  in  favor  and  be 
promoted. 


vs.  H.  C.  McCann.  169 

(Testimony  of  H.  C.  McOann.) 

As  to  my  health,  I  haven't  the  same  health  I  had 
before  the  accident,  by  far,  and  as  to  getting  about, 
I  haven't  that — I  lack  that  walking,  carrying  me 
over  on  to  the  left  foot,  all  that  spring  has  to  be 
done  from  the  hip,  you  might  say,  and  I  don't  know 
whether  it  is  from  that  cause,  or  what  it  is,  but  I 
have  trouble  with  my  back  in  that  portion,  and  I 
can't  carry  anything  heavy,  being  I  lack  that  ability 
to  throw  myself  over  from  the  other  foot,  to  walk, 
and  it  is  so  unreliable,  I  can't  rely  on  the  foot  what- 
ever. Sometimes  I  will  be  at  work  and  one  will 
break,  and  I  will  have  to  quit  work  and  lay  off  one 
week  or  two  weeks  until  I  can  fix  it  up.  At  times 
there  is  very  much  tenderness.  It  is  very  sensitive 
in  parts,  and  at  times  it  gets  very  sore  from  being 
upon  it. 

I  have  been  trying  to  get  a  correspondence  school 
training. 

If  this  plank  had  been  taken  out  as  it  is  now,  as 
near  as  I  can  say,  my  foot  would  not  have  been 
caught  in  that  way,  it  could  not  have  been.  It  was 
actually  caught  between  the  roller  and  this  plank. 

About  this  picaroon,  I  said  something  in  my  depo- 
sition about  providing  myself  with  one.  The  pica- 
roons which  the  company  provided  ran  in  the  neigh- 
borhood of  three  and  a  half  feet,  or  maybe  four  feet, 
in  length.  I  provided  myself  with  one  with  a  handle 
on  it  about  five  feet  long.  I  made  it  longer  so  I  could 
work  more  easily  on  the  platform,  make  the  work 
that  much  easier.     [163] 

This  table  was  about  five  feet  and,    seven  inches, 
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as  I  have  testified.  It  would  be  like  trying  to  go 
fishing  to  stand  on  this  platform  and  reach  over  with 
that  picaroon  and  dislodge  this  board  as  it  was  there, 
you  couldn't  really  say  you  could  do  the  work,  it 
would  be  just  a  chance  that  it  would  take  some  hold 
on  it.  These  picaroons  just  have  one  claw.  I  had 
to  lay  the  picaroon  aside  when  carrying  lumber  and 
pick  them  up  when  occasion  arose  for  reaching  lum- 
ber on  the  carrying-table,  or  whatever  use  I  could 
make  of  it.  I  think  this  picaroon  of  my  own  was  a 
better  instrument  than  the  one  the  company  fur- 
nished and  that  is  the  one  that  was  gone  when  I  got 
back  at  noon.  I  am  not  positive  about  whether  they 
use  those  picaroons  out  on  the  rafts;  they  used  most 
every  kind  of  a  tool  out  there  that  there  was.  I  do 
not  believe  that  I  ever  saw  my  picaroon  after  that 
noon,  that  is,  so  I  would  know  it;  there  are  several 
down  there  now  of  the  same  size,  about  the  same 
size,  but  I  could  not  say  it  was  the  one  I  had. 

Recross-examination. 
(By  Mr.  WRIGHT.) 

I  said  a  few  moments  ago,  in  response  to  a  ques- 
tion asked  by  my  counsel.  Judge  Haines,  that  I 
went  up  there  because  I  had  been  ordered  to  go  up 
that  way,  the  order  that  I  have  heretofore  testified 
to  being  given  by  Mr.  Kelty.  That  is  the  only  order 
I  ever  received  about  going  up  there. 

I  could  not  move  that  plank  with  a  picaroon,  I 
would  have  to  get  clear  around,  when  you  stick  them 
in  you  got  to  push  on  them,  and  the  more  you  pull 
on  it  the  tighter     [164];    they  go  in.     I  did  not  try 
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to  remove  it  at  tliat  time.    Being  the  roller  was 

working  entirely  against  it,  the  only  way  I  could 

have  removed  it  would  be  to  get  out  and  shove  it 

back. 

Q.  You  rather  liked  to  get  up  there  so  as  to  show 
you  were  active,  in  order  to  get  promoted? 

A.  We  did  not  have  any  time  to  try  anything  down 
there;  the  work  had  to  be  done  and  had  to  be  done 
quick. 

I  could  not  say  whether  it  was  customary  when 
we  quit  work  to  put  the  picaroon  between  the  carry- 
ing-table and  push-table.  We  were  working  with  it 
there,  we  could  not  keep  it  in  our  hands  when  we 
w^ere  handling  the  lumber,  and  we  would  drop  it  the 
most  convenient  place.  We  had  no  regular  system, 
whatever  occurred  to  us  right  around  in  that  vicin- 
ity ;  every  man  was  his  own  boss  in  that  regard  and 
did  what  he  pleased. 

The  revolving  shaft  was  protected  by  a  board  on 
the  under  side,  but  not  on  top.  That  board  might 
have  been  almost  level  with  the  shaft,  or  around  in 
that  vicinity.  It  did  not  come  up  even,  or  above  the 
shaft  any. 

The  joints  here  where  the  rolling  shaft  connected 
with  these  rollers  were  not  protected  by  a  casing,  so 
that  there  was  no  danger  of  getting  my  foot  into 
those. 

I  identified  on  the  photograph  a  piece  of  iron 
pipe  that  extended  up  from  the  comer  of  the  push- 
table  and  to  the  end  of  the  roller.  That  was  there 
at  the  time  of  the  accident.     It  was  about  three- 
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quarter  inch  pipe,  something  like  that. 

Q.  Was  it  solid,  put  in  securely?    [165] 

A.  There  was  a  hole  in  there  and  it  was  down  in 
that  hole.  I  never  took  hold  of  that  pipe  when  I  got 
up. 

Q.  Couldn't  you  easily  have  gone  up  on  the  push- 
table  from  the  outside  of  the  roller  by  putting  your 
hands  upon  that  pipe,  could  you  not  have  stepped 
upon  the  projection  there  that  covered  this  revolv- 
ing shaft  and  gone  up  that  way,  without  being  in 
danger  of  getting  your  foot  into  the  roller? 

A.  Well,  being  it  is  easy, — I  didn't  form  any  con- 
clusion; I  most  likely  didn't  observe  it  at  the  time; 
that  pipe  did  not  extend  up  very  high.  The  pipe 
extended  up  about  two  feet;  I  was  two  feet  below 
here,  so  the  pipe  stood  up  at  least  four  feet  from  the 
level  where  I  was  standing. 

Q.  And  couldn't  you  reach  up  that  way  and  spring 
up  on  the  push-table  without  getting  on  the  roller? 

A.  When  I  would  get  on  the  level,  I  would  be  hold- 
ing on  to  a  pipe  down  by  my  feet. 

I  could  not  give  myself  any  assistance  in  that  way. 

My  health  is  not  as  good  now  as  it  was.  I  have 
gained  some  thirty  pounds.  It  is  all  according  to 
whether  I  am  able  to  eat  three  good  square  meals  a 
day.  I  am  able  to  eat.  At  times  food  tastes  good 
to  me;  it  is  according  to  what  it  is;  I  ami  not  very 
particular. 

As  near  as  I  know  my  circulation  is  good. 

Q.  There  is  nothing  very  seriously  the  matter 
with  you  now  outside  of  the  loss,  which  is  verv  un- 
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fortunate,  of  your  foot. 

A.  My  stomach  has  never  been  in  the  same  con- 
dition it  was  before.  I  could  not  say  whether  it  is 
because  I  do  not  get  exercise.  It  started  to  bother 
me  from  the  time  [166]  of  the  accident.  It  never 
bothered  me  before;  it  only  bothered  me  to  keep  it 
filled  before,  and  that  does  not  bother  me  now.  It 
bothers  me  to  be  careful  how  much  I  do  fill  it. 

Redirect  Examination. 
(By  Mr.  HAINES.) 

No  officer  of  the  corporation,  or  foreman,  told  me 
when  I  wanted  to  get  up  there  to  take  hold  of  this 
iron  rod  and  step  there  and  get  up  that  way.  I  had 
no  instructions  at  all  from  anybody  how  to  get  up. 

Cross-examination. 
(By  Mr.  WRIGHT.) 

No,  I  never  saw  other  employees  mounting  over 
these  push-carts.  I  never  saw  anybody  get  up  any 
other  way.     [167] 

Testimony  of  A.  W.  Diller  [for  Plaintiff]. 

A.  W.  DILLER,  called,  sworn  and  examined  on 
behalf  of  plaintiff,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  HAINES.) 

My  name  is  A.  W.  Diller.  I  live  at  1714B  Street, 
in  this  city.  My  occupation  is  carpenter  and  build- 
ing. I  made  that  model  which  has  been  used  here 
to  illustrate  the  testimony,  at  the  request  of  Mr. 
Winders.  He  was  the  superintendent  of  the  Benson 
Lumber   Company.     I   believe   he    succeeded   Mr. 
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Evenson.  I  think  the  model,  a  portion  of  it,  is  made 
on  a  scale  of  one  inch  to  the  foot.  I  have  examined 
the  mill  since  I  made  the  model. 

The  guard-rail  on  the  south  side  of  the  push-table 
A  rises  above  the  surface  of  the  table  perhaps  an 
inch  above  the  rolls  or  an  inch  and  a  quarter,  some- 
thing like  that.  I  just  worked  at  setting  up  this 
machinery  for  the  lumber  company.  I  am  one  of 
the  carpenters  who  worked  on  it.  I  made  the 
changes  after  this  accident.  The  push-table  was 
cut  down  or  lowered  about  twelve  inches  and  moved 
forward  about  three  feet.  The  platform  F  was  left 
as  it  was  before  it  was  moved  forward.  The  skids 
originally  were  made  of  Oregon  pine,  from  the  trim- 
mer down  to  the  carrying  and  the  push-table,  the 
Oregon  pine  being  either  two  or  three  by  eight. 
Those  skids  were  not  topped  with  iron  at  that  time. 
I  was  not  right  there  at  the  time  the  accident  oc- 
curred. I  was  not  on  the  grounds  that  afternoon, 
but  I  knew  about  when  the  accident  did  occur;  my 
attention  was  called  to  it.  I  was  not  engaged  at 
that  time  in  making  any  changes  in  this  machinery. 
I  was  engaged  in  the  construction  of  part  of  it; 
[168]  if  I  remember  right,  I  was  at  work  on  the 
east  end.  If  I  remember  correctly,  I  was  employed 
on  the  extension  from  that  table,  this  carrying-table 
B,  out  east.  I  would  judge  that  extension  to  be 
125  or  130  feet  long.  It  is  the  same  thing  as  is  there 
now.  The  original  plans  of  the  work  contemplated 
this  lengthened  carrying-table.  This  original  plan 
contemplated  that  the  lumber  should  be  taken  along 
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the  north  side  of  the  table  as  it  came  out  on  these 

chains  to  be  drawn  off  and  placed  on  carts. 

Q.  You  mean  at  the  time  that  the  accident  oc- 
curred, but  I  mean  afterwards,  where  was  the  lum- 
ber loaded,  taken  off  and  loaded  on  the  cars? 

A.  It  is  loaded  from  these  chains  that  extend  east. 

Q.  That  long  carrying-table'? 

A.  At  present  here. 

At  the  time  the  accident  occurred  the  lumber  was 
loaded  here  on  this  platform  called  F.  I  do  not  re- 
member the  exact  number  of  men  that  were  used  in 
working  on  this  platform  before  these  changes  were 
made,  four  or  five  though,  but  I  do  not  remember. 
These  men  saw  to  releasing  any  jams  of  lumber  that 
occurred  as  it  came  from  the  trimmer. 

If  I  remember  correctly,  I  made  this  model  about 
two  years  ago.  When  I  made  the  model  this  plank 
was  not  parallel  to  the  dog-roller  in  the  mill;  I  put 
this  in  the  model  because  it  was  there  at  the  time 
the  accident  occurred.  I  tore  out  that  plank,  or  else 
the  men  working  with  me  tore  it  out,  I  do  not  re- 
member. Mr.  Evenson  ordered  us  to  take  it  out, — 
I  think  it  was  the  Monday  morning  perhaps  after  the 
accident.     [169] 

Cross-examination. 
(By  Mr.  WRIGHT.) 

I  took  some  measurements  at  the  time  I  con- 
structed this  model  of  the  push-table  and  carrying- 
table,  of  the  different  distances.  It  is  practically  on 
a  scale  of  one  inch  to  the  foot,  I  think,  as  nearly  as  I 
could  make  it,  but  I  do  not  remember  whether  it  all 


170  Benson  Lumber  Compciny 

(Testimony  of  A.  W.  Diller.) 
scaled  to  one  foot  to  the  inch. 

The  guard-board  in  front  of  the  dog-roller  was  not 
there  at  the  time  I  made  this  model.  However,  I  was 
familiar  with  its  position  at  the  time  of  the  acci- 
dent. It  is  perhaps  an  inch  lower  on  the  model 
than  the  position  it  occupied  then. 

Mr.  WRIGHT. — I  have  designated  this  as  the 
guard-board;  I  do  not  know  whether  that  is  the 
proper  name  for  it  or  not.  He  said  it  was  there  at 
the  time  of  the  accident,  but  it  was  taken  away,  and 
that  it  is  probably  represented  an  inch  lower  in  the 
model  than  it  was  at  the  time  of  the  accident. 

(Witness  continuing:)  The  exact  measurements  of 
this  model,  of  the  distance  from  the  edge  of  the  roll 
nearest  the  edge  of  the  carrying-table,  to  the  edge 
of  the  carrying-table  would  represent  about  a  foot,  I 
think.  The  distance  from  the  edge  of  the  carrying- 
table  to  the  guard-board  on  a  direct  line  is  two  feet. 
The  height  of  the  edge  of  the  guard-board  above  the 
carrying-table  would  measure  about  [170]  21 
inches.  The  guard-board  was  nearly  an  inch  higher ; 
that  would  make  it  22'  inches.  I  think  it  was  a  little 
above  the  center  of  the  roll.  The  diameter  of  the 
roll,  I  believe,  is  6  inches.  The  edge  of  the  guard- 
board  was  three  inches  lower  than  the  top  of  the  roll. 

The  spikes  varied  from  3/8  to  %  of  an  inch. 

Measured  from  the  edge  of  the  guard-board  or  the 
edge  of  the  carrying-table  to  the  extreme  edge  of  the 
push-table  it  is  almost  three  feet.  It  is  about  three 
feet  from  the  edge  of  the  carrying-table  to  a  point 
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immediately  over  the  roller  on  the  edge  of  the  push- 
table. 

I  was  at  work  in  and  about  the  mill  after  the  ac- 
cident I  expect  a  year. 

This  diagram  was  not  made  after  the  changes  had 
taken  place.  The  model  was  made  before  that  was 
moved  out.  I  do  not  remember  whether  it  was  made 
before  the  push-table  was  lowered.  I  helped  to  lower 
the  push-table. 

There  was  an  intervening  platform  between  the 
main  platform  marked  F  on  this  model  and  the 
carrying-table,  marked  B.  I  think  that  platform 
was  there  at  the  time  of  the  accident.  I  thought  you 
had  reference  to  the  platform  between  the  carrying- 
table  and  the  push-table.  I  think  there  was  a  slight 
step  on  the  platform  marked  F.  It  was  used  to 
make  it  more  convenient  to  get  up  that  way.  If  I  re- 
member correctly,  it  was  there  at  the  time  of  the  ac- 
cident. 

Redirect  Examination. 
(By  Mr.  HAINES.) 

This  platform  between  the  carrying-table  and  the 
push-table  [171]  is  as  it  is  now  and  there  was  a 
small  step  leading  from  F  up  on  to  that,  which  was 
for  the  purpose  of  facilitating  getting  up  on  to  it. 

Ctoss-examination. 
(By  Mr.  WRIGHT.) 

I  worked  for  the  Benson  Lumber  Company  at  the 
sawmill  subsequent  to  the  accident  for  more  than  a 
year.    I  have  worked  for  them  recently.    I  quit  be- 
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cause  I  got  througli  with  the  work  they  had  for  me. 

Yes,  I  guess  I  was  discharged. 

Mr.  Wright  makes  his  opening  statement  to  the 
jury.     [172] 

Testimony  of  T.  C.  Kilty  [for  Defendant]. 
T.  C.  KILTY,  called,  sworn  and  examined  on  he- 
half  of  the  defendant,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  WRIGHT.) 

My  name  is  T.  G.  Kilty.  I  live  at  3760  Olive 
Street,  in  this  city.  I  have  been  here  for  nearly 
ten  years.  I  was  away  about  the  beginning  of  this 
trial,  in  the  northern  part  of  the  State,  about  100 
miles  north  of  Sacramento.  I  own  property  there, 
and  came  from  there  down  here. 

During  July,  1907,  I  was  outside  foreman  for  the 
Benson  Lumber  Gompany.  I  am  acquainted,  and 
was  at  that  time,  acquainted  with  the  plaintiff  in  this 
case,  H.  G.  McCann.  I  was  with  the  company  there 
before  they  started,  and  I  think  they  started  in  May; 
the  first  run  lasted  until  about  the  middle  of  June, 
and  then  we  started  up  again,  soon  after  the  4th  of 
July,  I  guess  perhaps  the  next  day. 

There  is  always  an  inside  foreman  for  all  mills, 
and  I  was  general  foreman  for  the  Benson  Lumber 
Gompany  at  that  time  and  as  such  foreman  I  had 
charge  of  the  men  working  outside  of  the  mill,  and 
working  about  the  carrying-table  and  push-table  and 
rolling  platform.  I  employed  the  men  who  were 
thus  engaged.     I  employed  Mr.  McGann,  the  plain- 
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tiff  in  this  case.  I  assigned  Ms  duties  to  him  and 
told  him  where  to  work  and  what  work  to  do.  He 
was  one  of  four  men  to  take  the  lumber  as  it  came 
from  the  mill  and  delivered  on  the  carrying-table 
there,  as  it  has  been  named,  to  load  it  on  the  trucks. 
I  told  him  that  was  what  he  was  to  do.  Three  other 
men  were  employed  with  him- :  Mr.  Coffin,  and  a  man 
named  Smith,  and  a  Greek  that  I  cannot  just  name. 
[173]  I  was  with  these  men  where  they  were  work- 
ing a  considerable  portion  of  the  time.  McCann  had 
been  at  work  on  that  loading  platform  from,  I  think 
July  5th ;  he  had  been  at  work  there  in  the  neighbor- 
hood of  two  weeks.  He  did  not  have  any  imple- 
ments to  put  the  lumber  on  the  trucks  with ;  all  that 
is  required  is  the  hands.  He  received  the  lumber 
on  the  carrying-table  there  to  put  it  on  the  trucks. 
I  call  it  the  receiving-table;  that  is  where  he  took 
the  lumber  off  and  put  it  on  these  buggies.  He  did 
not  have  to  reach  for  the  lumber  that  was  required 
to  go  on  the  trucks;  he  only  had  to  reach  for  short 
pieces  that  might  get  on  the  table  one  way  or  another 
at  the  back  end;  he  did  not  have  to  reach  for  any 
lumber  to  put  on  the  trucks.  We  provided  him  with 
a  picaroon  to  reach  those  short  pieces.  I  think  I 
instructed  him  in  the  use  of  the  picaroon;  think  I 
showed  him;  brought  it  up  there  after  the  mill  had 
run  a  day  or  two  perhaps, — I  discovered  that  it  was 
necessary,  that  it  was  one  of  the  things  we  must  have, 
and  I  had  one  made  and  brought  up  there;  they 
knew,  of  course,  the  use  it  would  be  put  to.  I  saw 
them  using  it ;  I  used  it  myself,  used  it  for  them. 
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There  were  four  men  working  on  that  loading 
platform ;  they  should  have  worked  in  pairs  to  do  ef- 
fective work.  I  think  Mr.  McCann  worked  with  Mr. 
Coffin, — in  fact,  all  of  the  time  he  worked  there  on 
what  we  call  the  outside  car,  that  is  the  one  that  is 
farthest  away  from  the  push-table.  The  four  of 
them  had  to  stand  in  that  space  right  there;  two 
tended  the  inside  truck  and  two  the  outside  truck; 
usually,  and  at  all  times,  all  of  the  lumber  might  be 
over  one  truck,  and  they  would  have  to  take  it,  just 
all  worked  together.     [174] 

Coffin  and  McCann  generally  worked  in  pairs. 
With  regard  to  working  next  to  or  farthest  from 
the  push-table,  they  had  to  work  to  the  best  advan- 
tage. I  think  they  did  that;  they  arranged  that 
themselves.  The  lumber  came  down  there ;  it  might 
all  belong  on  one  truck  and  they  would  have  to  do 
the  best  they  could  to  get  it  out.  When  I  first  em- 
ployed McCann  I  assigned  him  to  this  particular 
work.  I  think  he  asked  for  that  job.  When  the 
mill  had  the  first  run,  he  was  doing  the  same  work, 
only  instead  of  that  he  picked  it  off  of  the  platform; 
it  came  down  on  the  platform.  I  rather  think  I  gave 
him  about  a  week's  work  after  the  mill  shut  down, 
and  during  the  time  it  was  shut  down  he  was  there 
and  he  asked  if  he  could  have  his  job  back  again; 
I  am  quite  sure  he  asked  that  question.  He  applied 
to  me  for  the  job. 

I  have  seen  Mr.  M'cCann  here  in  the  courtroom, 
upon  the  witness-stand.  As  to  his  size  now  as  com- 
pared with  his  size  then,  I  think  he  is  pretty  much 
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the  same.  I  cannot  see  any  difference.  I  would  not 
notice  any  difference  in  his  size.  I  did  not  know  his 
age  at  that  time.  I  did  not  ask  him  how  old  he  was 
and  he  did  not  tell  me.  I  noticed  he  was  able  to  do 
the  work.  I  observed  him  at  the  first  job  he  done 
there,  when  I  took  charge  of  the  outside,  that  he  was 
well  able  to  do  the  work,  as  well  as  the  other  men. 
He  did  not  have  to  make  any  representations  to  me 
about  his  ability  to  work,  he  showed  that  he  was  able 
to  do  his  part  of  the  work  at  the  first  run.  He  was 
equally  active  with  the  other  men  that  were  em- 
ployed at  the  same  place ;  he  was  very  smart.  [175] 
He  had  no  recommendations  when  he  came  to  me  for 
the  job;  we  did  not  require  any  recommendations; 
he  never  told  me  that  he  had  worked  elsewhere  for 
I  never  asked  him.  I  do  not  know  as  it  occurred 
to  me  what  his  weight  was  at  that  time;  he  was  an 
ordinary  young  man ;  I  would  judge  him  to  be  about 
140  pounds;  I  had  no  occasion  to  think  about  it  at 
that  time;  I  only  knew  he  was  able  to  do  the  work. 
I  did  not  form  any  judgment  as  to  his  age  at  that 
time. 

I  have  been  around  lumber  all  my  life;  I  began 
work  in  the  lumber  business  when  I  was  15  years 
old,  and  I  have  worked  around  sawmills  ever  since, 
you  might  say,  until  I  came  to  California,  and  I 
worked  here  nearly  two  years;  I  worked  here  for 
nearly  a  year  after  this  accident,  as  foreman  until  I 
got  my  leg  broken  down  there  and  I  gave  up  the 
position.  I  worked  there  since ;  I  had  charge  of  the 
platform.    I  am  not  now  employed  in  any  capacity 
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by  the  Benson  Lumber  Company ;  have  not  been  for 
over  a  year,  and  am  not  interested  in  it  in  any  way 
whatever.  I  went  back  after  my  leg  was  broken  but 
had  to  quit.  Mr.  Evenson  was  manager  and  sent  me 
back  to  my  position,  but  I  found  I  could  not  do  the 
work,  as  my  position  required  walking  constantly 
and  my  leg  swelled  up,  my  left  leg,  so  I  had  to  give 
it  up,  then,  soon  after  that,  I  went  back  and  took 
charge  of  the  platform,  then  the  shipping.  I  do  not 
refer  to  this  loading  platform ;  it  was  the  main  plat- 
form where  they  load  cars ;  I  attended  to  the  loading 
of  all  of  the  lumber  that  went  out  on  cars. 

There  have  been  some  changes  made  in  the  mill 
since  I  was  there. 

Q.  What  changes  have  been  made  since  the  acci- 
dent? 

A.  Everything  is  the  same  except  where  the  double 
[176]  skids  appear  there,  there  was  only  one  skid; 
I  think  it  was  made  that  way  though  originally,  and 
we  only  wanted  one  skid,  just  a  single  skid ;  there  was 
just  a  single  skid  instead  of  double  skids  there ;  we 
found  that  was  a  fault  and  had  them  taken  out  right 
away. 

The  testimony  which  I  have  heard  about  the  lower- 
ing of  this  push-table  is  correct;  I  imagine  it  was 
lowered  about  12  or  13  inches;  the  principal  reason 
why  these  changes  were  made  was  that  they  in- 
creased the  capacity  of  the  mill  about  that  time ;  they 
had  to  have  more  room;  they  saw  about  one  third 
more  lumber  now  than  they  used  to.  The  carrying- 
table  has  not  been  changed;  all  that  work  was  there 
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then  when  the  young  man  got  hurt. 

Prior  to  that  accident  I  had  never  seen  anyone 
mount  the  push- table  from  the  carrying-table  and 
over  the  dog-roller.  I  never  saw  the  plaintiff  in  this 
case  go  from  the  carrying-table  over  the  dog-roller 
up  on  to  the  push-table.  I  gave  the  plaintiff  instruc- 
tions as  to  where  he  was  to  perform  his  work  and 
where  he  was  to  stay  while  working. 

Q.  Just  indicate  on  this  model  here  where  you  told 
him  to  stay. 

A.  He  was — these  men  had  this  space,  the  truck 
would  stop  about  here  and  the  extreme  end  of  the 
lumber  would  stop  here,  so  it  would  not  interfere 
with  their  passing  in  here,  so  that  the  lumber  would 
extend  over  here  in  this  way,  so  this  place  was  never, 
— one  truck  would  stand  in  here  as  close  as  we  could 
put  it  without  interfering  with  the  running  of  the 
truck  when  it  was  loaded,  and  the  other  would  stand 
on  this  side  of  the  platform,  and  I  discovered  soon 
after  the  [177]  mill  started  the  way  to  prevent 
these  jams  you  have  heard  so  much  about  was  to 
keep  this  table  clear,  if  this  table  was  not  just  clear, 
it  would  throw  back,  and  it  would  keep  on  until  it 
would  touch  up  here,  so  that  was  one  of  the  reasons 
*why  these  jams  occurred  which  you  have  heard  tell 
about,  by  not  having  this  table  clear,  and  quite  fre- 
quently, in  fact  every  time  I  would  come  up  there 
the  first  few  days,  I  would  find  this  young  man  here 
(Mr.  McCann)  up  on  this  table.  I  called  him  down 
immediately,  told  him  this  little  platform  at  the  side 
of  the  push- table  was  his  place.     That  was  my  duty, 
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because  I  had  to  have  this^  platform  clear  in  order 
to  keep  the  mill  running,  and  as  I  said  I  discovered 
this  was  the  cause,  or  the  principal  cause,  of  these 
jams,  not  having  this  platform  clear.  The  boards 
that  came  down  over  the  skids  were  all  lengths,  many 
of  them  were  long  boards.  Sometimes  a  board  pass- 
ing down  these  skids  and  over  on  to  the  push-table 
and  carrying-table  would  be  of  sufficient  length  that 
one  end  was  on  the  carrying-table  when  another  por- 
tion of  it  was  on  the  push-table ;  the  length  capacity 
was  thirty-two  feet  of  the  whole  thing.  The  lumber 
and  boards  were  of  various  lengths.  You  know  the 
trimmer  might  have  to  cut  a  piece  out  of  the  center ; 
he  might  have  to  trim  the  wane, — the  wane  is  bark 
that  comes  in  the  lumber,  in  the  log, — so  he  might 
have  to  take  a  chunk  right  out  of  the  center  of  say 
two  feet  in  order  to  make  this  lumber  merchantable 
lumber,  make  it  into  what  we  call  merchantable  lum- 
ber, and  of  course  a  big  piece  would  fall  on  here,  and 
the  other  piece  on  here,  and  these  skids  extend  here 
the  same  as  there.  At  first,  I  told  McCann  a  couple 
of  times  a  day,  maybe  more  than  that,  to  come  down 
here  on  the  platform  by  the  push-table  and  stay 
here.  I  presume  that  [178]  I  told  him  oftener 
than  that.  He  seemd  to  be  up  there  on  the  carrying- 
table  every  time,  when  I  would  come  up  at  this  par- 
ticular place  he  would  be  up  on  this  platform,  and 
there  would  be  a  jam  there,  because  it  required  the 
men  to  work  in  pairs  in  order  to  do  effective  work, 
they  could  not  do  it  otherwise.  I  never  saw  any  of 
the  workmen  whose  duty  it  was  to  remove  the  lum- 
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ber  from  the  carrying-table  and  load  it  on  to  these 
trucks  mount  the  push-table  over  the  roller.  They 
could  not  possibly  be  expected  to  do  a  thing  like  that ; 
this  lumber  was  coming  down  here,  and  there  was  no 
reason  for  any  man  to  do  that;  there  was  no  plan 
of  work  that  called  for  that  kind  of  a  movement. 

I  did  not  superintend  the  construction  of  the  push- 
table  and  the  carrying-table.  I  was  not  a  millwright 
there;  I  only  placed  it  in  use.  I  know  the  guard- 
board  marked  ''X"  on  the  model  is  a  section  there; 
it  is  just  a  common  section  of  what  we  call  a  live 
roll. 

I  never  at  any  time,  during  the  employment  of 
Mr.  McCann  ordered  him  or  directed  him  to  mount 
the  push-table.  I  never  ordered  any  of  those  men — 
I  did  not  have  to  order  them,  because  they  learned 
very  early  there  it  was  their  duty  to  take  that  lum- 
ber. 

The  workmen  generally  mounted  the  platform  by 
two  trucks  on  the  inside.  The  only  time  a  truck 
was  not  there  was  [179]  in  the  process  of  mov- 
ing a  loaded  truck  and  replacing  it  with  an  empty 
truck.  There  generally  were  two  trucks,  one  on  the 
inside.  We  replace  them  both  at  the  same  time; 
they  came  in  for  loading ;  the  loading  crew  generally 
done  this  replacing. 

I  had  general  supervision  over  the  loading  of  these 
trucks  as  well  as  the  work  at  the  carrying-table. 
The  height  to  which  they  were  generally  loaded  de- 
pended on  how  fast  the  lumber  came,  and  if  we  had 
cars  to  load  them  into  quickly,  and   a  great   many 
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things,  they  would  go  from  two  feet  to  three  feet 
high;  that  is,  from  1,500  to  2,000  feet  on  a  truck, 
1,'500  feet  would  be  an  ordinary  load.  The  height 
would  not  make  them  fall  off ;  it  was  the  faulty  load- 
ing that  would  make  them  fall  off.  The  height 
would  not  cut  any  figure ;  you  can  load  it  as  high  as 
you  please  and  not  have  it  slide.  We  had  two  trucks 
there ;  the  first  trucks  we  used,  I  am  not  quite  sure 
if  we  had  any  of  the  new  trucks  there  at  that  time 
or  not ;  they  had  about  40  inches  of  loading  space,  I 
think. 

I  have  gone  on  top  of  this  push-table.  I  got  up 
on  the  lumber  and  got  up  from  behind  sometimes, 
but  most  of  the  time  I  got  up  on  the  cars,  also  on  the 
buggies,  to  get  on  top  of  this  push-table.  Mr.  Mc- 
Cann  got  upon  the  lumber  to  get  up  there ;  he  could 
not  get  up  any  other  way,  only  on  this  lumber  buggy. 
I  think  Mr.  Coffin  had  been  working  there  from  the 
very  start — I  would  not  be  sure  about  it.  I  kind  of 
think  he  was  right  there  from  the  start.  I  know 
there  was  not  any  platform  there ;  that  post  was  not 
there;  those  posts  were  not  there.  All  this  portion 
of  the  machinery  was  outside  of  the  main  building. 
The  trimmer  was  inside.  The  push-table  and  carry- 
ing-table and  loading  platform  were  just  outside 
the  wall  of  the  [180]  mill.  The  carrying-table 
and  push-table  and  platform  had  only  been  con- 
structed and  in  use  about  two  weeks.  We  put  a 
shade  over  that  very  soon;  I  would  not  say  it  was 
there  then,  but  I  decided  they  had  to  have  some  shade 
there,  but  I  would  not  say  how  many  days^ — I  would 
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not  say  yes  or  no  to  the  question  as  to  whether  there 
was  any  cover  or  shade  over  that  at  that  time;  we 
put  it  there  afterwards,  after  the  mill  started,  I  know 
that.  The  boxing  of  the  shaft  which  revolved  the 
rollers  on  the  outside  had  guards  on.  I  did  not  no- 
tice particularly  whether  there  was  a  big  plank  that 
extended  also  as  a  guard  on  the  outside  of  the  roller 
— there  is  so  much  machinery;  but  I  rather  think  it 
was  covered,  though. 

The  board  shown  in  the  photograph  attached  to 
plaintiff's  deposition  extending  the  entire  length  of 
the  push-table  just  outside  of  the  casing  is  part  of 
the  frame.  It  extended  far  enough  above  the  rollers 
to  prevent  the  lumber  from  throwing  over.  That 
shaft  there  shows  the  boxing;  it  shows  the  shaft 
there,  and  each  one  of  these  is  the  boxing  that  runs 
the  live  rollers.  The  boxing  is  protected  from  ac- 
cident, and  there  is  a  bevel  here  on  each  set  of  rollers 
there,  and  each  one  of  those  is  a  bevel  gear,  each  one 
here  has  a  large  gear,  perhaps  about  six  inches  that 
runs  these  live  rollers;  these  rollers  are  continually 
going,  as  these  gentlemen  saw  them  when  they  were 
down  there;  these  are  covered  with  a  casing,  and  this 
roller  might  have  been  covered.  It  might  have  been 
covered  sidewise.  I  would  not  have  taken  any  par- 
ticular notice  of  it.     [181] 

I  have  been  employed  in  and  about  sawmills  since 
I  was  fifteen  years  old,  and  am  familiar  with  the  con- 
struction and  operation  of  sawmills  generally.  I 
ran  one  for  four  years  myself.  It  is  customary  to 
have  push-tables  and  carrying-tables  and  loading 
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platforms  such  as  constructed  here,  in  sawmills. 
The  handling  of  lumber  in  the  Benson  sawmills  is 
one  of  various  plans,  like  any  other;  it  depends  upon 
where  the  lumber  wants  to  be  delivered.  The  push- 
table  and  the  carrying-table  at  the  Benson  sawmill 
are  constructed  as  push-tables  and  carrying-tables 
usually  are  constructed.  The  push-table  is  just  that 
there.  That  cannot  be  constructed  any  other  way. 
That  is  always  the  way  of  a  push-table.  It  would 
not  be  a  push-table  if  it  were  constructed  in  any 
other  way;  that  is  what  it  means;  that  is  what  it  is; 
it  is  the  change  of  the  course  of  the  lumber,  that  is 
what  a  push-table  is.  There  would  not  be  any  way 
of  covering  up  or  protecting  that  dog-roller  or  spike- 
roller  so  that  a  person  could  safely  go  up  from  the 
carrying-table  on  to  the  push-table.  If  you  did 
cover  it  up  or  protect  it,  the  lumber  would  not  strike 
it  at  all.  The  lumber  could  not  strike  the  spike- 
roller,  and  the  spike-roller  is  put  there  to  prevent 
the  lumber  from  sliding  back  when  it  tips.  It  was 
there,  so  that  when  it  tipped  and  struck  the  other 
table,  that  it  would  not  slide  back.  That  is  what  a 
push-table  was,*  to  take  it  until  it  was  clear  of  the 
roller.  The  guard-board  which  is  indicated  by  the 
letter  X  on  the  model — that  is,  that  board  which  ex- 
tended about  half-way  up  to  the  roller  and  between 
the  board  and  the  roller  where  the  boy  got  his  foot 
caught,  broke  first  in  the  center  and  hung  there  in 
two  pieces  for  quite  awhile,  and  then  it  was  pulled 
[182]  off.  I  don't  know  who  pulled  it  ofe,  I 
wouldn't  wonder  if  one  of  those  men  pulled  it  off 
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that  was  there.  It  might  be  a  couple  of  weeks  or 
three  weeks  after  this  accident  that  it  broke.  I 
don't  remember  the  exact  time.  It  broke  from  the 
lumber  falling  on  it  and  wore  out  and  broke  the 
board.  I  remember  quite  well  it  broke  in  the  center 
and  hung  in  two  pieces,  hung  at  each  end  for  quite 
a  while.  There  were  not  any  boards  placed  back  on 
it  after  that;  that  is,  not  while  I  was  there.  I 
stayed  more  than  a  year  after  this  accident  hap- 
pened. The  accident  happened  in  July,  and  I  had 
my  leg  broke  the  following  December,  and  I  worked 
there  until, — after  I  got  better,  I  worked  there 
until  the  following  November  or  December.  That 
would  be  a  year  afterwards. 

I  have  seen  Mr.  McCann,  the  plaintiff  in  this  case, 
on  top  of  the  push-table.  He  got  up  on  the  lumber 
wagon  to  get  up  there.  He  got  up  there  to  release 
a  board  that  was  wrong  there,  or  fouled  in  some  way. 
It  got  fouled  on  the  push-table.  The  usual  and  cus- 
tomary way  of  getting  on  that  push-table,  if  it  be- 
came necessary  to  get  up  there,  was  to  get  up  on 
the  lumber,  on  those  buggies.  They  sometimes  get 
rid  of  a  board  from  the  hind  end  here;  there  was 
a  step  there  that  was  used  sometimes  in  the  early 
part  of  the — so  you  could  touch  a  board  and  all  you 
had  to  do  was  to  shake  it  up  and  it  would  start  off, 
and  sometimes  a  board  would  get  under  the  board 
that  was  to  go,  a  chip  or  inch  piece  and  stop  it  there 
from  resting  on  the  rollers.  I  couldn't  say  that  I 
ever  did  see  the  trimmer  stopped  to  clear  away  a 
jam  on  the  push-table.    It  would  be  a  good  thing  to 
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do  it.  I  couldn't  say  I  did-  see  it  stop  for  the  pur- 
pose of  clearing  the  push-table.  I  testified  [183] 
I  never  ordered  Mr.  McCann  to  get  up  there,  but  on 
several  occasions  I  told  him  to  get  down  off  the 
carrying-table  and  keep  in  his  place,  which  was  on 
the  platform.  The  reason  I  didn't  tell  him  not  to 
mount  the  push-table  from  the  carrying-table  was 
I  didn't  think — the  roller  was  there  right  in  plain 
sight,  in  broad  daylight,  and  pretty  good  notice  I 
thought  for  a  man  to  keep  away  from  it,  and  that 
fact  for  him  to  stay  in  his  place  was  all  I  wanted, 
to  stay  in  his  place  and  do  his  work.  I  employed 
the  other  men  engaged  in  and  about  the  loading 
platform.  They  had  not  all  been  to  work  there 
about  the  same  length  of  time.  There  was  some 
changes  made  there.  I  couldn't  say  that  all  of  the 
four  or  five  men  who  were  at  work  upon  the  loading 
platform  were  employed  about  the  same  length  of 
time.  Mr.  Coffin  was  there,  I  know,  all  the  time, 
and  I  think  there  were  some  changes  made  there. 
Those  same  men  had  not  necessarily  all  been  em- 
ployed on  this  portion  of  the  mill,  which  had  been 
operating  for  about  two  weeks.  I  don't  think  this 
man, — I  can't  call  his  name, — I  don't  think  he  was 
there  all  the  time.  I  know  Mr.  Coffin  was  there  all 
the  time  and  Mr.  McCann  was  there  all  the  time. 
Mr.  Coffin  was  one  of  the  original  men. 

This  push-table  became  clogged  or  jammed  up 
with  lumber,  you  might  say  like  an  accident  oc- 
curred; you  couldn't  tell  when  it  was  going  to  hap- 
pen, and  it  might  run  a  whole  day  and  not  run  half 
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a  day.  It  might  occur  two  or  three  times  in  half  a 
day.  It  was  just  simply  a  kind  of  a  mismove  of 
some  of  the  lumber.  It  was  not  on  every  occasion 
that  there  was  a  jam  there  that  it  become  nec- 
essary to  get  upon  that  push-table  and  relieve  the 
jam;  if  you  gave  that  a  pull  or  [184]  a  push  you 
might  start  it  off.  Frequently  that  was  all  that 
was  necessary  to  move  it.  The  end  of  it  might  be 
against  something  and  the  other  end  under  a  board 
and  throw  that  end  out  and  change  the  course. 
In  the  performance  of  my  duties  I  was  in  and  about 
the  yards  of  the  mill  and  in  where  this  platform  was 
and  around  the  carrying-table  many  times  in  the 
day,  my  duty  was  general  oversight  over  the  work, 
and  to  keep  the  mill  clear  and  keep  the  lumber  when 
it  was  piled,  to  see  that  it  was  loaded  in  the  cars. 

In  performing  the  work  about  the  loading  plat- 
form McCann  did  all  right;  he  was  as  good  as  any 
of  the  men  and  did  his  equal  portion  of  the  work. 
He  was  not  as  large  a  man  as  Mr.  Coffin,  but  it  did 
not  require  strength  only  but  activity  and  to  take 
hold  of  one  end  of  the  board  and  run  ahead  with  it. 
He  never  complained  that  the  work  was  too  heavy 
for  him.  I  had  no  favorites  and  there  was  no  favor- 
itism shown  as  to  light  work  and  he  was  not  given 
any  preference  over  any  body  else.  I  favored  him 
some  as  a  man  in  the  pond  wanted  a  man,  and  I  sent 
him  down  to  the  man  in  the  pond,  as  I  thought  he 
could  do  the  work  down  there.  It  was  a  much  bet- 
ter place  for  a  young  man  and  I  thought  this  young 
man,  being  active,  might  learn  to  ride  logs,  and  I 
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sent  him  down  there,  that  requires  a  man  who  can 
ride  a  log  in  the  water;  there  are  not  very  many  of 
those  men  here.  I  put  him  down  there  as  I  thought 
the  job  would  suit  him;  a  man  is  better  fitted  in  some 
places  than  others,  but  the  man  down  on  the  lake 
wanted  a  man  who  could  do  the  work  right  then;  he 
didn't  want  a  man  who  had  to  learn,  so  he  sent  him 
back. 

I  gave  Mr.  McCann  the  same  instructions  about 
his  work  [185]  that  I  gave  the  other  men;  there 
were  four  men  and  they  all  had  the  same  instruc- 
tions; in  fact,  they  knew  their  work  and  knew  it 
like  a  book,  and  as  far  as  I  know  it  was  the  custom 
of  all  the  men  to  get  up  on  that  push-table  from  these 
carts,  and  go  around  the  end  where  I  saw  him  get  up. 
I  never  saw  anyone  connected  with  the  work  there 
mount  over  the  roller  from  the  carrying-table  upon 
the  push-table. 

Cross-examination. 
(By  Mr.  HAINES.) 

I  don't  think  I  saw  a  man  get  up  that  way  any 
time;  if  the  mill  was  not  running,  the  chances  are  I 
would  not  be  there,  and  if  the  mill  was  not  running 
they  generally  sat  down.  There  would  be  no  oc- 
casion for  him  to  get  up  there  when  it  was  not  run- 
ning, unless  it  would  be  to  clear  away  little  pieces. 
The  only  occasion  there  was  for  getting  on  that 
push-table  was  when  the  mill  was  running. 

I  don't  believe  there  is  anybody  that  could  tell 
about  how  many  times  during  that  two  weeks  that 
the  machine  was  set  up  that  the  men  had  occasion 
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to  get  up  on  the  push-table.    I  didn't  keep  track  of 

it.     It  would  be  a  good  many  times. 

I  saw  Mr.  Coffin,  and  the  young  man  upon  that 
push-table  and  was  up  there  myself.  Also  saw  the 
scaler  up  there  sometimes,  the  man  that  scaled  the 
lumber,  that  tallied  it;  he  would  happen  to  come 
along  there  from  some  car  and  would  punch  it  out. 
It  wasn't  anybody's  regular  business  to  get  up  there. 
When  the  thing  was  built  it  wasn't  intended  that  any- 
body should  get  up  there.  The  men  did  go  up  fre- 
quently as  they  found  they  had  to  because  the  lumber 
would  go  wrong,  something  would  happen  that  would 
cause  it  to  stop,  and  if  they  didn't  get  up  there  and 
[186}  release  these  jams  the  lumber  would  eventually 
pile  up  so  it  would  have  to  be  taken  off  and  loosened. 
Certainly,  they  had  to  remove  those  jams;  I  don't 
say  they  did  not  have  to  get  up  on  that  platform. 
I  haven't  said  that;  it  was  necessary  to  go  up  there 
on  the  push-table.  I  did  not  see  them  every  time  it 
was  necessary  to  get  up  there;  I  was  not  there  all 
of  the  time.  It  was  the  place  of  these  four  men  to 
look  after  these  jams.  If  that  jam  occurred  or 
trouble  occurred  on  the  carrying-table,  it  wasn't 
anybody's  duty  to  see  to  that;  these  four  men  had 
to  take  care  of  all  the  lumber  that  come  down  there 
to  see  that  it  was  put  on  those  trucks.  They  had 
this  picaroon  to  work  with  to  reach  over  if  neces- 
sary. I  should  say  the  first  one  I  made  there  was 
about  four  feet  long.  I  believe  Mr.  McCann  made 
one  for  himself,  but  I  could  not  say  whether  he  made 
it  longer  than  the  rest. 
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The  general  location  of  one  of  these  two-wheeled 
lumber  carts  was  in  next  to  the  push-table,  then  a 
little  space,  then  another  one  to  the  right  of  the 
push-table,  looking  north.  I  think  the  cart  would 
track  about  three  feet. 

A  man  with  a  picaroon  four  feet  long  could  not  stand 
on  the  aisle  between  the  two  carts  and  reach  over 
and  do  anything  on  this  push-table;  he  could  stand 
on  the  platform.  He  could  not  stand  on  this  plat- 
form between  these  two  carts  and  any  lumber  piled 
on  and  reach  over  and  release  any  jam  with  his  pic- 
aroon; he  couldn't  use  the  picaroon  to  release  any 
jam;  it  was  too  high  for  that  purpose;  he  would  have 
to  get  up  on  something.  I  always  thought  it  was 
about  five  feet.  I  was  going  to  remark,  it  was  about 
the  height  of  my  shoulder.  I  never  had  any  occa- 
sion to  measure  it.  I  understood  you  had  [187] 
the  measurements  here. 

Q.  Yes,  we  have  it;  five  feet  seven? 

A.  I  never  measured  it,  but  I  frequently  stood 
there  as  I  was  going  to  remark,  and  leaned  my  shoul- 
der against  this  roller,  is  what  I  said. 

Q.  Against  that  roller  here.        A.  Yes. 

Q.  You  would  lean  it  against  the  roller? 

A.  Just  about  that  height. 

Q.  Did  you  ever  lean  against  that  roller  while  if 
was  revolving? 

A.  No,  I  am  not  as  foolish  as  that. 

Q.  Now,  then,  if  one  of  these  four  men  was  getting 
upon  this  push-table,  he  would  have  to  go  up  over 
this  revolving  shaft,  wouldn't  he? 
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A.  He  would  have  to  go  to  get  up  there,  I  am  not 
quite  sure  whether  that  shaft  is  covered  or  not,  I 
am  not  certain  about  that. 

Q.  That  shaft  was  there  ^        A.  Yes,  sir. 

Q.  You  saw  it  the  other  day,  didn't  you? 

A.  Yes,  sir;  it  was  there  all  right. 

Q.  And  isn't  it  true  that  the  shaft  itself,  on  sub- 
stantially or  altogether  its  whole  width  is  exposed 
now?        A.  Yes. 

Q.  Was  it  any  different  then? 

A.  I  don't  think  it  was.  I  think  it  is  just  the 
same  as  it  was  then. 

Q.  You  would  think  it  was  dangerous  to  lean 
against  or  have  your  clothing  come  in  contact  with 
the  revolving  shaft? 

A.  You  couldn't  lean  against  it,  but  if  a  man  was 
standing  on  the  load  of  lumber  on  one  of  the  carts, 
he  could  reach  in  and  reach  any  part  of  the  plat- 
form, if  the  cart  was  just  right. 

Q.  And  would  not  tilt  with  him?  This  was  a  sort 
of  a  tilting  cart? 

A.  Yes,  two-wheeled  cart.  It  was  loaded  so  the 
heavy  part  would  be  in  front;  it  was  always  leaning 
down  in  front.  We  tried  to  keep  it  so  we  could  tip 
it  back  easily,  pretty  near  balanced,  but  the  balance 
a  little  way  from  the  front.  I  think  they  provided 
for  a  man  getting  on  the  back  part  of  the  cart,  or  it 
would  tip  down.  I  think  we  had  a  horse  at  both 
ends.  I  think  we  had  something  to  keep  it  from 
tipping  down,  at  least  in  front.     [188] 

I  think  this  platform  was  about  ten  or  twelve  feet. 
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I  wouldn't  say  it  wasn't  ten  feet;  I  would  not  dis- 
pute your  word.  These  men  had  to  do  all  the  work 
of  loading  this  lumber  upon  these  carts,  and  it  was 
their  duty  to  see  that  the  lumber  was  not  jammed 
on  the  push-table,  or  the  carrying-table.  I  saw  the 
young  man  on  the  carrying-table  at  one  time,  and 
asked  him  to  get  down  so  he  could  clear  the  table, — 
keep  that  table  clear.  He  was  doing  nothing  there. 
I  wanted  him  to  get  down  and  hustle  up  the  work, 
get  the  tables  clear.  That  was  all  that  was  neces- 
sary, to  keep  that  lumber  off  the  table;  and  that  is 
all  I  said  to  him,  to  get  down  and  get  the  lumber 
on  the  cars,  and  hustle  this  work.  This  platform 
which  is  here  shown  between  the  push-table  and 
the  carrying-table  was  never  there,  that  I  know  of. 
I  heard  Mr.  Dillard's  testimony.  I  don't  say  that 
he  is  wrong.  I  don't  say  anything  of  the  kind. 
This  could  not  have  been  there.  It  was  not  there. 
There  was  a  step  clear  across  the  whole  platform 
there.  They  wanted  to  get  it  just  to  the  right 
height.  There  is  a  step  about  4  inches  high  from  the 
lower  platform.  There  was  a  lower  platform;  I 
should  judge  about  4  inches,  I  think  it  was  about; 
it  might  be  two  planks,  one  plank  on  top  of  the  other. 
From  the  loading-table  up  to  this  carrying-table 
was  about  three  feet.  They  would  put  those  planks 
there  to  adjust  the  lumber,  so  the  lumber  comes 
so  they  would  have  the  full  strength  of  their  arm 
to  pull  it  out,  to  get  the  right  height,  and  I  think 
they  found  out  it  was  a  little  bit  too  low,  and  so  they 
put  on  those  two  pieces  to  bring  it  just  right  and 
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get  hold  of  a  piece  of  lumber  and  pick  it  up.  This 
lengthened  carrying-table  was  built  at  the  same 
time,  and  it  was  not  in  use  yet;  we  hadn't  any  use 
for  it;  you  could  put  it  either  way.  [189]  I  don't 
say  that  it  was  put  there  without  intending  to  use 
it ;  it  iwas  put  there  to  be  used  when  the  time  came  to 
put  the  lumber  out  in  the  yard.  This  carrying-table 
was  a  part  of  the  original  plan  of  the  machinery, 
and  when  we  got  through  filling  the  contract  we 
had  no  use  for  that  platform.  That  platform  con- 
formed to  the  main  platform  leading  to  the  cars, 
and  all  the  lumber  at  that  time  went  on  to  the  cars 
to  the  Russ  Lumber  &  Mill  Company;  they  took  the 
entire  output.  It  was  built  to  load  the  lumber  into 
the  cars,  and  all  of  the  lumber  at  that  time  went 
to  the  Russ  Lumber  and  Mill  Company  and  was 
loaded  directly  into  the  cars.  We  had  not  yet  used 
the  yards  at  all.  The  platform  for  the  yards  is 
also  about  three  feet  lower  down  than  that  platform. 
Ever  since  the  Russ  Lumber  Company  bill  was  filled 
that  has  been  put  into  operation  and  has  been  used 
to  the  exclusion  of  this  platform.  It  was  a  rather 
confined  and  congested  place  to  handle  all  this  lum- 
ber and  at  the  same  time  to  have  the  men  keep  watch 
of  the  push  and  carrying-table,  but  it  answered  the 
purpose. 

There  was  considerable  noise  going  on  when  the  mill 
was  in  operation;  you  can't  run  a  mill  without  a 
noise, — it  is  a  necessary  thing;  there  is  a  band-saw, 
trimming-saws  and  edging-saws,  and  the  clatter  of 
lumber  all  going  on  at  the  same  time;  the  whole  thing 
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goes  together  in  order  to  have  it  go  at  all. 

The  machinery  in  this  mill  was  all  new  about  the 
time  this  accident  occurred;  it  had  been  there  just 
about  two  weeks.  It  was  no  experiment;  it  had 
come  from  a  plan;  I  think  it  was  an  Allison  mill. 
It  was  an  Allison  mill  and  they  don't  ever  experi- 
ment. The  push-table  and  carrying-table  features 
and  the  long  carrying-table  were  preserved  as  fea- 
ures  of  the  [190]  first  prepared  plan.  Those  are 
the  features  of  the  plan  that  are  permanent.  I  do 
not  know  what  the  man  had  in  mind  in  moving 
this  push-table  out  three  feet.  I  know  what  I  would 
move  it  out  for.  It  was  lowered  in  order  to  move 
it  out  so  as  to  get  more  space  inside. 

Q.  Then  it  was  not  in  perfect  working  order  at 
the  time  this  accident  occurred,  was  it? 

A.  Yes,  sir;  you  don't  mean  to  say  that  things 
don't  improve?     Things  improve  right  along. 

These  skids  were  of  wood,  2  by  6,  and  were  not 
shod  with  iron  at  the  time  this  accident  occurred, 
and  all  sorts  of  lumber  came  down  on  them;  some 
heavy  lumber;  all  kinds  of  lumber — everything  that 
comes  from  the  mill.  Naturally  it  very  soon  gouged 
out  the  surface  of  these  skids  and  broke  off  the  ends. 
It  will  wear.  Looking  at  the  photograph,  those 
skids  show  wear.  The  irons  were  put  on  there  to 
preserve  them. 

Q.  That  was  all  done  after  the  accident? 

A.  The  mill  was  more  along  and  running,  and 
naturally  after  it  has  run  awhile  you  see  where  it 
would  wear,  would  not  want  to  have  to  put  in  those 
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skids  every  week  or  month.  Those  are  double 
skids;  we  had  them  taken  out  and  made  single  skids. 
I  don 't  think  any  of  them  were  broken  out  during  the 
operation  of  the  mill;  they  would  not  hardly  wear 
out  in  two  weeks. 

Q.  Everybody  about  the  mill  was  unfamiliar  with 
the  operation  of  this  machinery  during  that  two 
weeks  more  or  less,  were  they  not? 

A.  Unfamiliar  with  the  sawmill? 

Q.  No,  with  the  operation  of  these  push-tables 
and  the  carrying-table? 

A.  They  were  new  there.  [191]  The  push-table 
was  removed  eastward  some  three  feet  and  lowered 
a  foot;  in  lowering  it  that  increased  the  capacity 
of  the  mill  and  they  wanted  more  space  for  the  lum- 
ber to  come  before  it  would  strike  the  table,  so  one 
piece  would  get  out  of  the  way  of  the  other.  They 
increased  the  capacity  of  the  mill  about  the  time 
they  made  the  change  there.  I  do  not  know  when 
that  was.  The  mill  commenced  running  in  the  first 
place  in  May  of  that  year,  I  think.  It  was  in  May, 
whatever  the  year  was.  Before  this  push-table  was 
put  in  the  boy  was  employed  there,  and  at  that  time 
the  lumber  was  delivered  from  the  trimmer  down 
on  to  this  same  platform,  and  he  worked  there.  The 
mill  shut  down  for  about  two  weeks. 

Q.  And  put  in  the  mill  while  the  boy's  labor  was 
suspended,  wasn't  it? 

A.  Not  during  all  the  time;  I  think  during  the  last 
week. 

Q.  And  during  that  time  the  new  machinery  was 
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Q.  And  lie  went  to  work  with  these  among  the 
machinery  ? 

A.  Yes,  sir. 

I  didn't  see  why  there  was  any  danger  to  any 
employee  from  this  dog- roller;  it  was  visible  to 
them  as  to  myself ;  it  was  stationary,  and  worked  at 
the  rate  of  about  150  revolutions  a  minute. 

The  plank  X  had  no  connection  with  the  push- 
ing of  the  lumber.  It  had  no  utility  whatever  in 
handling  the  lumber. 

I  was  not  there  when  this  accident  occurred;  I  was 
somewhere  out  in  the  yard, — I  suppose,  around  the 
works;  I  came  there  just  as  they  were  carrying 
him  to  the  blacksmith-shop,  or  into  the  office.  I 
didn't  see  any  indications  of  where  the  accident 
[192]  occurred  by  looking  at  the  dog-roller  and 
the  plank  in  front  of  it,  for  I  didn't  examine  it. 
This  plank  remained  there  for  some  time  afterwards, 
until  it  was  broken  out  accidentally.  It  was  broken 
before.  It  was  only  broken  once,  and  then  after  it 
was  broken  it  was  taken  out. 

I  could  not  hear  Mr.  Dillard's  testimony ;  I  am  just 
giving  my  testimony.  I  am  sure  that  that  remained 
there  mitil  it  w^as  broken  out  by  the  operation  of 
the  mill;  we  had  no  purpose  in  taking  it  out  what- 
ever; it  was  broken  out,  that  I  know  positively.  It 
was  broken  in  two  parts,  and  hung  right  down  like 
that.  It  was  not  broken  any  time  during  the  two 
weeks  I  was  first  employed  there,  that  I  know  of. 
It  was  not  put  back  because  we  had  no  use  for  it. 
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When  I  employed  this  boy  I  did  not  take  him 
and  point  out  the  possible  dangers  of  this  machin- 
ery; I  showed  him  his  place  and  started  him,  in- 
structed him  what  to  do,  the  same  as  all  the  rest  of 
the  men.  I  never  said  anything  about  the  jams  at 
all  to  any  of  those  men  about  that  push-table.  They 
knew  their  job  was  to  release  those  jams,  if  there 
was  any.  Every  man  around  the  place  knows  their 
job.  The  boy  knew  that,  too.  I  did  not  instruct 
him  at  all  as  to  how  he  ought  to  go  up  on  the  push- 
table;  I  just  told  him  where  his  place  was  to  work, 
that  is  what  I  told  him.  I  didn't  tell  him  that  I 
expected  him  to  work  at  releasing  these  jams  when 
it  occurred;  I  didn't  happen  to  tell  him  that  duty; 
I  didn't  tell  that  to  any  man  there.  They  knew 
it  was  part  of  their  job;  they  were  there  to  take  all 
the  lumber  that  came  from  the  mill;  they  were  to 
take  it  off  of  the  platform  and  it  was  their  work 
to  see  it  came  on  the  platform.  They  knew  that; 
I  didn't  have  to  [193]  tell  them  that  particular 
thing  that  way.  They  knew  if  it  was  necessary  to 
do  so  in  their  judgment  they  must  get  up  on  to 
the  push-table;  they  knew  their  job  and  they  knew 
they  had  to  take  all  the  lumber  that  came  from  the 
mill.  I  didn't  tell  them  how  to  get  up  on  the  push- 
table;  I  didn't  speak  about  the  push-table  at  all; 
I  never  had  to  give  them  that  particular  instruction; 
I  gave  them  no  instructions  about  the  push-table. 
I  would  think  I  was  insulting  a  man  to  tell  him  to 
watch  out  for  this  revolving  shaft  if  they  got  up 
over  it;  you  didn't  have  to  tell  them  that. 
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Q.  In  other  words,  you  expected  the  boy  to  have 
the  judgment  of  a  man  ? 

A.  He  was  one  of  the  men,  he  was  not  a  boy.  In 
my  judgment  he  was  as  good  as  any  of  those  four  men 
there.  I  didn't  know  how  old  he  was;  I  know  since. 
When  I  put  him  to  work  all  the  instructions  I  gave 
was  to  see  that  the  lumber  was  loaded  from  that  plat- 
form on  to  the  trucks. 

I  saw  some  of  the  men  up  here  releasing  jams.  I 
believe  I  saw  McCann  up  there;  I  could  not  say  how 
often;  it  may  have  been  once. 

Q.  Do  you  know  how  he  got  up  there,  when  you 
saw  him? 

A.  If  I  saw  him  up  on  the  table,  perhaps  I  would 
know  how  he  got  up  there.  If  I  saw  him  in  the  act 
of  getting  up,  I  suppose  I  would  not.  I  think  I 
did  see  him  once  in  the  act  of  getting  up  on  the  push- 
cars. 

I  don't  know  how  many  times  I  saw  him;  we  didn't 
count  those  things  because  we  didn't  expect  we 
would  be  called  on  to  answer  these  questions. 

It  depends  on  what  you  call  frequent  as  to  the  at- 
tention [194]  required  in  releasing  these  jams; 
it  might  be  once  in  the  forenoon,  and  it  might  be 
twice;  it  might  be  more  and  it  might  not  be  any  at 
all.  This  was  irregularly  the  case  during  those  two 
weeks  that  he  worked  with  this  push-table. 

Mr.  Evenson  was  the  general  manager;  he  had  an 
office  there  on  the  ground. 

The  boy  seemed  to  be  ambitious  to  do  his  work 
and  I  considered  him  a  good,  willing  worker. 
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Q.  Did  you  notice  whether  he  was  up  oftener  re- 
leasing these  jams  than  the  other  men? 

A.  He  was  up  on  the  other  table  oftener.  I 
wouldn't  say  about  the  push-table,  but  he  was  up 
on  this  receiving-table,  or  carrying-table. 

I  don't  think  that  I  saw  anybody  but  him  and  Mr. 
Coffin  up  on  the  push-table,  I  wouldn't  say  that 
I  ever  saw  Smith,  and  it  might  be  possible  that  I 
saw  Smith.  He  was  a  young  man.  Mr.  Coffin  was  the 
principal  man,  I  think,  that  went  up  there. 

The  scaler  was  scaling  lumber  and  went  into  the 
car,  right  at  the  car.     He  was  waiting  for  the  car 
to  be  loaded,  and  if  he  got  through  he  would  be  up 
there  before   they   were  finished,  and  he  would  be 
there,  and  his  car  there,  and  frequently  I  would  have 
to  call  his  crew  to  clear  the  table.     It  was  not  any 
part  of  his  job  to  take  care  of  the  push-table.     It 
was  very  often,   though,  that  he  would  be  called  to 
clear  the  table  away,  to  clear  away  this  jam,  to  help 
clean  off  this  table,  the  receiving-table,  so  he  would 
be  there  on  an  occasion  of  that   kind.     The   work 
was  not  so  heavy  that  it  got  ahead  of  these  four 
men  sometimes;    it   was   because  there  was  a  jam 
there  and  it  would  have  to  be  cleared  off  to  keep  it 
running   smoothly.     [195]    I  do  not  recollect   any 
instance  or  reason  why  it  should  stop  the  mill,  noth- 
ing so  serious  as  that.     A  jam  is  just  a  glut  of  lum- 
ber; it  is  just  a  pile  of  lumber  that  got  away  from 
them;  they  couldn't  handle  it  as  fast  as  it  came  out 
while  they  were  changing  cars;  it  was  not  a  jam,  but 
a  glut;  the  glut  always   occurred  on  the  carrying- 


204  Benson  Lumber  Company 

(Testimony  of  T.  C.  Kilty.) 

table;  there  was  never  any  glut  on  the  other  table; 
there  could  not  be  there,  because  if  it  did  not  push 
off  immediately  it  was  because  it  was  stuck  and 
that  particular  piece  has  got  to  be  moved.  If  a 
particular  piece  of  lumber  stuck  up  there  and  you 
would  leave  it  there,  it  would  certainly  interfere 
with  the  operation  of  the  push-table,  and  would  have 
to  be  attended  to  right  away,  and  a  man  with  a 
picaroon  such  as  I  have  described  could  not  reach 
over  between  these  tables  up  toward  the  upper  end, 
the  north  end  of  the  push-table.  I  guess  there 
seemed  to  have  been  a  choice  here  how  to  get  up, 
whether  to  get  up  on  to  this  push-table  over  the 
cart  or  some  other  way;  that  is  one  way  you  could 
do  it. 

Redirect  Exanunation. 
(By  Mr.  WEIOHT.) 

It  was  possible  to  mount  on  the  top  of  those  lum- 
ber buggies  and  reach  from  the  top  of  them  with 
a  picaroon  on  to  the  push-table.  If  you  could  lift 
yourself  so  you  could  see  over  there  or  reach  the 
thing,  a  man  would  have  no  power  with  his  pica- 
roon reaching  over  in  that  way,  on  a  level ;  he  would 
not  have  to  go  more  than  two  feet  to  control  things 
up  there. 

There  were  no  set-screws  or  anything  in  that  re- 
volving shaft  by  which  one  could  get  his  clothes 
caught;  it  was  smooth  between  each  gear;  each  bev- 
eled gear  and  the  gears  were  all  protected,  and  there 
was  nothing  on  this  revolving  shaft  that  [196] 
could  catch  a  man's  clothes  and  wind  him  about  but 


vs,  H.  C.  McCann.  205 

(Testimony  of  T.  C.  Kilty.) 

the  short  shaft,  and  that  was  perfectly  smooth.  At 
the  time  of  this  accident  on  July  30th,  1907,  the  load- 
ing platform  extended  clear  out  to  the  railroad. 

Q.  Then  it  has  been  sawed  off  or  shortened? 

A.  There  has  been  a  roadway  cut  through  there. 

Q.  And  at  that  time  the  carts  were  loaded  and 
pushed  clear  out  to  the  railroad  track.  How  far  is 
that? 

A.  Perhaps  a  hundred  feet.  That  is  a  hundred 
feet  from  where  it  was  loaded  out  to  the  railroad 
track,  and  at  that  time  everything  was  delivered  to 
the  Euss  Lumber  Company  above  culls.  We  were 
not  storing  any  lumber  in  the  yard,  and  for  that  rea- 
son we  were  not  using  the  carrying-table  to  project 
it  on  out. 

Q.  I  believe  you  said  these  changes  were  made  on 
account  of  the  increased  capacity  of  the  mill  ? 

A.  That  is  what  I  should  say  they  were  made  for, 
that  is,  the  changes  were  made  while  I  was  away  from 
there.  I  think  I  heard  testimony  that  the  changes 
were  made  tw^o  or  three  years  ago.  They  were  not 
made  within  two  years  after  the  accident.  This  is 
an  Allison  mill;  they  are  one  of  oldest  sawmills  in 
the  country,  and  this  push-table  and  carrying-table 
is  part  of  the  general  plan  of  the  Allison  mill,  and 
that  would  be  the  general  plan  for  it  if  the  lumber 
had  to  be  delivered  out  straight  ahead,  that  would 
be  different,  but  that  is  the  Allison  plan. 

Speaking  now  of  this  accident,  about  that  time  I 
think  they  all  got  the  same  wages,  $2.50  a  day.  I 
don't  think  Mr.  Coffin  got  any  more  then,  but  it  was 
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afterwards.     He   was   the     [197]     leader  of  those 

four  men. 

A  jam  or  a  glut  of  lumber  occurred  only  on  the  car- 
rying-table, and  whenever  a  piece  caught  in  the  push- 
table  I  don't  refer  to  that  as  a  jam  or  glut. 

We  had  two  sizes  of  truck ;  I  am  not  sure  whether 
we  used  any  of  the  new  trucks  in  loading  lumber; 
we  had  two  sizes ;  the  first  truck  we  used  there  I  think 
they  tracked  about  three  feet,  and  they  would  ex- 
tend a  foot  on  each  side,  that  would  make  them 
about,  the  extreme  width,  about  maybe  four  feet. 
The  trucks  we  had  were  those  low  trucks,  and  I  ain't 
quite  sure  whether  we  had  our  new  trucks  in  at  that 
time  or  not;  would  not  testify  as  to  that.  I  was 
only  speaking  of  the  old  trucks. 

Q,  For  the  purpose  of  refreshing  your  memory, 
I  will  hand  the  witness  an  invoice.  For  the  pur- 
pose of  refreshing  your  memory  I  hand  you  an  in- 
voice of  twenty-five  special  lumber  buggies,  bought 
June  14th,  1907,  paid  June  25th,  1907,  and  ask  you 
if  those  are  the  extra  trucks  you  got  about  that  time. 

A.  Yes,  those  were  the  trucks  we  got.  We  were 
using  both  kinds;  yes.  I  think  we  were  using  both 
the  smaller  and  the  new  trucks  at  the  time  of  the 
accident  on  the  platform;  I  would  not  say  that  we 
were  not  using  both  kinds.  The  smaller  truck  which 
we  had  before  we  bought  the  new  invoice  had  iron 
wheels.  There  was  a  first  frame  of  perhaps  four 
by  eight  extending  up  above  those  iron  wheels.  Just 
the  axles  were  placed  under  those  pieces  and  then 
on  top  of  those  cross  ways  were  four  by  fours.     The 


vs.  H.  C.  McCann,  207 

(Testimony  of  T.  C.  Kilty.) 

top  or  level  of  the  cart  was  elevated  about  six  inches 

above  the  wheels.     [198] 

Q.  What  did  you  say  was  the  height  of  those  carts^ 
these  cross-pieces  from  the  platform,  without  any 
lumber  on  them  at  all,  I  mean  now  % 

A.  I  would  say  the  wheels,  I  think  the  wheels  were 
about,  if  that  would  make  them  twelve  inches  center, 
and  then  if  the  sides  were  four  by  eight,  that  would 
be  eight  inches  on  top  of  the  center. 

The  surface  of  the  cart,  without  any  Imnber  on  it, 
even  the  low  carts,  was  about  two  feet  and  a  half. 
The  wheel  was  say  two  feet  and  the  cross-pieces  was 
about  on  so  as  to  clear  the  wheel  and  that  was  a  four 
by  four,  that  would  be  two  feet  and  a  half  about. 
The  height  we  generally  loaded  those  cars  of  lumber 
would  vary.  We  come  along  there,  and  if  the  load- 
ing-crew was  ready  to  take  it,  if  they  saw  a  chance 
to  remove  the  load,  they  would  take  it.  If  it  was 
perhaps  two  feet  above  that,  two  feet  of  lumber  on 
it.  When  those  two  carts  were  both  upon  the  plat- 
form, there  always  was  a  space  left  between  the  two 
sufficient  for  a  man  to  pass  easily  in  and  out,  and 
notwithstanding  the  platform  was  somewhat  con- 
gested, that  space  was  always  there,  it  had  to  be  there ; 
you  couldn't  do  business  without  it.  It  was  neces- 
sary for  men  to  get  in  and  out  between  the  cars  on  the 
platform. 

At  the  time  of  the  accident  we  were  delivering  all 
of  the  sawed  lumber,  except  the  culls  to  the  Russ 
Lumber  and  Mill  Company;  they  had  a  contract  for 
all  the  entire  cut  up  to  a  certain  time  or  period  of 
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that  year ;  they  took  all  the  cuts ;  the  entire  mill  run 

went  to  the  Russ  Lumber  Company  that  year.     They 

kept  ordering  certain  lengths  and  widths,  but  not 

at  first  until  later  in  the  season,  when  they  began 

to  see  that  we  could  get  out   those   special   things. 

[199] 

Recross-examination. 
(By  Mr.  HAINES.) 

I  would  say  that  the  height  of  these  loads  of  lumber 
and  these  trucks  varied;  we  will  take  from  a  thou- 
sand to  fifteen  hundred  feet  on  a  truck.  You  could 
take  fifteen  hundred  to  two  thousand  feet  on  the 
big  trucks,  you  could  put  two  thousand  on  them, 
and  the  chances  are  there  were  lots  of  loads  were 
put  out  there  with  two  thousand.  It  would  depend 
on  the  length  how  high  the  car  would  be ;  you  might 
have  two  thousand  on  there  and  not  be  as  much  as 
a  thousand  of  the  other  lumber.  Perhaps  three 
feet  is  the  highest  I  have  known  of  those  having  been 
loaded.  If  it  was  three  feet  high,  then  the  top  of 
that  load  would  be  five  feet  six  inches  from  the  floor. 
I  have  seen  lots  of  loads  of  lumber,  a  man  pushing, 
he  would  push  away  up  high;  he  would  not  have  to 
bend  down  to  push  on  that  load  of  lumber.  I  never 
measured  them. 

'Q.  If  a  cart  was  as  highly  loaded  as  that  it  would 
be  hard  to  get  over  it  to  get  on  the  push-table '? 

A.  That  would  be  about  as  high  as  the  push-table ; 
that  would  only  happen  maybe  once  in  a  while.  I 
am  not  saying  that  happened  very  often,  or  hap- 
pened at  all,  but  I  never  measured  the  loads,  but  that 
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car  carried  some  one  to  two  thousand  feet  of  lumber, 

that  is  what  we  done. 

I  never  said  anything  about  that  I  ever  instructed 
my  employees  to  climb  up  over  those  carts  to  get 
on  to  the  push-tables.  I  said  I  never  gave  them  any 
instructions  about  that  climbing  at  all. 

Redirect  Examination. 
(By  Mr.  WRIGHT.) 

There  were  no  arms  or  cross-pieces  of  the  frame 
that  [200]  extended  out  beyond  the  wheel  be- 
yond the  load  of  lumber  several  inches  upon  these 
lower  or  smaller  carts ;  we  only  had  a  few  of  the  small 
carts  and  they  extended  out  over  the  frame ;  the  lum- 
ber would  go  nearly  to  the  outside. 

Q.  Isn't  it  a  fact  there  was  always  left  a  place 
where  a  man  could  put  his  foot  to  step  up  on  ? 

A.  That  would  depend  on  the  bed  of  the  load  of 
lumber.  Sometimes  you  couldn't  put  a  10-inch  board 
there,  but  would  put  a  4-inch  board,  so  in  making 
the  bed,  as  you  call  it,  that  would  depend  on  the 
width  that  would  be  left  outside,  it  might  be  three 
or  four  inches  and  might  be  more. 

Recross-examination. 
(By  Mr.  HAINES.)       . 

I  think  these  larger  trucks  were  about  42  inches 
wide  where  the  lumber  was  piled,  where  we  load  the 
lumber,  from  outside  to  outside.  The  track  of  those 
few  trucks  was  about  an  ordinary  wagon  track.  I 
never  measured  them.  We  couldn't  use  two  of 
those  big  trucks  at  one  time  on  the  platform.     We 
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used  one.  I  am  not  very  certain  whether  those  were 
used  at  all  at  that  time;  I  would  not  be  positive  as 
to  that.  We  got  the  trucks  in  June.  The  first  con- 
signment was  no  small  trucks,  the  small  trucks  were 
made  right  there.  Those  big  ones  were  all  the  same, 
and  we  were  using  them,  that  is  a  sure  thing,  because 
we  were  anxious  to  use  them;  they  rolled  so  much 
easier;  we  liked  to  use  them,  but  we  couldn't  use  two 
of  them  side  by  side  on  that  platform.     [201] 

Testimony  of  Benjamin  C.  Coffin  [for  Defendant]. 

BENJAMIN  C.  COFFIN,  called,  sworn  and  ex- 
amined on  behalf  of  the  defendant,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  WRIGHT.) 

My  initials  are  Benjamin  C.  Cof&n.  At  the  pres- 
ent time  I  am  living  in  Minnesota,  International 
Falls.  It  is  right  on  the  Canadian  line.  I  work  in 
Port  Francis,  Canada,  and  live  in  the  United  States. 
I  think  I  went  there  three  years  ago  this  last — two 
years  ago  last  June,  I  think,  some  time  about  that 
time.  I  have  been  there  about  two  years.  My 
business  there  is  carpenter  work.  That  is  what  I 
work  at.  I  don't  know^  how  long  I  have  been  a  car- 
penter. I  have  worked  at  the  business  off  and  on 
for  twenty  or  thirty  years,  more  or  less.  I  once  had 
the  good  fortune  to  live  in  San  Diego.  That  was  the 
first  time  I  came  here;  I  think  it  was  in  1904,  and  the 
next  time  I  believe  it  was  the  next  year  I  came  back. 
I  was  here  in  1907.  I  then  worked  at  various  things 
around  town  here,  and  finally  I  wound  up  by  work- 
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ing  for  the  Benson  Lumber  Company.  I  know  Mr. 
McCann,  who  sits  at  the  end  of  the  table.  I  have 
saw  the  gentleman,  the  boy.  I  have  worked  with  him 
at  the  Benson  Lumber  Company.  I  was  there  in  July, 
1907,  when  Mr.  McCann  had  the  misfortune  to  get 
hurt.  At  that  time  I  was  working  in  the  capacity 
of  lumber  sorter,  or  something  like  that, — I  don't 
know  what  you  would  call  it,  taking  care  of  the  lum- 
ber there;  I  think  I  am  a  little  bit  familiar  with  the 
construction  of  the  Benson  sawmill.  I  recall  very 
distinctly  the  location  of  the  push-table  and  the  car- 
rying-table. I  know  what  is  termed  the  leading 
platform. 

This  is  the  end  we  worked  at  (illustrating  from 
model.)  [202]  I  was  at  work  about  there, — the 
center  of  the  loading  platform,  lettered  P;  I  should 
say  two  or  three  feet  from  the  carrying-table.  I 
don't  know  just  how  far, — far  enough  to  handle  the 
lumber  over  here.  I  had  the  same  duties  to  perform 
there  as  the  other  men.  Two  of  the  men  besides  Mr. 
McCann  here  were  Greeks,  and  didn't  understand 
the  English  language  very  well,  and  didn't  under- 
stand this  work  very  well,  so  they  had  to  be  in- 
structed, and  I  think  one  worked  with  McCann,  as 
I  remember  it,  and  one  worked  with  me,  but  at  this 
time  I  think  McCann  and  myself  were  working  to- 
gether, but  these  two  men  here  had  to  be — the  lumber 
had  to  be  sorted  and  you  had  to  put  it  on  a  truck  here, 
and  one  here.  When  Mr.  Kelty  was  not  there,  I 
myself  had  charge  of  those  men.  Mr.  Kelty 's  posi- 
tion was  that  of  yard  foreman.     When  he  was  absent, 
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the  understanding  when  I  was  put  there  to  work  was 
that  I  was  to  have  charge  of  the  men.  Mr.  Kelty 
gave  me  those  instructions.  I  don't  know  whether 
the  men  knew  that  or  not.  They  surely  took  my 
instructions.  On  the  30th  of  July  when  this  accident 
occurred,  I  think  Mr.  McCann  and  I  were  working 
together.  I  am  not  sure  of  that,  but  I  am  certain  I 
stood  about  two  or  three  feet  from  this  table  when 
that  occurred.  I  recall  the  accident  on  the  30th,  in 
which  the  plaintiff,  Mr.  McCann,  had  his  foot  caught 
in  the  roller.  As  to  where  Mr.  McCann  was  standing 
immediately  preceding  the  accident,  I  don't  know. 
He  was  on  the  lower  platform,  where  we  were  work- 
ing,— on  the  platform  F,  which  we  are  designating 
as  the  loading  platform.  He  was  helping  to  take  the 
lumber  off  the  feeding  table  there,  at  that  time. 

As  to  what,  unusual,  attracted  my  attention  at  that 
time,  we  had  been  pushed  pretty  hard  with  the  lum- 
ber, that  is,  [203]  it  had  been  coming  pretty  fast, 
and  all  at  once  I  missed  it  on  the  receiving-table,  and 
looked  up  and  saw  that  the  carrying-table,  this  other 
table  here,  was  loaded  with  lumber  and  I  hollered,  I 
think,  and  I  know  I  hollered  to  the  trimmer  to  stop, 
but  I  don't  know  that  he  heard  me,  and  McCann  saw 
the  lumber  at  the  same  time,  or  when  I  hollered,  and 
he  came  around  me  and  went  in  between  there  and 
got  on  the  receiving-table  there  and  went  to  jump  on 
this  table,  this  here.  No  time  at  all  was  occupied, 
hardly, — ^just  as  quick  as  you  would  think  about  it, 
almost.  I  did  not  order  him  to  go  up  there.  Mr. 
Kelty  was  not  about  at  that  time.     I  was  in  charge. 
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as  much  so  as  I  was  at  all  the  time.  It  was  part  of 
my  work.  It  was  part  of  my  work  to  look  over  the 
other  men  when  Mr.  Kelty  was  not  there.  And  as 
soon  as  that  jam  occurred,  I  called  out  to  the  trimmer 
to  stop  that.  I  know  that  MeCann  started ;  he  went 
after  I  hollered,  I  know  that.  I  don 't  know  whether 
he  saw  it  at  the  same  time  I  did,  or  how  it  happened, 
but  I  know  he  went  after  I  hollered.  I  saw  him  leap 
from  the  carrying-table  up  over  the — I  didn't  know 
that  he  was  going  to  do  that  when  he  started  out 
there.  I  never  saw  anybody  get  up  that  way  before. 
I  had  been  there  perhaps  for  ten  days  or  two  weeks. 
I  came  a  day  or  two,  or  two  or  three  days  after  the 
new  machinery  was  inaugurated.  But  from  the  time 
I  commenced  to  work;  I  was  there  continuously  all 
the  time  the  mill  was  running.  My  place  was  always 
on  the  loading  platform.  I  had  never  seen  anybody 
get  up  that  way.  I  don't  know  how  his  foot  hap- 
pened to  get  caught.  It  flashed  in  my  mind,  or  I  saw 
a  piece  of  plank  come  down  as  he  jumped,  and  I 
thought  it  struck  his  foot,  and  drove  it  down  onto 
the  spike-roller,  that  is  what  I  thought  [204] 
about  it.  As  to  the  lumber  coming  down  off  the 
push-table  when  he  jumped,  it  was  miscellaneous. 
There  was  a  board  now  and  again.  This  jam  had 
been  caused  by  a  2  by  4  catching  on  one  of  the  skids. 
Part  of  the  jam  was  almost  instantly  released  when 
he  jumped  up  there.  There  were  two  parts  of  it. 
One  was  above  the  2  by  4.  That  did  not  release,  but 
the  other  part  released  and  went  on.  It  released 
itself.     I  couldn't  say  exactly  where  his  foot  was, 
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but  it  was  between  the  roller  and  board  marked  X 
on  the  model,  and  I  should  say  near  the  center  of 
the  roller.  I  couldn't  say  at  all  as  to  whether  he 
attempted  to  alight  upon  the  board  marked  X  on 
the  model,  or  attempted  to  clear  the  roller,  and  was 
caught  by  a  board.  After  his  foot  was  caught,  the 
man  that  was  doing  the  trimming  of  the  lumber 
stopped  the  lumber  from  coming  over.  He  could  do 
that  at  any  time.  I  saw  the  man,  I  knew  he  did  stop 
because  I  hollered,  but  I  hollered  the  second  time.  I 
hollered  both  before  and  after  the  boy  caught  his 
foot.  Sure  there  is  a  good  deal  of  noise  made  there 
by  the  machinery,  by  the  band-saws,  and  that  rum- 
bling and  crumbling  of  lumber.  Occasionally  we 
have  called  the  trimmer  and  made  him  hear  us,  and 
other  times  he  would  not  hear  me,  because  of  this 
jam,  it  was  liable  to  occur  sometimes  once  a  day,  and 
sometimes  maybe  less  or  maybe  more. 

Before  McCann  started  to  get  up  on  the  push- 
table,  I  had  called  to  the  trimmer  to  stop  the  lumber. 
He  did  not  have  to  stop  the  mill  in  order  to  stop  the 
lumber,  because  the  mill  is  built  in  such  a  way,  or 
was  at  that  time,  that  he  had  to  handle  the  lumber, 
to  get  it  on  to  the  trimmer,  where  the  saw  is,  and 
those  saws  I  believe,  are  four  feet  apart,  I  believe, 
no,  they  are  two  feet  apart.  He  could  cut  a  piece  of 
lumber  into  any  [205]  length  he  wanted  to.  The 
operator  had  to  put  all  the  lumber  from  one  table  on 
to  another  one  before  he  could  come  to  the  saw.  I 
had  never  seen  any  one  connected  with  the  mill 
mount  the  platform  indicated  as  the  push-table,  over 
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the  roller.     I  have  been  up  on  that  push-table  my- 
self.    I  went  up  generally  over  the  truck.     Some- 
times there  was  a  pile  of  lumber  upon  this  part  here. 
I  went  up  over  that.    We  had  a  ladder  there,  but  it 
was  not  always  used.     I  know  we  had  a  ladder,  but 
it  was  not  used.     The  pile  of  lumber  was  immedi- 
ately behind  this  here  delivery-table  here.     The  plat- 
form known  as  the  loading  platform,  and  indicated 
by  the  letter  F,  is  considerably  above  the  ground. 
That  pile  of  lumber  was  piled  on  the  ground,  and 
came  clear  to  the  top  of  the  push-table.     That  was 
a  pile  of  all  kinds   of   miscellaneous  pieces, — short 
pieces  and  big  timbers  and  heavy  timbers  and  all 
kinds  of  timbers  dropped  in  there.     I  don't  remem- 
ber having  seen  McCann  up  on  the  push-table, — I 
might  have  seen  him  there.     I  don't  recall  it.     I 
don't  know  that  it  was  anybody's  business  particu- 
larly to  get  up  there  and  release  it.     I  was  naturally 
the  fellow  to  look  at;  it  was  naturally  my  business 
to  look  after  it.     I  have  been  there  quite  often  my- 
self.    Of  course,  I  worked  there  a  long  time  after 
McCann  did.     I  continued  to  get  up  there.     I  went 
up  there  as  I  said, — just  as  I  have  indicated.     That 
space  was  always  there  after  this  mill  was  made. 

I  have  often  seen  McCann  up  on  the  carrying-table 
indicated  with  the  letter  B  in  the  model.  I  never 
gave  him  orders  to  get  up  there.  To  me  it  was  quite 
a  dangerous  place,  and  I  told  him  several  times  that 
I  was  afraid  he  would  get  hurt  there,  that  is  about 
the  way  I  worded  it.  I  considered  it  [206]  a 
dangerous  place,  and  so  it  was  considered  by  all  of 
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them.  I  never  told  him  not  to  get  up  there,  but 
that  I  considered  it  dangerous;  I  never  ordered  him 
to  come  down  off  of  the  carrying-table;  I  have  seen 
him  up  there  and  told  him  it  was  a  dangerous  place, 
as  quite  frequently  there  were  very  heavy  timbers 
came  down  there,  say  eight  by  eight, — down  those 
skids,  and  would  shoot  down  on  to  that.  I  told  him 
that  was  a  dangerous  place  for  him  to  be.  He  was 
supposed  to  know  where  his  place  to  work  was.  I 
had  no  occasion  to  tell  him  not  to  get  up  this  way.  I 
never  saw  the  boy  try  to  do  it  before,  nor  anybody 
else. 

Q.  The  reason  you  never  told  him  or  warned  him 
against  mounting  on  to  the  push-table  from  the  car- 
rying-table or  by  the  spike-roller,  sometimes  called 
the  dog-roller,  is  because  you  never  saw  him  try  to 
get  up  that  way,  and  never  saw  anybody  else  try 
to  get  up  that  way  ? 

A.  No,  sir,  I  never  did,  neither  before  nor  after- 
wards. It  was  a  dangerous  place  because  there  is 
skids  all  right  clear  out  on  beyond  to  that  other 
table;  it  is  not  represented  there  at  all,  I  do  not 
think.  The  skids  extended  the  entire  length  of  the 
push-table  and  carrying-table,  I  think,  and  that 
timber  comes  down  there  very  viciously;  one  of 
those  8  by  8  or  six  by  six  timbers,  or  anything  like 
that,  if  it  would  hit  a  man,  it  would  break  his  leg 
or  smash  his  foot,  the  way  I  figured  it  out.  I  told 
McCann:    "I  am  afraid  you  will  get  hurt  there." 

As  to  why  I  didn't  tell  him  this  was  a  dangerous 
place,  that  is,  that  mounting  the  push-table  from 
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the  carrying-table  over  this  roller,  was  because  I 
had  no  idea  that  anybody  would  try  to  get  up  there. 
McCann  was  a  very  active  fellow,  very  active.    He 
was  the  same  size  he  is  now,  as  far  as  I  can  see.    I 
cannot  see  any  difference.     He  did  a  man's  work. 
He    did   as   much     [207]     or  more  than  the  usual 
man  under  my  control  there.    He  was  very  active  and 
agile.    He  hopped  about  quite  lively.     As  to  the  in- 
struments provided  with  which  to  reach  over  and 
get  the  pieces  of  lumber  on  the  carrying-table:    we 
had  two  picaroons,  a  short-handled  one  and  a  long- 
handled  one;  I  think  the  short  one  was  say  three 
feet,  or  something   like    that,  a  three-foot    handle, 
and  the  larger  might  have  been  five  or  six  or  even 
eight;  it  was  very  long,  anyway.     We  had  two  of 
them  at  that  time.     I  would  not  say  whether  Mc- 
Cann had  been  using  the  picaroon  in  the  forenoon 
of  the  day  on  which  he  was  hurt  or  not.     I  know 
he  was  not  using  a  picaroon  at  the  time  he  was  hurt. 
The  lumber  buggies,  or  push-carts,  were  on  the  plat- 
form at  that  time.     They  were  putting  the  lumber 
on  to  the  push-cart.    I  think  the  lumber  was  about 
half  loaded.     I  do  not  think  they  at  that  time  were 
in  such  a  condition  that  if  a  man  tried  to  get  up 
on  them  that  the  lumber  would  likely  tumble  off. 
There  was  not  any  necessity  of  McCann  getting  up 
on  the  carrying-table,  lettered  B,  after  I  told  him 
it  was  dangerous,  because  he  could  have  went  up 
over  the  cart,  or  could  have  went  up  behind,  as  I 
always  went.     I  said  that  I  had  told  him  several 
times  it  was  dangerous  to  go  up  on  the  carrying- 
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table.  Sometimes  his  work  required  him  to  go  up 
there,  but  by  being  careful  and  keeping  on  the  out- 
side, it  would  not  be  so  dangerous,  but  he  would  gen- 
erally have  a  position  closer  in  than  was  necessary, 
I  thought,  and  that  is  the  reason  I  told  him  that. 
He  would  go  in  up  close  to  these  skids,  up  on  the 
top  here,  so  that  when  the  lumber  came  down  with 
the  force  you  have  described  it  would  likely  strike 
his  legs.  That  is  why  I  told  him  about  this  being 
dangerous  there.     [208] 

Cross-examination. 
(By  Mr.  HAINES.) 

I  didn't  come  down  here  from  Minnesota  in  any- 
body's interest.  I  was  asked  to  come  here  by  some- 
body. I  don't  know  whether  it  was  the  Benson 
Lumber  Company  or  the  insurance  company  brought 
me  here. 

Q.  Now,  do  you  recall  the  height  of  this  push-table 
from  the  platform  as  it  was  at  that  time? 

A.  Just  about  waist  high. 

Q.  How  much?        A.  About  waist  high. 

Q.  Aren't  you  confounding  it  with  the  way  it  is 
now? 

A.  It  was  let  down;  this  is  the  push-table  A. 

Q.  How  high  was  it  at  that  time  ? 

A.  That  part  of  it,  you  mean  ? 

Q.  Yes. 

A.  Oh,  I  should  say  that  was  5  feet,  or  a  little 
better. 

There  was  occasion  to  go  up  there  once  in  a  while. 
The  same  sized  timbers  came  down  on  that,  as  it  did 
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on  below — sometimes  as  big  as  8  inches  square,  and 
then  4-incli  planks,  and  2-incli  planks,  and  boards. 
As  to  my  best  recollection  about  bow  the  mill  worked 
the  first  two  weeks  we  put  the  new  machinery 
in,  and  whether  jams  often  occur,  or  gluts,  on  top  of 
this  push-table:  the  first  two  weeks,  the  first  week, 
I  don't  think  I  saw  there  but  a  few,  while  I  was 
there  the  jams  did  not  occur  so  often  as  they  did 
afterwards,  because  the  skids  became  worn  after- 
wards. These  heavy  timbers  coming  down  over 
these  skids  wore  them,  and  sometimes  they  would 
lodge  there.  During  the  first  two  weeks,  there  was 
a  skid  broke  out, — that  is,  it  was  not  broken  out, 
it  got  displaced,  it  moved  to  one  side  and  slipped 
out.     [209] 

I  had  worked  there  about  ten  days;  I  did  not  com- 
mence when  the  machinery  was  first  put  in,  as  I 
stated  before.  I  was  there,  I  think,  ten  days  or 
two  weeks  before  the  boy  was  hurt, — somewhere 
around  there.  I  had  not  worked  there  before  the 
machinery  was  put  in.  I  think  I  commenced  there ; 
it  runs  in  my  mind  now,  about  the  15th  of  July. 
This  accident  occurred  on  the  30th,  and  the  ma- 
chinery was  then  just  as  it  is  represented  there,  only 
that — it  was  put  in  just  shortly  before  I  went  to 
work  there.  I  had  not  worked  before  the  machinery 
was  put  in.  I  know  nothing  about  the  conditions 
before  the  machinery  was  put  in.  I  went  to  work 
after  McCann  did.  I  was  considered  his  boss  by 
Mr.  McKilty  and  Evenson.  Mr.  McKilty  hired  him. 
I  did  not  have  power  to  discharge  him.     I  was  to 
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look  after  the  work,  that  was  I  was  placed  there  for. 
I  was  placed  there  to  be  the  head  of  this  gang  of 
four  men,  and  told  that.  Before  I  came  there,  I 
think  McCann  was  acting  as  such.  I  am  not  cer- 
tain about  that. 

I  never  saw  it  necessary  to  get  up  on  top  of  this 
push-table,  only  this  one  time,  during  the  time  from 
the  15th  of  July  until  the  accident  occurred.  That 
is  the  best  of  my  memory.  I  have  been  up  there, — 
but  it  was  not  necessary.  I  went  up  sometimes 
for  various  reasons,  but  most  all  of  the  times  there 
would  be  a  little  piece  of  board,  these  rollers  there, 
as  represented,  are  not  high  enough  to  carry  the 
lumber  if  a  piece  of  inch  board  just  under  there  it 
stops  the  whole  thing.  I  did  not  say  on  my  direct 
examination  that  it  was  quite  a  frequent  thing  for 
men  to  be  on  there  while  the  mill  was  in  operation. 
I  said  on  the  lower  table.  You  may  be  mixed  up ;  I 
am  not.  I  could  not  say  as  to  what  I  would  go  up 
there  for;  [210]  sometimes  I  went  up  there  to 
fix  these  skids;  it  was  my  place  to  fix  those  skids, 
or  his  place,  McOann's.  When  he  was  the  boss,  be- 
fore I  was  there,  it  was  his  place  to  fix  them.  That 
is  what  Evenson  told  me,  to  watch  those  skids,  and 
keep  them  in  their  place.  I  do  not  remember  of 
McCann 's  going  up  there  to  fix  it.  I  did  not  say 
it  was  McCann 's  place  to  do  it,  after  I  was  there. 
Several  times  I  climbed  up  over  some  lumber  piled 
on  the  north  end  here.  The  tide  water  was  under- 
neath there.  As  to  how  I  would  get  on  the  lumber, 
it  was  piled  on  the  ground,  solid,  high  enough  to 
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reach  from  the  ground  up  nearly  to  the  top  of  that. 
I  would  travel  over  this  roller.  That  is,  in  that 
case,  you  would  go  over  the  roller  on  the  north  end. 
There  is  nothing  dangerous  about  that  roller,  no 
spikes  in  it.  And  then,  at  other  times,  I  would 
climb  up  on  the  car  here  and  get  over.  I  would  not 
say  how  many  times  that  was ;  it  might  be  once  a  day, 
and  it  might  not  be  more  than  once  in  two  days. 
It  might  be  two  or  three  times  in  one-half  day.  I 
cannot  say  that  I  ever  saw  McCann  go  up  there  that 
way  over  the  carts;  I  might  have  seen  him  go  up; 
I  cannot  say.  That  is  six  years  ago.  I  think  my 
recollection  is  very  clear  about  all  the  details  that 
occurred  there  during  the  two  weeks  before  he  got 
hurt.  We  were  pushed  pretty  heavily  on  the  day 
that  this  accident  occurred.  It  was  pretty  heavy 
work,  anyway.  When  we  had  an  8  by  8,  we  would 
double,  the  four  of  us,  on  it,  or  more  if  we  needed 
them.  Ordinarily  we  four  men  were  expected  to 
take  the  whole  output  of  the  mill,  and  handle  it.  It 
was  part  of  our  work  to  keep  the  lumber  moving 
on  the  push-table  there,  and  on  this  narrower  table. 
It  was  a  very  strenuous  work,  about  as  hard  a  work 
as  I  ever  did.  I  think  it  was  the  hardest  I  ever  did. 
If  the  mill  [211]  did  happen  to  stop  on  account 
of  filing  the  saw,  or  something  of  that  sort,  we 
worked  ten  hours.  We  commenced  in  the  morning 
at  seven  o'clock  and  worked  until  twelve.  And  then 
commenced  at  one  and  worked  until  six.  And  this 
is  the  work  we  were  doing  at  that  time.  I  do  not 
recall  of  the  mill  being  stopped  at  any  time  to  allow 
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the  putting  in  of  a  skid  or  fixing  it.  The  lumber 
used  in  the  skids,  as  you  have  them  represented 
there,  I  think  was  4  by  8,  or  12,  I  am  not  sure, — by 
8,  I  think.  I  think  4  by  8,  at  that  time  it  was  either 
3  by  8  or  4  by  8,  I  am  not  certain  w^hich.  I  know 
I  made  one  of  them  and  put  it  in  myself.  All  sorts 
of  lumber  came  down  over  those  skids.  Just  be- 
fore I  saw  McCann  jump  up  on  to  the  carrying-table, 
the  day  of  the  accident,  I  was  standing  about  the 
middle  of  the — partially  facing  it,  and  this  carrier 
here.  Both  of  them,  both  of  these  tables,  pretty 
nearly,  so  we  could  see  both.  There  was  a  pretty 
heavy  jam  at  that  time.  Part  of  it  lay  on  this  lower 
table  and  part  of  it  on  the  skids,  these  two  skids ;  I 
don't  think  there  were  two  together,  but  the  stick 
got  in  back  here,  a  2  by  4,  I  think  it  was,  like  that; 
this  was  already  jammed  with  a  little  board,  the 
way  I  remember  it,  down  here,  like  that;  when  a 
board  got  on  there  these  rollers  would  not  have  any 
effect  on  it  to  carry  it,  so  this  2  by  4  got  in  like  that, 
or  a  2  by  6,  I  do  not  remember  which  it  was,  and  it 
stood  up  endways,  and  this  lumber  had  jammed 
here,  and  this  came  in  up  here  and  made  a  double 
jam  on  it. 

When  McCann  jumped,  he  jumped  on  here.  I 
do  not  know  whether  he  hit  a  piece  of  lumber  or 
what,  but  in  jumping  there  he  missed  his  foothold, 
or  something;  whether  he  went  to  jump  on  this 
piece  or  that  piece  I  don't  know;  I  remember  this 
lumber  down  [21 2]  over  here,  it  loosened  on  and 
came  on  through  here,  and  this  back  here  remained 
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on;  that  is  the  way  I  seen  it.  I  had  shouted  to  the 
trimmer, — he  was  up  in  the  mill  about  eighteen  or 
twenty  feet  from  me  and  down  behind  the  trimmer's 
table,  out  of  sight  from  here.  I  do  not  think  he 
heard  me  the  first  time,  but  the  second  time  he  either 
heard  me  or  McCann.  McCann  came  from  behind 
me  up  over  this  roll. 

Q.  And  leaped  up  on  to  the  table  here? 

A.  Up  on  to  the  table,  the  way  I  saw  it;  if  you 
want  me  to  show,  this  is  not  exactly  a  fair  repre- 
sentation of  that  thing  as  it  was  at  that  time ;  there 
was  a  post  here,  up  there,  an  upright,  and  the  way 
I  saw  him,  he  put  his  hand  something  like  that,  on 
here,  and  hops  up  on  here,  and  then  turns  and  faces 
that  way. 

Then  he  came  right  around  in  front  of  me.  I  was 
standing  nearly  in  the  middle  of  the  platform,  with 
my  back  towards  the  east  and  facing  towards  the 
middle. 

Q.  Looking  in  this  direction?        A.  Yes. 

Q.  Towards  the  south? 

A.  Towards  the  west. 

Q.  Southwest?        A.  Yes,  sir. 

And  McCann  came  up  behind  me,  he  had  evidently 
noticed  this  jam,  and  he  went  around,  but  there  was 
no  lumber  there  at  that  time,  that  is  why  I  came 
to  notice  this  jump  in  the  first  place,  and  he  jumped 
up  from  here  and  stepped  over  on  to  the  north  end 
of  the  carrying-table  and  then  attempted  to  go  up 
there.  I  don't  know  what  his  object  was  in  going 
up     [213]     there,  but  suppose   to   release  that.    I 
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could  not  say  what  his  object  was.  My  impression 
there  at  the  time,  and  now  is,  that  a  stick  of  lumber 
came  and  hit  his  foot.  It  was  all  done  as  quick  as 
you  can  think,  and  he  fell  face  down,  and  his  foot 
was  in  the  roll  at  that  time,  between  the  guard  and 
spike  and  the  roller;  between  this  plank  that  was 
across  in  front  of  the  roller  and  the  roller  was  chew- 
ing away  on  his  foot.  When  I  took  the  boy's  foot 
out  of  there  and  turned  around,  the  trimmer  stood 
there  watching  me.  When  I  lifted  the  boy  up  I 
went  right  in  between  and  took  the  boy's  foot  and 
pulled  it  out  of  there;  I  pulled  him  backwards  and 
took  him  in  my  arms;  I  had  to  pull  him  back  in  or- 
der to  get  him.  I  did  not  pull  him  over  the  roller; 
he  was  lying  face  front  on  the  roller  and  his  foot 
in  there,  and  of  course  I  pulled  him  backward  off 
of  the  roller,  not  over  the  roller, — ^pulled  him  to  the 
south.  I  did  not  pull  him  over  the  roller;  I  lifted 
him  off  of  the  roller ;  I  did  not  pull  him  over ;  I  lifted 
the  boy  up.  I  stood  in  there,  right  at  the  comer 
when  I  lifted  him;  there  was  no  platform  there. 

Q.  Where  were  you  standing? 

A.  I  was  standing  here;  there  is  room  enough  for 
a  man  to  stand  in  here.  I  say  there  was  three  feet 
of  a  space  there,  asthe  way  I  remember  it,  about  three 
feet,  and  I  went  here  and  took  the  boy  in  my  arms, 
this  way,  first  pulled  his  foot  out,  and  took  the  boy 
and  carried  him  out  of  there.  I  reached  in  this  way 
around  the  boy. 

I  was  standing  in  here  in  this  three-foot  space. 

Q.  Was  there  a  platform  on  the  same  level  with 
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the  loading  platform?    [214] 

A.  You  don't  have  to  go  in  there;  you  can  stand 
here  and  reach  in;  it  is  only  about  three  feet  wide; 
it  is  wider  now. 

There  is  nothing  in  there,  no  timbers. 

I  did  not  have  to  stand  on  this  platform  and  reach 
over  and  hold  up  that  boy  five  feet  and  seven  inches. 
I  pulled  him  back  on  this  table.  I  did  not  pull  him 
over  the  roller,  I  lifted  him  over;  he  knows  how 
he  got  over  the  roller  as  well  as  I  do.  I  did  not 
stand  on  the  carrying-table,  as  I  have  said  two  or 
three  times,  I  stood  down  here  and  pulled  the  boy 
out  this  way.  You  could  lift  him  over  the  roller 
without  pulling  him  over  the  roller. 

Shortly  after  the  accident  this  plank  in  front  of 
the  roller  was  knocked  out  by  myself;  it  runs  in  my 
mind  that  way.  It  was  done  at  nobody's  orders.  I 
don't  know  how  long  after  the  accident,  but  I  had 
no  instructions  to  do  it;  I  knocked  it  out  because 
I  considered  it  dangerous. 

Redirect  Examination. 
(By  Mr.  WRIGHT.) 

Q.  Mr.  Cof&n,  you  testified  in  cross-examination 
that  you  came  here  from  Canada  at  the  expense  of 
some  parties ;  who  was  it  that  came  to  you  and  asked 
you  to  talk?        A.  Where? 

Q.  From  Canada,  or  Northern  Minnesota;  do  you 
know  who  that  was?        A.  Just  now — 

Q.  Just  before  you  came  out  here. 

A.  Mr.  McFarland. 

Q.  Had  you  ever  seen  him  before?     [215] 
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A.  I  suppose  I  have,  but  I  would  not  swear  to 
seeing  him  before;  he  is  the  county  attorney  there. 

It  was  at  his  instance  that  I  started.  I  arrived 
here  Saturday  morning,  I  believe, — Saturday  of  last 
week, — after  this  case  had  been  started.  I  was  di- 
rected to  come  direct  to  your  office.  I  was  not  sub- 
poenaed. I  came  of  my  own  accord  and  of  my  own 
free  will,  that  is,  I  had  promised  some  lawyer, — I 
do  not  know  who  it  was, — to  come  down  here  if  they 
needed  me,  and  I  came  according  to  promise.  No 
one  had  told  me  what  to  testify  to  before  coming 
here. 

I  talked  with  Mr.  McCann,  the  plaintiff,  about  this 
accident,  and  that  helped  to  fix  the  facts  in  my  mind. 
I  talked  with  him,  I  think,  somewhere  about  two 
years  and  better  ago.  I  talked  it  over  with  him 
shortly  after  the  accident  while  he  was  at  the  hos- 
pital. I  went  up  there  and  talked  it  over  with  him 
at  his  request. 

Q.  Did  he  want  to  solicit  your  services  in  trying 
to  recover  damages  against  the  Benson  Lumber  Com- 
pany? 

A.  Well,  I  suppose  that  would  be  the  long  and 
short  of  it.  First,  he  wanted  to  know  how  it  hap- 
pened and  all  about  it;  I  don't  know  what  I  told  him 
how  it  happened;  I  told  him  if  I  had  to  go  to  trial, 
I  would  tell  the  truth  as  far  as  I  saw  it;  I  think  he 
knew  how  it  happened;  I  think  I  told  him;  I  think 
we  talked  it  over;  am  pretty  sure  we  did.  I  do  not 
remember  whether  I  told  Mr.  McCann  there  as  to  how 
the   accident   occurred.     I  perhaps  told  him  about 
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as  I  have  told  you  here;  I  don't  know  just  how  I  told 
him;  he  did  not  ask  me  if  I  had  ordered  him  to  go 
up  on  the  push-table,  and  I  don't  think  I  told  him 
then  that  I  had  told  him  to  stay  down  off  the  carry- 
ing-table. I  don't  think  we  discussed  the  details, 
but  I  think  I  told  his  mother  that  I  considered  him 
reckless.    I  have  talked  with  her  about  it.     [216] 

That  shaft  was  protected  with  a  boxing  the  full 
length  of  it,  the  whole  length  on  the  side  and  top  too ; 
I  know  that  the  top  was  covered  at  that  time.  I 
don't  know  how  many  times  I  told  McCann  it  was 
dangerous  to  get  up  on  the  carrying-table;  I  know 
I  told  him;  I  considered  he  was  a  man;  I  thought 
he  was  a  man  grown.  I  did  not  know  he  was  a  boy; 
I  had  no  more  idea  that  he  was  a  boy  than  I  have 
now;  he  looked  as  much  of  a  man  as  he  does  to-day 
and  I  thought  he  was  a  man. 

When  I  lifted  McCann  off  of  the  push-table  this 
roller  was  not  stopped.  I  took  him  off  before  the 
roller  had  stopped,  and  I  lifted  him  over  the  roller 
so  he  could  not  get  hurt. 

If  I  am  not  mistaken,  this  was  constructed  so  that 
there  could  be  a  platform,  a  small  one,  in  here  clear 
across,  which  elevated  one  a  little  above,  on  which 
to  stand  when  working  on  the  carrying-table.  I  am 
under  the  impression  there  was,  that  it  was  so  we 
could  put  it  on  or  take  it  off.  I  think  it  was  there 
at  that  time,  but  am  not  certain  about  that;  that  was 
just  a  few  inches  above  the  platform. 

Q.  But  you  generally  stood  on  that  when  you  were 
Tvorking  on  the  carrying- table  ? 
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A.  No,  there  was  nothing  here  at  all. 

Q.  But  you  think  there  was  a  small  one  in  there? 

A.  If  I  am  not  msitaken  there  was — it  was  ar- 
ranged so  we  could  put  other  plank  in  here  and  have 
a  platform  if  we  wanted  to. 

I  would  not  say  whether  that  was  there  at  the 
time.  I  know  Mr.  McCann  received  no  injury  from 
being  drawed  back;  I  think  he  helped  himself  back. 
We  worked  together.  I  took  his  foot  out,  pulled 
it  out  this  way,  and  I  took  him  in  my  arms,  and  he 
helped  himself.     [217] 

Recross-examination. 
(By  Mr.  HAINES.) 

I  think  there  was  probably  a  little  platform  be- 
tween this  push-table  and  this  carrying-table ;  it  was 
constructed  so  that  we  could  have  it  there  if  we 
wanted  it.  I  might  have  been  in  between  the  push- 
table  and  the  carrying- table  when  I  Lifted  the  boy's 
foot  out,  or  right  at  the  corner;  it  is  not  necessary 
to  be  in  there  to  help  him,  to  take  him  out  of  there. 
By  his  helping  himself,  lowering  himself  down,  I 
could  take  him  in  my  arms  and  lift  him  up  five  feet 
and  seven  inches.  I  pulled  his  foot  out.  He  did 
not  climb  over  on  to  the  table;  he  did  not  have  to. 

Q.  You  stood  behind  him  and  pulled  him  this 
way?        A.  I  certainly  did. 

A.  And  the  roller  was  in  motion,  of  course. 

Q.  And  in  pinching  him  between  you  and  another 
timber,  it  didn't  hurt  him?        A.  No. 

Thereupon  the  defendant  rested. 
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[Testimony  of  H.  C.  McCann  for  Plaintiff  (Recalled 
in  Rebuttal) .] 

H.  0.  McOANN,  recalled  in  rebuttal,  testifies  as 
follows : 

Direct  Examination. 
(By  Mr.  HAINES.) 

Not  to  my  knowledge  was  Mr.  Coffin  the  boss  of 
the  gang  there.  I  never  took  any  orders  from  him; 
I  do  not  recollect  anything  about  him  warning  me 
about  the  carrying-table.  When  lumber  was  com- 
ing down  on  the  carrying-table  I  did  not  go  near 
the  skids  where  it  came  down  at  the  time  it  was 
coming,  any  more  than  it  was  necessary;  not  when 
it  was  sliding  down  on  the  skids.  I  never  suffered 
any  injury  on  the  carrying-table.  [218]  The 
carrying-table  was,  I  should  judge,  about  three  times 
as  wide  as  the  push-table,  something  or  other  like 
that.  I  never  saw  any  pile  of  lumber  on  the  north 
side;  in  fact,  it  was  tide  land  down  there;  I  noticed 
the  tide  there;  we  kept  dumping  trash  in  there  to 
fill  that  up.  Prom  the  push-table  down  to  any 
ground  or  solid  surface,  or  other  surface,  was,  I 
judge,  along  in  the  neighborhood  of  about  15  feet 
high. 

Cross-examination. 
(By  Mr.  WRIGHT.) 

I  heard  the  testimony  of  Mr.  Kilty  and  also  of 
Mr.  Cof&n  in  regards  to  Mr.  Coffin  being  in  charge 
of  the  men  when  Mr.  Kilty  was  away,  and  I  cannot 
say  they  were  mistaken.  At  the  time  I  was  there 
I  never  knew  that  Mr.  Coffin  was,  had  any  charge 
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there  any  more  than  what  I  did,  or  any  of  the  other 
men  working  there  at  the  table.  I  did  not  think  I 
was  in  charge.  I  know  I  was  not  in  charge.  Mr.  Cof- 
fin never  told  me  that  it  was  dangerous  to  get  up  on 
that  carrying-table.  I  could  not  say  he  is  mistaken 
about  that ;  he  might  have  directed  his  speech  to  me, 
and  I  might  not  have  heard  him,  something  of  the  kind 
like  that.  I  am  sure  that  I  have  gone  up  frequently 
over  that  carrying-table  and  over  that  roller,  many 
times  before,  and  both  Mr.  Kilty  and  Mr.  Cofdn  saw 
me  do  it. 

Plaintiff  rested.     [219] 

Exception  No.  I. 

(Exception  No.  1  is  waived.) 

Exception  No.  II. 

Thereupon  both  sides  rested,  and  the  defendant 
then  and  there  moved  the  said  Court  to  direct  the 
jury  to  return  a  verdict  in  favor  of  the  said  defend- 
ant upon  the  following  grounds : 

1.  There  was  no  evidence  proving  or  tending  to 
prove  any  negligence  on  the  part  of  the  defendant. 

2.  There  was  no  evidence  proving  or  tending  to 
prove  that  negligence,  if  any,  upon  the  part  of  the 
defendant  contributed  directly  or  proximately,  or  at 
all,  to  the  injuries  sustained  by  the  plaintiff. 

3.  That  it  affirmatively  appeared  from  the  evidence 
that  the  plaintiff  himself  was  guilty  of  negligence, 
that  is,  that  said  plaintiff  did  not  exercise  ordinary 
care  or  caution  for  his  own  safety  and  protection, 
and  that  the  failure  upon  the  part  of  the  plaintiff 
to  exercise  ordinary  care  and  caution  for  his  own 
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safety  and  protection  contributed  directly  and  prox- 
imately to  the  injuries  sustained  by  him. 

4.  It  affirmatively  appeared  from  the  evidence 
that  the  injuries  sustained  by  plaintiff  were  the  re- 
sult of  a  risk  assumed  by  him  in  the  usual  course  of 
his  employment;  that  the  dog  or  spike-roller  was 
open,  apparent  and  obvious  and  the  danger  of  at- 
tempting to  climb  to  the  push-table  or  go  to  the  push- 
table  across  said  roller  was  an  open  and  obvious 
risk  of  which  plaintiff  fully  knew,  comprehended 
and  understood  and  appreciated,  or  should  have,  by 
the  exercise  of  ordinary  care  on  his  part  have  fully 
known,  comprehended  and  understood  and  appre- 
ciated. Plaintiff  was  not  injured  by  reason  of  any 
concealed  or  latent  danger,  but  was  injured  as  a  result 
of  a  danger  which  was  [220]  open  and  obvious 
and  of  which  plaintiff  fully  knew  and  realized,  com- 
prehended and  understood,  or  of  which  he  should 
have  fully  known,  realized,  comprehended  and  un- 
derstood had  he  exercised  ordinary  care  for  his  own 
safety  and  protection. 

Which  said  motion  of  the  defendant  was  then  and 
there  denied,  to  which  said  ruling  the  defendant  then 
and  there  duly  excepted,  and  which  the  defendant 
here  designates  as  Exception  No.  II. 

Instructions. 

Thereupon  the  Court,  on  its  own  motion,  gave  to 
the  jury  the  following  instructions : 

I. 

''Plaintiff  sues  to  recover  damages,  laid  in  his 
complaint  at  $25,485.00,  for  injuries  alleged  to  have 
been  occasioned  by  defendant's  negligence." 
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11. 

"The  negligence  charged,  in  the  complaint  is,  in 

substance,  that  defendant   failed  to  provide  a  safe 

place  for  plaintiff  to  work  and  sufficient  and  safe 

appliances  and  other  means  by  which  his  service  was 

to  be  performed. ' ' 

III. 

'  *  The  answer  denies  all  the  allegations  of  the  com- 
plaint as  to  defendant's  negligence  and  plaintiff's 
damages. 

Besides  these  denials,  the  answer  sets  up  as  a 
separate  defense,  that  whatever  injuries  plaintiff 
suffered  were  caused  by  his  own  carelessness.  This 
carelessness,  defendant  contends,  was  plaintiff's  act 
in  jumping  from  the  carrying-table  to  the  push-table 
over  the  spiked  roller. 

Said  answer  also  sets  up  as  a  further  separate  de- 
fense that  "the  injuries  sustained  by  the  said  plain- 
tiff, if  any,  were  a  risk  incident  to  the  business  in 
which  he  was  [221]  employed,  and  that  prior  to 
receiving  such  injuries  the  said  plaintiff  knew,  or, 
by  the  exercise  of  ordinary  care  upon  his  part, 
should  have  known,  of  the  danger  incident  to  work- 
ing in  the  position  in  which  he  was;  and  that  said 
plaintiff  fully  understood,  comprehended  and  appre- 
ciated, prior  to  receiving  such  injuries,  the  dangers 
incident  to  the  use  of  the  machinery,  ways,  appli- 
ances and  structures  mentioned  in  said  complaint, 
and  thereafter  consented  to  use  the  same  and  contin- 
ued in  the  use  thereof." 

Exception  No.  III. 
IV. 

"The  first  issue  to  which  the  Court  directs  your 
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attention  is :   Was  the  defendant  negligent  ? 

The  Court  charges  you,  that  negligence  is  the 
omission  to  do  something  which  a  reasonable  man, 
guided  by  those  considerations  which  ordinarily  reg- 
ulate human  affairs  would  do,  or  doing  something 
which  a  prudent  or  reasonable  man  would  not  do. 
The  question  whether  or  not  there  was  negligence 
in  a  particular  instance  must  be  determined  in  the 
light  of  all  the  circumstances  and  conditions  as  shown 
in  evidence  at  the  time  surrounding  the  person 
against  whom  the  negligence  is  charged. 

On  this  issue,  the  Court  further  instructs  you  that 
the  mere  happening  of  the  accident  raises  no  pre- 
sumption that  the  defendant  corporation  was  negli- 
gent, but  the  burden  of  proving  negligence  by  a  pre- 
ponderance of  evidence  is  upon  the  plaintiff,  and 
the  negligence,  if  any  is  proven,  must  be  that  alleged 
in  th€  complaint,  and,  unless  such  negligence  is  so 
proven,  your  verdict  must  be  for  the  defendant." 
[222] 

To  the  giving  of  which  instruction  the  defendant, 
then  and  there,  in  open  court,  by  its  counsel,  duly 
excepted,  and  specially  excepted  on  the  ground  that 
there  was  no  evidence  proving,  or  tending  to  prove, 
that  defendant  was  guilty  of  any  negligence  what- 
ever, or  guilty  of  any  negligence,  if  any,  which  con- 
tributed directly  or  proximately  to  the  injuries  sus- 
tained by  plaintiff.  Which  said  exception  defend- 
ant designates  as  Exception  No.  III.  [223] 
Exception  No.  IV. 
V. 

"The  Court  instructs  you,  that  an  employer  is  not 
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to  be  held  as  guaranteeing  or  insuring  the  absolute 
safety  of  the  employee,  or  the  place  in  which  he  is 
to  work,  but  it  is  the  duty  of  the  employer  to  exer- 
cise reasonable  care  in  providing  and  maintaining 
a  safe  place  for  the  employee  to  work  and  sufficient 
and  safe  material,  appliances  and  other  means,  by 
which  the  service  is  to  be  performed.  Furthermore, 
this  duty  of  the  employer  to  exercise  reasonable  care 
in  providing  a  safe  place,  appliances  and  other  means 
for  the  employee  cannot  be  delegated  to  a  servant 
so  as  to  exempt  the  former  from  liability  for  in- 
juries caused  to  another  servant  by  its  omission. 
The  servant  does  not  undertake  to  incur  the  risk 
arising  from  negligence  in  providing  or  maintaining 
a  safe  place  in  which  he  is  to  work,  or  suitable  and 
safe  appliances,  or  other  means  with  which  his  ser- 
vice is  to  be  performed.  His  contract  implies  that, 
in  regard  to  these  matters,  his  employer  will  exer- 
cise reasonable  care  in  making  adequate  provision 
that  no  danger  shall  ensue  to  him,  and  he  has  a  right 
to  assume  and  rely  and  act  upon  the  assumption  that 
such  care  has  been  exercised." 

To  the  giving  of  which  instruction  the  defendant 
then  and  there,  in  open  court,  duly  excepted  to  the 
whole  thereof,  and  specially  excepted  to  the  follow- 
ing portion  of  said  instruction:  "The  servant  does 
not  undertake  to  incur  the  risk  arising  from  negli- 
gence in  providing  or  maintaining  a  safe  place  in 
which  he  is  to  work,  or  suitable  and  safe  appliances, 
or  other  means  with  which  his  service  is  to  be  per- 
f  oiTQed.  His  contract  implies  that,  in  regard  to  these 
;[224]     matters,  his  employer  will  exercise  reasonable 
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care  in  making  adequate  provision  that  no  danger 
shall  ensue  to  him,  and  he  has  a  right  to  assume  and 
rely  and  act  upon  the  assumption  that  such  care 
has  been  exercised,"  on  the  ground  that  a  servant 
assumed  the  risk  of  all  negligence  of  the  master  of 
which  he  knew,  fully  comprehended  or  understood 
and  appreciated,  or  of  which  he  should,  by  the  exer- 
cise of  ordinary  care  on  his  part,  have  known,  fully 
comprehended,  imderstood  and  appreciated,  that  is, 
if  the  servant  is  negligently  provided  an  unsafe  place 
in  which  to  work,  or  unsafe  machinery  or  appliances 
with  which  to  work  and  knew  of  the  unsaf  ety  thereof 
and  fully  comprehended,  understood  and  appreciated, 
the  danger  incident  to  working  in  said  unsafe  place 
or   with   unsafe  machinery,  tools  or  appliances,  he 
assumed  the  risk  thereof.     That  the  contract  of  em- 
ployment between  the  employer  and  employee  does 
not  imply  that  an  employer  will  exercise  reasonable 
care  in  making  adequate  provision  that  no  danger 
shall  ensue  to  the  employee,  and  that  all  that  is  re- 
quired is  that  the  employer  will   exercise   ordinary 
care  to  provide  a  reasonably   safe    place  in  which 
the  employee  shall  work  and  reasonably  safe  appli- 
ances with  which  to  work;  that  the  employee  has 
no  right  to  assume  or  rely  or  act  upon  the  assump- 
tion that  a  place  is  reasonably  safe  where  there  are 
open,  apparent   and   obvious    dangers;  that,  in  the 
case  at  bar,  there  was  no  evidence  that  the  place  in 
which  plaintiff  was  to  work  or  appliances  with  which 
to  work  were  unsafe,  provided   the    employee  used 
the  place  in  which  to  work  and  the  materials  with 
which  to  work  with  reasonable  care ;  that  the  spiked 
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or  dog-roller  over  which  plaintiff  stepped  and  which 
caused     [225]     his  injuries  was  open  and  apparent; 
that  the  danger  incident  to  stepping  over  said  roller 
or  attempting  to  step  over  same  was  an  open,  ap- 
parent and  obvious  danger  which  the  plaintiff,  or 
any  other  person  should  have  known,  fully  compre- 
hended and  appreciated  and  understood  by  exercising 
ordinary  care;  that  the  plaintiff  would  not  have  a 
right  to  shut  his  eyes  to  an  open  and  obvious  peril, 
nor  had  he  any  right  to  assume  that  the  spiked  or  dog- 
roller  was  safe,  or  to  indulge  in  any  assumption  that 
there  was  no  hazard  in  attempting  to  step  over  it,  or 
to  step  on  to  the  push-table ;  that  the  plaintiff  knew 
that  lumber  of  all  sizes  was  constantly  and  rapidly 
being  run  upon  the  push-table  and  passing  over  the 
same,  and  the  danger  of  getting  upon  the  push-table, 
or  over  or  across  the  dog-roller  was  open  and  appar- 
ent and  obvious  and  that  the  plaintiff  knew  thereof, 
fully   appreciated,    comprehended    and   understood 
the  danger  incident  thereto,  or  should  have  fully 
known,  comprehended  and  appreciated  the  danger  in- 
cident thereto  had  he  been  exercising  ordinary  care 
or  caution,  and  he  had  no  right  to  indulge  in  any 
presumption  or  assumption  of  safety  in  getting  to  the 
push-table  over  the  dog-roller,  which  was  contrary 
to  the  facts,  which  he  knew  or  should  have  known, 
which  exception  defendant  designates  as  Exception 
No.  IV. 

Exception  No.  V. 
VI. 
* '  The  Court  further  instructs  you,  that,  if  the  place 
where  plaintiff  was  working  and  the  machinery  with 


vs.  H.  C.  McCann.  237 

whicli  lie  worked  at  the  time  of  the  accident  were 
unsafe,  as  alleged  in  the  complaint,  but  plaintiff  knew 
them  to  be  misafe,  and  fully  understood,  compre- 
hended and  appreciated  the  dangers  incident  to  their 
use,  then  defendant  would  not  be  chargeable  with  neg- 
ligence in  assigning  him  to  the  work  in  which  he  was 
[226]     engaged  when  injured. ' ' 

To  the  giving  of  which  said  instruction  the  de- 
fendant then  and  there,  in  open  court,  duly  excepted 
to  the  whole  of  said  instruction,  and  specially  ex- 
cepted for  the  reason  that  the  servant  not  only  as- 
sumed the  risk  of  working  with  unsafe  machinery 
and  in  an  unsafe  place,  which  he  fully  imderstood, 
comprehended  and  appreciated  the  dangers  incident 
thereto,  but  also  assumed  the  risk  of  working  with 
defective  and  dangerous  machinery  where  he  would 
have  fully  understood,  comprehended  and  appreci- 
ated the  danger  incident  thereto  if  he  had  exercised 
ordinary  care  and  caution.  Which  said  exception 
defendant  designates  as  Exception  No.  V.  [227] 
Exception  No.  VI. 
VII. 

' '  The  Court  further  instructs  you,  that,  at  the  time 
plaintiff  was  injured,  there  was  in  force  a  statute  of 
California,  which  contains  the  following  provision: 

'Knowledge  by  an  employee  injured  of  the  defec- 
tive or  unsafe  character  or  condition  of  any  machin- 
ery, ways,  appliances  or  structures  of  such  employer, 
shall  not  be  a  bar  to  recovery  for  any  injury  or  death 
caused  thereby,  unless  it  shall  also  appear  that  such 
employee  fully  understood,  comprehended  and  appre- 
ciated the  dangers  incident  to  the  use  of  such  def  ec- 
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tive  machinery,  ways,  appliances  or  structures,  and 
therefore  consented  to  use  the  same  or  continued  in 
the  use  thereof. ' 

This  statute  applies  to  the  consideration  by  you 
of  the  entire  evidence  in  its  bearing  upon  the  allega- 
tions of  the  complaint  charging  the  defendant  with 
negligence,  and  the  allegations  of  the  answer  denying 
the  negligence  so  charged  and  charging  the  plaintiff 
with  negligence,  and  with  having  assumed  the  risk 
incident  to  the  business  and  work  in  which  he  was  em- 
ployed and  with  having  contributed  to  his  alleged 
injury  by  his  own  concurring  negligence." 

To  the  giving  of  which  said  instruction  the  de- 
fendant then   and  there,   in   open   court,   duly  ex- 
cepted, and  specially  excepted  upon  the  ground  that 
said  instruction  did  not  state  to  the  jury  that  a  ser- 
vant assumed  the  risk  of  the  danger  incident  to  work- 
ing about  defective  or  unsafe  ways,  machinery,  ap- 
pliances or  structures  which  the  servant  should  have 
fully  understood,  comprehended  and  appreciated  if 
he  had  exercised  ordinary  care.     Which  exception 
defendant  designates  as  Exception  No.  YI.     [228] 
Exception  No.  VII. 
VIII. 
"The  Court  further  instructs  you,  that,  in  passing 
upon  the  question  whether  plaintiff  did  fully  under- 
stand, comprehend  and  appreciate  the  dangers  in- 
cident  to  the   place  where  and  the  machinery  with 
which  he  was  working,  it  is  proper  for  you  to  con- 
sider, with  all  the  other  evidence,  the  evidence  as  to 
the  age,  experience  and  maturity  of  judgment  of  the 
plaintiff  at  the  time  the  injury  was  received. 
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''Where  a  master  employs  a  servant  to  do  danger- 
ous work,  or  to  do  work  that  must  necessarily  require 
him  to  move  in  and  about  moving  machinery  of  a 
dangerous  nature,  who,  from  youth,  inexperience, 
ignorance  or  want  of  capacity  may  fail  to  appreciate 
the  danger  surrounding  him  by  such  work,  and  the 
master  knows,  or  by  the  exercise  of  ordinary  care, 
could  know,  of  the  servant's  failure  to  appreciate 
the  danger  incident  to  his  work,  it  is  a  breach  of 
duty  for  the  master  to  expose  such  servant,  even  with 
his  own  consent,  to  such  danger,  or  to  place  him  in  a 
position  where  it  shall  become  necessary  for  him  to  en- 
counter the  same,  without  first  giving  him  such  full 
and  complete  instructions  as  will  enable  him  to  fully 
and  completely  comprehend  them  and  to  do  the  work 
safely  and  with  proper  care  on  the  servant's  part." 
To  the  giving  of  which  instruction  the  defendant 
then  and  there,  in  open  court,  duly  excepted,  and 
specially  excepted  upon  the  ground  that  said  instruc- 
tion limited  the  jury  to  inquiries  whether  plaintiff  did 
fully  understand,  comprehend  and  appreciate  the 
danger  incident  to  the  place  or  the  [229]  machin- 
ery with  which  he  was  working  and  did  not  direct 
them  or  permit  them  to  inquire  whether  plaintiff 
should  have  fully  understood,  comprehended  or  ap- 
preciated the  danger  incident  to  the  place  in  which 
he  was  working  or  the  machinery  with  which  he  was 
working  had  he  been  exercising  ordinary  care,  and 
further  that  there  was  no  evidence  to  warrant  the 
second  paragraph  of  said  instruction  or  to  justify  the 
Court  in  submitting  it  to  the  said  jury.  There  was 
no  evidence  in  the  case  to  warrant  the  jury  in  find- 
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ing  that  the  plaintiff  either  from  his  youth,  inexpe- 
rience, ignorance  or  want  of  capacity  failed  to  appre- 
ciate the  danger  surrounding  him  by  his  work  or  that 
the  defendant  knew,  or  by  the  exercise  of  ordinary 
care  should  have  known  that  plaintiff  was  unable  to 
appreciate  the  danger,  if  any  there  was,  surrounding 
him  in  his  work  or  that  the  said  plaintiff,  by  reason 
of  youth,  inexperience,  ignorance  or  want  of  capacity 
would  fail,  or  did  fail  to  appreciate  the  danger,  if 
any  there  was,  surrounding  him  at  the  time  of  his 
work,  or  that  the  defendant  had  any  knowledge  that 
the  said  plaintiff  was  a  minor  or  did  not  have  suffi- 
cient age,  experience,  or  capacity  to  appreciate  the 
open  and  obvious  danger  surrounding  him  in  his 
work,  nor  was  there  any  evidence  in  the  case  that  the 
defendant   did   not   give  to   the   plaintiff   full   and 
complete  instructions  as  to  his  work  and  the  dangers 
incident  thereto,  nor  is  there  any  evidence  that  the 
plaintiff  did  not  fully  and  completely  comprehend 
the  dangers  incident  to  his  work  or  how  to  do  the 
work   safely  or  with   proper   care  upon  his   part. 
Which  exception  defendant  designates  as  Exception 
VII.     [230] 

Exception  No.  VIII. 
IX. 
^'The  Court  further  instructs  you,  that,  if  the 
plaintiff  was,  by  reason  of  his  youth  or  inexperience, 
of  such  immature  judgment  and  incapacity  as  to  be 
imable  to  understand,  comprehend  and  appreciate 
the  dangers  incident  to  his  work,  still  it  was  not  neg- 
ligent for  the  defendant  to  place  him  upon  such  work, 
unless  the  defendant  knew,  or  had  reason  to  believe, 
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that  the  plaintiff  was  of  such  immature  judgment  or 
so  incapacitated,  and,  in  determining  this  last  ques- 
tion, you  will  consider  in  connection  with  all  the  other 
evidence  in  the  case,  the  personal  appearance  and 
conduct  of  the  plaintiff  at  the  time  of  his  employment 
and  assignment  to  said  work  by  the  defendant." 

To  the  giving  of  which  said  instruction  the  de- 
fendant then  and  there,  in  open  court,  duly  and  reg- 
ularly excepted  to  the  whole  thereof ;  and  specially 
excepted  to  the  following  portion:  "And,  in  deter- 
mining this  last  question  you  will  consider,  in  con- 
nection with  all  the  other  evidence  in  the  case,  the 
personal  appearance  and  conduct  of  the  plaintiff  at 
the  time  of  his  employment  and  assignment  to  said 
work  by  the  defendant, ' '  upon  the  ground  that  there 
was  no  evidence  as  to  the  personal  appearance  or 
conduct  of  the  plaintiff  at  the  time  of  his  employment 
and  assignment  to  work  or  any  evidence  tending  to 
show  that  he  appeared  or  conducted  himself  other 
than  as  an  adult  and  a  person  fully  able  to  compre- 
hend, appreciate  and  understand  an  open,  apparent 
and  obvious  danger  and  fully  understand,  compre- 
hend and  appreciate  the  kind  and  character  of  the 
work  to  which  he  was  assigned,  which  exception  de- 
fendant designates  as  Exception  VIII.     [231] 

X. 

"The  jury  are  instructed  that  if  you  find  from 
the  evidence  that  plaintiff  was  a  minor  on  the  30th 
day  of  July,  1907,  at  the  time  he  received  the  injuries 
complained  of,  and  you  should  further  find,  from  the 
evidence,  that  the  dangers,  if  any,  to  which  he  was 
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exposed  in  working  on  and  about  the  push-table  and 
carrying-table  connected  with  defendant's  sawmill^ 
were  not  concealed,  but  that  plaintiff  had  full  knowl- 
edge of  and  fully  comprehended  and  appreciated  the 
dangers  incident  to  the  ordinary  use  of  the  machin- 
ery, ways,  appliances  and  structures  with,  upon  or 
about  which  he  was  required  to  work,  and  with  such 
knowledge  and  understanding  continued  in  the  em- 
ployment of  defendant  and  continued  in  the  use  of 
such  machinery,  ways,  appliances  and  structures^ 
then  plaintiff  assumed  the  risks  of  his  employment^ 
and  defendant  was  not  required  to  warn  him  of  the 
same."     [232] 

XI. 

''The  Court  further  instructs  you,  that  the  proxi- 
mate cause  of  an  injury  in  a  damage  case  is  that  cause 
which  naturally  led  to  and  which  by  a  prudent  per- 
son might  reasonably  have  been  expected  to  be  instru- 
mental in  producing  the  injury  complained  of.  In 
determining  whether  a  certain  act  is  the  proximate 
cause  of  an  injury,  the  proper  test  is :  Was  the  injury 
complained  of,  of  such  a  character  as  might  reason- 
ably have  been  foreseen,  or  reasonably  have  been  ex- 
pected to  follow  as  the  result  of  such  an  act?  The 
rule  of  proximate  cause  has  the  same  application  in 
a  damage  suit  in  which  a  minor  is  plaintiff  as  in  the 
case  of  an  adult." 

Exception  No.  IX. 
XII. 

^'Whether  or  not  defendant  was  negligent  as 
charged  in  the  complaint,  and,  if  so,  whether  or  not 
such  negligence  proximately  caused  plaintiff's  in- 
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juries,  are  questions  of  fact  submitted  to  you  for  de- 
termination without  any  expression  of  opinion 
thereon  by  the  Court. 

If  the  evidence  fails  to  satisfy  you  that  the  defend- 
ant was  negligent  as  alleged  in  the  complaint,  or,  that 
its  negligence,  if  any,  was  a  proximate  cause  of  plain- 
tiff's injuries,  your  verdict  will  be  for  the  defendant. 

If,  however,  you  believe  from  the  evidence  that 
defendant  was  negligent  as  alleged  in  the  complaint, 
and  that  such  negligence  was  a  proximate  cause  of 
plaintiff's  injuries,  you  will  next  consider  the  affirm- 
ative defenses  which  I  have  already  mentioned,  and 
about  which  I  will  now  more  fully  instruct  you." 
[233] 

To  the  giving  of  which  instruction  the  defendant 
then  and  there,  in  open  court,  duly  excepted  on  the 
ground  that  there  w^as  no  evidence  proving,  or  tend- 
ing to  prove  that  defendant  was  guilty  of  any  neg- 
ligence whatever,  or  any  negligence  which  contrib- 
uted directly  or  proximately,  or  at  all,  to  the  injuries 
sustained  by  plaintiff;  that  it  also  appeared  from 
the  evidence  that  the  plaintiff  himself  was  guilty 
of  contributory  negligence  and  that  he  was  injured 
as  a  result  of  an  open,  obvious  and  apparent  risk, 
the  danger  of  which  he  fully  comprehended,  knew, 
appreciated  and  understood,  or  should,  by  the  exer- 
cise of  ordinary  care  upon  his  part,  have  fully  known, 
comprehended  and  appreciated  and  understood; 
which  exception  defendant  designates  as  Exception 
No.  IX. 

XIII. 

*' Contributory  negligence  is  such  an  act  or  omis- 
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sion  on  the  part  of  the  person  injured,  amounting 
to  a  want  of  ordinary  care,  as,  concurring  and  co- 
operating with  any  negligent  act  or  omission  on  the 
part  of  the  defendant,  was  a  proximate  cause  of  the 
injury. 

Ordinary  care  is  such  care  as  would  be  used  by  an 
ordinarily  prudent  person  in  the  same  or  similar  cir- 
cumstances. ' ' 

Exception  No.  X. 
XIV. 

"The  Court  further  instructs  you  that  the  ordi- 
nary care  which  a  youth  of  limited  judgment  and 
experience  is  called  upon  to  exercise  is  not  the  same 
quantum  of  care  which  the  adult  would  be  called 
upon  to  use  under  the  same  circumstances.  Each 
is  required  to  use  ordinary  care,  but  the  care  which 
the  person  of  mature  intelligence  and  judgment  must 
employ  is  different  from  the  amount  which  the  law 
exacts  [234]  of  a  youth  of  immature  age,  judg- 
ment and  experience. ' ' 

To  the  giving  of  which  instruction  the  defendant 
then  and  there,  in  open  court,  duly  excepted  to  the 
whole  thereof,  and  specially  excepted  to  it  upon  the 
ground  that  there  was  no  evidence  to  warrant  the 
jury  in  finding  that  the  plaintiff  in  the  case  at  bar 
possessed  limited  judgment  or  experience,  nor  was 
there  any  evidence  to  warrant  the  jury  in  finding 
that  plaintiff  was  not  as  competent  as  an  adult  to 
fully  comprehend,  appreciate  and  understand  the 
danger  of  the  work  which  he  was  perfonning,  or  the 
appliances  about  which  he  was  working,  and  further 
specially  excepted  to  the  following  portion  of  said 
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instruction :    '  *  Each  is  required  to  use  ordinary  care, 
but  the  care  which  the  person  of  mature  intelligence 
and   judgment   must   employ  is  different  from  the 
amount  which  the  law  exacts  of  a  youth  of  immature 
age,  judgment  and  experience,"  on  the  ground  that 
the  law  does  not  exact  a  different  amount  of  care 
from  an  adult  than  from  a  youth.     That  each  is  re- 
quired to  exercise  ordinary  care  and  as  is  required 
to  guard  himself  from   open   and   obvious  dangers 
which  he  knows,  comprehends,  appreciates  and  fully 
understands,  or  should  by  the  exercise  of  ordinary 
care  upon  his  part  have  fulty  appreciated,  known, 
comprehended  and  understood,  which  said  exception 
defendant  designates  as  Exception  No.  X. 
Exception  No.  XI. 
XV. 
''The  burden  of  proof  of  contributory  negligence 
is  upon  the  defendant,  to  establish  the  same  by  a  pre- 
ponderance of  the  evidence,  unless  you  find  from  the 
plaintiff's  own     [235]     testimony  that  he  was  guilty 
of  contributory  negligence." 

To  the  giving  of  which  instruction  the  defendant 
then  and  there,  in  open  court,  duly  excepted,  and  spe- 
cially excepted  upon  the  ground  that  the  defendant 
may  avail  itself  both  of  the  evidence  offered  by  plain- 
tiff and  by  defendant,  and  it  is  not  bound  to  estab- 
lish by  a  preponderance  of  the  evidence  contributory 
negligence  upon  the  part  of  the  plaintiff  unless  the 
same  appears  affirmatively  from  plaintiff's  own  tes- 
timony, that  the  defendant  to  establish  contributory 
negligence  may  use  said  testimony  or  evidence  of- 
fered by  plaintiff,  together  with  testimony  and  evi- 
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dence  offered  by  itself;  that  the  instruction  placed 
a  burden  upon  the  defendant  of  proving  contributory 
negligence  unless  the  same  should  affirmatively  ap- 
pear from  plaintiff's  testimony  and  the  jury  must 
have  been  led  to  believe  that  if  it  did  not  appear  af- 
firmatively from  plaintiff's  testimony  they  could  not 
consider  evidence,  if  any,  offered  by  plaintiff  which 
tended  to  show  contributory  negligence  upon  the 
part  of  the  plaintiff,  which  exception  defendant  des- 
ignates as  Exception  No.  XI. 

Exception  No.  XII. 
XVI. 

*'The  Court  further  instructs  you  that  plaintiff, 
although  a  minor,  on  entering  defendant's  employ- 
ment, assumed  all  the  ordinary  risks  of  such  employ- 
ment which  he  fully  knew,  understood,  comprehended 
and  appreciated." 

To  the  giving  of  which  instruction  the  defendant 
[236]  then  and  there,  in  open  court,  duly  excepted 
to  the  whole  thereof,  and  specially  excepted  upon 
the  ground  that  the  plaintiff  not  only  assumed  all 
the  ordinary  risks  of  the  employment  which  he  fully 
knew,  understood,  comprehended  and  appreciated, 
but  also  assumed  all  the  risks  of  his  employment, 
whether  ordinar}^  or  otherwise,  of  which  he  fully 
knew,  understood,  comprehended  and  appreciated, 
and  also  that  plaintiff  assumed  all  the  risk  incident 
to  his  employment  of  which  he  should  have  fully 
known,  understood,  comprehended  and  appreciated 
by  the  exercise  of  ordinary  care,  which  exception 
defendant  designates  as  Exception  No.  XII. 
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Exception  No.  XIII. 
XVII. 

* 'Whether  or  not  plaintiff  was  guilty  of  contribu- 
tory negligence,  or  whether  or  not  his  injuries  re- 
sulted from  the  ordinary  risks  of  his  employment, 
which  he  assumed,  are  also  issues  which  the  Court 
submits  to  your  determination  without  expressing 
any  opinion  thereon." 

To  the  giving  of  which  instruction  the  defendant, 
[237]  then  and  there,  in  open  court,  duly  excepted, 
and  specially  excepted  upon  the  ground  that  it  ap- 
peared from  the  evidence  that  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  and 
therefore  the  question  ought  not  to  be  submitted 
to  the  jury,  and  it  further  appeared  from  the  un- 
disputed evidence  that  plaintiff  was  injured  by  a 
risk  which  he  fully  knew,  comprehended,  understood 
and  appreciated,  or  should  have  fully  known,  com- 
prehended, understood  and  appreciated,  had  he  ex- 
ercised ordinary  care,  and  that  therefore  the  issue 
should  have  not  been  submitted  to  said  jury,  and, 
further,  that  the  Court  should  not  limit  the  question 
as  to  whether  plaintiff  was  injured  by  an  ordinary 
risk  of  his  employment  which  he  assumed,  for  the 
reason  that  plaintiff  assumed  all  risk  of  his  employ- 
ment, whether  ordinary  or  extraordinary,  of  which 
he  knew,  fully  comprehended,  appreciated  and  un- 
derstood, or  which  by  the  exercise  of  ordinary  care 
on  his  part  he  should  have  fully  known,  compre- 
hended, appreciated  and  understood.  Which  said 
exception    defendant    designates  as  Exception   No. 

xni. 
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Exception  No.  XIV. 
XVIII. 

"If  the  evidence  fails  to  satisfy  you  that  the  de- 
fendant is  negligent  in  any  of  the  particulars  al- 
leged in  the  complaint,  or,  if  you  find  that  defendant 
was  so  negligent,  but  the  evidence  fails  to  satisfy 
you  that  said  negligence  was  the  proximate  cause 
of  plaintiff's  injuries,  or,  if  you  believe  from  the 
evidence  that  plaintiff,  prior  to  his  injuries,  knew 
of  the  unsafe  condition  of  defendant's  structures 
and  machinery,  which  plaintiff  claims  caused  said 
injuries,  if  they  were  unsafe,  and  fully  understood, 
comprehended  and  appreciated  the  dangers  inci- 
dent to  their  [238]  use,  and  thereafter  continued 
in  defendant's  employ,  or,  if  you  believe  from  the 
evidence  that  plaintiff  was  in  any  way  negligent, 
and  that  such  negligence  directly  contributed  to  his 
injuries,  your  verdict  will  be  for  the  defendant. 

If,  however,  you  believe  from  the  evidence  that 
the  defendant  was  negligent  as  alleged  in  the  com- 
plaint, and  that  said  negligence  was  the  proximate 
cause  of  plaintiff's  injuries,  without  contributory 
negligence  on  his  part,  and  without  knowledge  by 
him,  prior  to  his  injuries,  of  the  imsafe  condition 
of  defendant's  structures  and  machinery,  or  full  un- 
derstanding, comprehension  and  appreciation  by 
him  of  the  dangers  incident  to  their  use,  your  verdict 
will  be  for  the  plaintiff." 

To  the  giving  of  which  instruction  the  defendant 
then  and  there,  in  open  court,  duly  excepted  to  the 
whole  of  said  instruction,  and  specially  excepted 
on  the  ground  that  there  was  no  evidence  justifying 
the  submission  of  said  cause  to  the  jury  and  no  evi- 
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dence  proving  or  tending  to  prove  that  defendant 
was  guilty  of  any  negligence;  and  on  the  ground 
that  it  further  appeared  from  the  evidence  that  the 
plaintiff  himself  was  guilty  of  negligence  that  is  a 
want  of  ordinary  care  and  caution  which  contrib- 
uted directly  and  proximately  to  the  injuries  sus- 
tained by  him  and  that  he  was  injured  as  a  result 
of  a  risk  which  he  assumed,  the  danger  of  which 
was  open,  apparent  and  obvious  and  which  he 
fully  knew,  comprehended,  understood  and  appre- 
ciated, or  which  he  should  have  fully  known,  com- 
prehended, understood  and  appreciated  had  he  been 
exercising  ordinary  care  for  his  own  safety  and 
protection,  [239]  and  further  specially  excepted 
to  the  following  portion  of  said  charge:  "If,  how- 
ever, you  believe  from  the  evidence  that  the  defend- 
ant was  negligent  as  alleged  in  the  complaint,  and 
that  said  negligence  was  the  proximate  cause  of 
plaintiff's  injuries,  without  contributory  negligence 
on  his  part,  and  without  knowledge  by  him,  prior 
to  his  injuries,  of  the  unsafe  condition  of  defend- 
ant's structures  and  machinery,  or  full  understand- 
ing, comprehension  and  appreciation  by  him  of  the 
dangers  incident  to  their  use,  your  verdict  will  be 
for  the  plaintiff,"  upon  the  ground  that  there  was 
no  evidence  that  defendant  was  guilty  of  negligence 
which  was  the  proximate,  or  any,  cause  of  plaintiff's 
injuries,  and  upon  the  ground  that  plaintiff  was 
guilty  of  contributory  negligence  and  on  the  ground 
that  it  further  appeared  from  the  evidence  that  prior 
to  his  injuries  plaintiff  had  knowledge,  or  should 
have  had  knowledge  of  any  unsafe  condition,  if  any, 
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of  defendant's  structure  and  machinery,  and  fully 
understood,  comprehended  and  appreciated  the  dan- 
ger, if  any  there  was,  incident  to  the  use  thereof,  or 
should   have    fully   understood,  comprehended  and 
appreciated  such  danger,  if  any  there  was,  incident 
to  the  use  of  defendant's  structure  or  machinery, 
if  the  said  plaintiff  had  been    exercising    ordinary 
care,  and  on  the  ground  further  that  the  said  por- 
tion of  the  instruction  directed  the  jury  to  find  a 
verdict  in  favor  of  plaintiff  if  he  was  injured  by  rea- 
son of  any  defective  or  dangerous  structure  or  ma- 
chinery of  which  the  plaintiff  did  not  actually  know, 
fully  understand,  comprehend  or  appreciate  the  dan- 
gers   incident    thereto,    even    though     [240]     the 
plaintiff  should  have  known,  fully  understood,  com- 
prehended and  appreciated   such   dangers   had   he 
been  exercising  ordinary  care;  in  other  words,  said 
instruction  authorized  the  plaintiff  to  recover  if  he 
did  not  actually  know,  fully  understand,  comprehend 
and    appreciate    the    dangers    incident  to  working 
about  the  structure  or  machinery  of  said  defendant, 
even  though  his  failure  to  have  such  actual  knowl- 
edge, comprehension,  understanding  and  apprecia- 
tion was  by  reason  of  the  absolute  inattention,  care- 
lessness and  negligence  on  his  part,  which  said  ex- 
ception defendant  designates  as  No.  XIV.     [241] 
Exception  No.  XV. 
XIX. 
"If  you  find  for  the  plaintiff,  it  will  be  your  duty 
to  assess   the  amount  of  damages  he  is  entitled  to 
recover,  and,  in  estimating  these  damages,  you  may 
consider  his  age,  what,  before  the  accident,  was  his 
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"health  and  physical  condition,  the  extent  to  which 
the  injuries  he  received  are  permanent  and  will  af- 
fect his  health  and  physical  condition  in  the  future, 
and  also  his  bodily  pain  and  mental  anguish,  if  any, 
w^hich  he  has  or  will  proximately — that  is,  naturally 
and  without  the  intervention  of  some  other  cause — 
result  from  said  injuries,  and  allow  plaintiff  such 
sum  for  damages  as  in  your  opinion  will  fairly  com- 
pensate him  for  all  of  said  injuries." 

To  the  giving  of  which  instruction  the  defendant 
then  and  there,  in  open  court,  duly  excepted,  on  the 
ground  that  there  was  no  evidence  justifying  the 
submission  of  said  cause  to  the  jury  or  the  award 
by  the  jury  of  damages  to  the  plaintiff,  which  said 
exception  defendant  designates  as  Exception  No. 
XV. 

XX. 

' '  The  Court  further  instructs  you  that,  in  consid- 
ering your  verdict,  you  should  not  be  governed  by 
sympathy  or  prejudice  for  or  against  either  party." 

XXI. 

"The  Court  further  instructs  you  that  before  a 
verdict  can  be  returned  it  must  be  concurred  in  by 
each  of  the  twelve  jurors  sworn  to  try  the  case." 
[242] 

Exception  No.  XVI. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 

I. 

**The  jur}^  are  instructed  that  it  was  the  duty  of 
ihe  defendant  in  this  case  to  use  only  ordinary 
tare  in  furnishing  to  the  plaintiff  at  and  before  the 
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time  of  the  accident  complained  of,  a  reasonably 
sate  place  and  reasonably  safe  surroundings  in  which 
to  work,  and  to  use  reasonable  care  in  maintaining 
and  keeping  such  place  in  a  reasonably  safe  condi- 
tion." 

Wnich  the  Court  refused  to  give,  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there, 
in  open  court,  duly  and  regularly  excepted,  which 
exception  defendant  designates  as  Exception  No. 
XVI. 

Exception  No.  XVII. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 

n. 

''Negligence  on  the  part  of  defendant  is  not  pre- 
sumed. It  is  an  affirmative  fact  which  plaintiff  must 
prove  by  a  preponderance  of  the  evidence,  and  the 
negligent  acts  proved,  if  any,  must  be  such  partic- 
ular acts  as  are  alleged  in  the  plaintiff's  complaint. 
The  burden  of  proof  is  on  the  plaintiff,  and  if  you 
find  that  the  evidence  bearing  on  the  question  of 
negligence  on  the  part  of  defendant  is  evenly  bal- 
anced, or  that  it  preponderates  in  favor  of  the  de- 
fendant, then  and  in  that  case  the  plaintiff  cannot 
recover  and  your  verdict  must  be  for  the  defend- 
ant." 

Wliich  the  Court  refused  to  give,  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there,  in 
open  court,  duly  and  regularly  excepted,  which  said 
exception  defendant  designates  as  Exception  No. 
XVII.     [243] 
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Exoeption  No.  XVIH. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 

III. 

"The  defendant  was  under  no  obligation  to  keep 
the  plaintiff  absolutely  safe  and  free  from  danger, 
nor  to  insure  the  plaintiff  against  accident.  His 
duty,  to  express  it  tersely,  was  to  use  ordinary  care 
to  secure  the  plaintiff's  safety.  'Ordinary  care,' 
you  are  instructed,  is  the  care  that  is  ordinarily  ex- 
ercised by  a  person  of  average  prudence  under  the 
same  or  similar  circumstances.  Just  what  that  de- 
gree of  care  is  or  would  be,  is  for  the  jury  to  deter- 
mine. Having  determined  what,  under  the  circum- 
stances, would  have  been  ordinary  care,  it  is  for  you 
to  say  whether  such  care  was  exercised  by  the  de- 
fendant about  the  premises  in  question." 

Which  the  Court  refused  to  give,  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there, 
in  open  court,  duly  and  regularly  excepted,  which 
said  exception  defendant  designates  as  Exception 

No.  xvin. 

Exception  No.  XIX. 

The  defendant  then  requested  the  Court  to  give  to 
the  jury  the  following  instruction: 

IV. 

"The  jury  are  instructed  that  the  defendant  was 
not  bound  as  an  insurer  to  the  absolute  safety  and 
suitability  of  the  machinery  and  appliances  fur- 
nished by  it  for  use  in  its  business,  and  that  it  was 
not  bound  to  furnish  the  very  best  or  most  improved 
kind  of  machinery  to  be  used  at  its  mills.  It  was 
sufficient  if  the  appliances  connected  with  the  same 
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were  reasonably  safe  and  suitable  for  the  purposes 
for  whicli  they  were  used."     [244] 

Which  the  Court  refused  to  give,  and  to  the  refusal 

to  give  which  the  defendant  then  and  there,  in  open 

court,  duly  and  regularly  excepted,  which  said  ex~ 

ception  defendant  designates  as  Exception  No.  XIX. 

Exception  No.  XX. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 

V. 

"The  Court  instructs  you  that  if  you  believe  from 
the  evidence  that  the  plaintiff  was  not  using  ordi- 
nary care  at  the  time  and  place  of  his  injury,  and 
that  his  failure  to  use  such  care  directly  contrib- 
uted to  cause  his  injury,  then  you  will  find  for  the 
defendant,  and  you  are  instructed  that  ordinary  care 
is  such  care  as  would  be  used  by  an  ordinarily  pru- 
dent person  under  the  same  or  similar  circum- 
stances. ' ' 

Which  the  Court  refused  to  give,  and  to  the  refusal 
to  give  which  the  defendant  then  and  there,  in  open 
court,  duly  and  regularly  excepted,  which  said  ex- 
ception defendant  designates  as  Exception  XX. 
Exception  No.  XXI. 

The  defendant  then  requested  the  Court  to  give 
to  the  jury  the  following  instruction. 

VI. 

''You  are  further  instructed  that  if  there  were  any 
latent  or  obscure  dangers  or  defects  connected  with 
the  machinery  in  and  about  which  plaintiff  worked^ 
that  it  was  then  the  duty  of  the  defendant  to  explain 
such  latent  defects  or  obscure  dangers  to  the  plain- 
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tiff  and  warn  liiin  of  the  dangers  connected  there- 
with. But  if  you  shall  find  from  the  evidence  [245] 
that  the  only  dangers  connected  with  the  machinery 
around  which  plaintiff  was  employed  were  in  plain 
Tiew,  and  were  not  in  any  respect  hidden,  and  were 
such  dangers  that  the  plaintiff  had  full  knowledge 
of  and  fully  comprehended  and  appreciated,  then 
and  in  such  event  no  obligation  existed  on  the  part 
of  the  defendant  to  warn  plaintiff  of  the  danger  of 
Ms  employment  and  if  injured  under  such  circum- 
stances, then  plaintiff  cannot  recover." 

Which  the  Court  refused  to  give,  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there,  in 
open  court,  duly  and  regularly  excepted,  which  said 
exception  defendant  designates  as  Exception  No. 
XXI. 

Exception  No.  XXII. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 

vn. 

"The  jury  are  further  instructed  that  if  you  find 
from  the  evidence  that  plaintiff  was  a  minor  on  the 
30th  day  of  July,  1907,  at  the  time  he  received  the 
injuries  complained  of  and  you  should  further  find, 
from  the  evidence,  that  the  dangers,  if  any,  to  which 
he  was  exposed  in  working  on  and  about  the  push- 
table  and  carrying-table  connected  with  defendant's 
sawmill  were  not  concealed,  but  that  plaintiff  had 
full  knowledge  of  and  fully  comprehended  and  ap- 
preciated the  dangers  incident  to  the  ordinary  use 
of  the  machinery,  ways,  appliances  and  structures 
with,  upon  or  about  which  he  was  required  to  work, 
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and  with  such  knowledge  and  understanding  con- 
tinued in  the  employment  of  the  defendant  and  con- 
tinued in  the  use  of  such  machinery,  ways,  appli- 
ances and  structures,  then  and  in  that  event  the  de- 
fendant was  not  required  to  warn  the  plaintiff  of 
[246]  such  dangers  and  the  plaintiff  thereby 
assumed  the  risks  of  his  employment  and  is  not  en- 
titled to  a  verdict  against  the  defendant  for  damages 
growing  out  of  his  injuries  sustained  by  reason  of 
the  accident  set  forth  in  the  complaint." 

Which  the  Court  refused  to  give,  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there, 
in  open  court,  duly  and  regularly  excepted,  which 
said  exception  defendant  designates  as  Exception 
No.  XXII. 

Exception  No.  XXIII. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 

vni. 

"The  proximate  cause  of  an  injury  in  a  damage 
case  is  that  cause  which  naturally  led  to  and  which 
by  a  prudent  person  might  reasonably  have  been  ex- 
pected to  be  instrumental  in  producing  the  injury 
complained  of.  In  determining  whether  a  certain 
act  is  the  proximate  cause  of  any  injury,  the  proper 
test  is:  'Was  the  injury  complained  of,  of  such  a 
character  as  might  reasonably  have  been  foreseen,  or 
reasonably  have  been  expected  to  follow  as  the  re- 
sult of  such  an  act.'  The  rule  of  proximate  cause 
has  the  same  application  in  a  damage  suit  in  which 
a  minor  is  plaintiff,  as  in  the  case  of  an  adult." 

Which  the  Court  refused  to  give,  and  to  the  re- 
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fusal  to  give  which  the  defendant  then  and  there, 
in  open  court,  duly  and  regularly  excepted,  which 
said  exception  defendant  designates  as  Exception 
No.  XXIII.     [247] 

Exception  No.  XXIV. 

The  defendant  requested  the  Court  to  give  to  the 
jurj^  the  following  instruction: 

IX. 

''The  jury  are  instructed  that  in  the  present  ac- 
tion plaintiff  seeks  to  recover  damages  by  reason  of 
certain  injuries  alleged  to  have  been  sustained  by 
him  and  growing  out  of  the  alleged  negligence  of  the 
defendant.  Negligence  which  will  entitle  plaintiff 
to  recover,  and  which  plaintiff  must  prove  before  he 
will  be  entitled  to  a  verdict,  consists  in  the  failure 
of  the  defendant  to  do  that  which  a  person  of  ordin- 
ary prudence  and  intelligence  would  do  under  the 
same  or  similar  circumstances,  or  in  the  doing  of 
that  which  a  person  of  ordinary  prudence  or  in- 
telligence would  not  have  done  under  the  same  or 
similar  circumstances,  and  before  you  will  be  jus- 
tified in  returning  a  verdict  for  the  plaintiff  in  this 
case,  it  will  be  necessary  for  you  to  find,  from  the 
evidence,  that  the  defendant  in  the  construction  and 
operation  of  the  machinery,  ways,  appliances  and 
structures  about  which  plaintiff  was  employed  had 
omitted  to  take  such  precautions  to  prevent  injury 
to  the  plaintiff,  as  an  ordinarily  prudent  and  intelli- 
gent iDerson  would  have  taken  under  the  same  or 
similar  circumstances,  or  that  defendant  had  done 
something  which  an  ordinarily  prudent  and  intelli- 
gent person  would  not  have  done  under  the  same  or 
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similar  circumstances. ' ' 

Which  the  Court  refused  to  give,  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there,, 
in  open  court,  duly  and  regularly  excepted,  which 
said  exception  defendant  designates  as  Exception 
No.  XXIV.     [248] 

Exception  No.  XXV. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 

X. 

"The  jury  are  instructed  that  if  the  defendant  did 
not  know  as  a  matter  of  fact  that  plaintiff  was  a 
minor  at  the  time  of  his  employment,  or  that  the  de- 
fendant was  not  in  possession  of  facts  and  circum- 
stances, from  which  it  should  have  known  that  the 
plaintiff  was  a  minor,  then  no  greater  obligation 
rested  upon  the  defendant  to  warn  the  plaintiff  of 
dangers  that  were  apparent  and  were  not  concealed 
or  hidden  than  there  would  have  been  to  warn  a 
man  who  have  reached  his  majority.  In  taking  into 
consideration  the  age  of  the  plaintiff,  defendant  had 
a  right  to  rely  upon  the  conduct  and  demeanor  of  the 
l^laintift",  his  size,  appearance  and  ability  to  do  a 
man's  work." 

Which  the  Court  refused  to  give,  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there, 
in  open  court,  dulv  and  regularly  excepted,  which 
said  exception  defendant  designates  as  Exception 
No.  XXV. 

Exception  No.  XXVI. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 
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XI. 

"The  jury  are  hereby  instructed  that  if  they  shall 
find  from  the  evidence  that  plaintiff  had  knowledge 
of  the  fact  that  there  were  two  ways  by  means  of 
which  he  could  have  climbed  upon  the  push-table — 
the  one  wa}-  being  to  step  over  the  spiked  roller  and 
the  other  Avay  being  to  climb  over  the  side  of  the 
push-table,  by  means  of  the  lumber  buggies;  the 
[249]  first  way  being  extremely  dangerous  and  so 
known  to  him  to  be,  and  the  other  way  safe  and 
known  by  him  to  be  so.  And  if  you  shall  believe 
from  the  evidence  that  he  voluntarily  chose  the 
dangerous  way  of  going  upon  said  push-table,  when 
there  was  no  occasion  or  necessity  for  so  doing,  and 
in  so  doing  received  the  injury  of  which  he  com- 
plains, that  he  cannot  hold  the  defendant  responsible 
for  an  injury  which  directly  resulted  from  his  vol- 
untary and  unnecessary^  choice  of  the  more  danger- 
ous of  the  two  ways  of  doing  the  work  he  attempted 
to  do." 

Which  the  Court  refused  to  give,  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there, 
in  open  court,  duly  and  regularly  excepted,  which 
said  exception  defendant  designates  as  Exception 
No.  XXVI. 

Exception  No.  XXVII. 

The  defendant  requested  the  Court  to  give  to  the 
jury  the  following  instruction: 

XII. 

"The  law  requires  of  a  minor  suing  for  personal 
injuries,  care  and  prudence  equal  to  his  capacity, 
and  if  you  find  from  the  evidence  that  the  plaintiff 
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in  this  action  knew  of  the  character  of  the  machine 
which  caused  his  injury  and  was  aware  of  its  dan- 
gerous character  and  carelessly  and  negligently 
tried  to  step  over  the  spiked  roller  onto  the  push- 
table,  so  that  his  injury  occurred  or  was  inflicted 
without  fault  on  the  part  of  the  defendant,  then 
your  judgment  will  be  in  favor  of  the  defendant." 

Which  the  Court  refused  to  give  and  to  the  re- 
fusal to  give  which  the  defendant  then  and  there, 
in  open  court,  duly  and  regularly  excepted,  which 
said  exception  defendant  designates  as  Exception 
XXVII.         [250] 

No  other  or  further  instructions  were  given  to 
the  jury  by  the  Court  than  are  set  out  in  this  Bill 
of  Exceptions  and  each  and  all  of  the  exceptions 
hereinbefore  set  out  taken  to  the  charge  of  the  Court 
and  to  the  various  instructions  given  by  the  Court 
to  the  jury  as  hereinbefore  set  out,  and  each  and  all 
of  the  exceptions  taken  by  the  defendant  to  the  re- 
fusal of  the  Court  to  give  each  of  the  instructions 
w^hich  were  requested  and  which  were  refused  as 
hereinbefore  set  out,  were  taken  and  reserved  by  the 
counsel  for  defendant,  in  open  court,  before  the  jury 
had  been  directed  to  retire  and  consider  their  ver- 
dict and  while  the  jury  was  present  in  court. 

Thereupon,  and  after  the  jury  had  retired  to  con- 
sider their  verdict,  the  Court  duly  made  and  entered 
an  order  giving  the  defendant  to  and  including  the 
6th  day  of  October,  1913,  within  which  to  serve  and 
file  its  Bill  of  Exceptions,  and  thereafter  the  said 
parties  stipulated  that  the  defendant  should  have 
to  and  including  the  20th  day  of  November,  1913, 
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within  which  to  serve  and  file  its  said  Bill  of  Ex- 
ceptions, and  upon  which  said  stipulation  the  Court 
duly  and  regularly  made  an  order  giving  said  de- 
fendant to  and  including  the  20th  day  of  November, 
1913,  within  which  to  serve  and  file  its  Bill  of  Ex- 
ceptions, and  the  said  Bill  of  Exceptions  has  been 
prepared,  served  and  filed  within  the  time  by  law, 
and  as  extended  by  stipulations  of  counsel  and  the 
order  of  the  Court,  and  counsel  for  defendant  asks 
that  the  same  be  allowed  and  approved  as  correct. 

GIBSON,  DUNN  &  CRUTCHER, 

WRIGHT  &  WINNER, 

Attorneys  for  Defendant.     [251] 
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[Stipulation  for  Settlement  of  Bill  of  Exceptions, 

etc.] 
IT  IS  HEREBY  STIPULATED  that  the  fore- 
going Bill  of  Exceptions  has  been  duly  and  regularly 
served  and  filed  within  the  time  allowed  by  the  stip- 
ulation of  the  respective  parties  hereto  and  by  the 
order  of  the  Court  duly  and  regularly  made,  and  that 
said  Bill  of  Exceptions  is  correct  in  all  respects  and 
may  be  settled  and  made  a  part  of  the  record  herein. 

HUNSAKER  &  BRITT, 
HAINES  &  HAINES, 
Attorneys  for  Plaintiff. 
GIBSON,  DUNN  &  CRUTCHER, 

LOBDELL, 
WRIGHT  &  WINNER, 

Attorneys  for  Defendant.     [254] 

Order  Approving  Bill  of  Exceptions. 

The  foregoing  Bill  of  Exceptions,  duly  proposed 
and  agreed  upon  by  counsel  for  the  respective  par- 
ties, is  correct  in  all  respects  and  is  hereby  approved, 
allowed  and  made  a  part  of  the  record  herein. 
Dated  this  5th  day  of  Jan.,  1914. 

OLIN  WELLBORN, 

Judge. 

[Stipulation  That  Bill  of  Exceptions  was  Filed  in 
Due  Time,  etc.] 

It  is  hereby  stipulated  that  the  foregoing  bill  was 
filed  AA'ithin  due  time  and  that  it  be  signed  and 
settled  by  the  Judge  with  the  same  force  and  effect 
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as  though  signed  and  settled  on  the  20  day  of  Nov., 
1913. 

HUNSAKER  &  BRITT  and 
HAINES  &  HAINES, 

Attys.  for  Plff. 
WRIGHT  &  WINNER, 
GIBSON,  DUNN  &  CRUTCHER, 

Attorneys  for  Def.     [255] 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

H.  C.  McCANN,  by  JESSE  F.  MicCANN,  His  Guard- 
ian ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 
Assignment  of  Errors. 

Comes  now  the  defendant  above  named  and  filed 
-the  following  assignment  of  errors  upon  which  it  will 
rely  upon  its  prosecution  of  the  writ  of  error  in  the 
above-entitled  cause,  petition  for  which  writ  it  filed 
^t  the  same  time  with  this  assignment. 

I. 

The  Court  erred  in  denying  the  motion  of  the  de- 
fendant to  direct  the  jury  to  return  a  verdict  in 
favor  of  said  defendant,  as  set  forth  in  Exception  No. 
II,  Bill  of  Exceptions,  which  said  motion  was  as  fol- 
lows: 

''Both  sides  having  rested  the  defendant  then  and 
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there  moved  the  said  Court  to  direct  the  jury  to  re- 
turn a  verdict  in  favor  of  the  said  defendant  upon 
the  following  grounds: 

"1.  There  was  no  evidence  proving  or  tending  to 
prove  any  negligence  on  the  part  of  the  defendant. 

"2.  There  was  no  evidence  proving  or  tending  to 
prove  that  negligence,  if  any,  upon  the  part  of  the 
defendant  contributed  directly  or  proximately,  or  at 
all,  to  the  injuries  sustained  by  the  plaintiff. 

"3.  That  it  affirmatively  appeared  from  the  evi- 
dence that  the  plaintiff  himself  was  guilty  of  neg- 
ligence, that  is  that  said  plaintiff  did  not  exercise 
ordinary  care  or  caution  [256]  for  his  own  safety 
and  protection,  and  that  the  failure  upon  the  part  of 
the  plaintiff  to  exercise  ordinary  care  and  caution 
for  his  own  safety  and  protection  contributed  di- 
rectly and  proximately  to  the  injuries  sustained  by 
him. 

"4.  It  affirmatively  appeared  from  the  evidence 
that  the  injuries  sustained  by  plaintiff  were  the  re- 
sult of  a  risk  assumed  by  him  in  the  usual  course  of 
his  employment;  that  the  dog  or  spike  roller  w^as 
open,  apparent  and  obvious  and  the  danger  of  at- 
tempting to  climb  to  the  push-table  or  go  to  the 
push-table  across  said  roller  w^as  an  open  and  ob- 
vious risk  of  which  plaintiff  fully  knew,  compre- 
hended and  understood  and  appreciated,  or  should 
have,  by  the  exercise  of  ordinary  care  on  his  part, 
have  fully  known,  comprehended  and  understood  and 
appreciated.  Plaintiff  was  not  injured  by  reason  of 
any  concealed  or  latent  danger  but  was  injured  as  a 
result  of  a  danger  which  was  open  and  obvious  and 
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of  which  phiintiff  fully  knew  and  realized,  compre- 
hended and  understood,  or  of  which  he  should  have 
fully  known,  realized,  comprehended  and  understood 
had  he  exercised  ordinary  care  for  his  own  safety  and 
protection." 

II. 

The  Court  erred  in  giving  instruction  number  IV 
to  the  jury  as  follows: 

"The  first  issue  to  which  the  Court  directs  your 
attention  is :  Was  the  defendant  negligent  ? 

"The  Court  charges  you,  that  negligence  is  the 
omission  to  do  something  which  a  reasonable  man, 
guided  b}'  those  considerations  which  ordinarily 
regulate  human  affairs  would  do,  or  doing  something 
-svhich  a  prudent  or  reasonable  man  would  not  do. 
The  question  whether  or  not  there  was  negligence  in 
a  particular  instance,  must  be  determined  in  the 
light  of  all  the  circumstances  and  conditions  as 
[257]  shown  in  evidence  at  the  time  surrounding 
the  person  against  whom  the  negligence  is  charged. 

"On  this  issue,  the  Court  further  instructs  you, 
that  the  mere  happening  of  the  accident  raises  no 
presumption,  that  the  defendant  corporation  was 
negligent,  but  the  burden  of  proving  negligence  by  a 
preponderance  of  evidence  is  upon  the  plaintiff,  and 
the  negligence,  if  any  is  proven,  must  be  that  alleged 
in  the  complaint,  and,  unless  such  negligence  is  so 
proven,  your  verdict  must  be  for  the  defendant." 

As  set  forth  in  Exception  No.  Ill  of  the  Bill  of 
Exceptions. 

III. 
The  Court  erred  in  giving  instruction  number  V 
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to  the  jur}^  as  follows: 

"The  Court  instructs  you,  that  an  employer  is  not 
to  be  held  as  guaranteeing  or  insuring  the  absolute 
safety  of  the  employee,  or  the  place  in  which  he  is 
to  work,  but  it  is  the  duty  of  the  employer  to  exer- 
cise reasonable  care  in  providing  and  maintaining  a 
safe  place  for  the  employee  to  work  and  sufficient 
and  safe  material,  appliances  and  other  means,  by 
wdiich  the  service  is  to  be  performed.  Further- 
more, this  duty  of  the  employer  to  exercise  reason- 
able care  for  the  employee  cannot  be  delegated  to  a 
servant  so  as  to  exempt  the  former  from  liability  for 
injuries  caused  to  another  servant  by  its  omission. 
The  servant  does  not  undertake  to  incur  the  risk 
arising  from  negligence  in  providing  or  maintaining 
a  safe  place  in  which  he  is  to  w^ork,  or  suitable  and 
safe  appliances,  or  other  means  with  which  his  ser- 
vice is  to  be  performed.  His  contract  implies  that, 
in  regard  to  these  matters,  his  employer  will  exercise 
reasonable  care  in  making  adequate  provision  that 
[258]  no  danger  shall  ensue  to  him,  and  he  has  a 
right  to  assume  and  rely  and  act  upon  the  assump- 
tion, that  such  care  has  been  exercised." 

As  set  forth  in  Exception  No.  IV  of  the  Bill  of 
Exceptions. 

IV. 

The  Court  erred  in  giving  instruction  number  VI 
to  the  jury  as  follows: 

"The  Court  further  instructs  you,  that,  if  the 
place  where  plaintiff  was  working  and  the  machin- 
ery with  which  he  worked  at  the  time  of  the  accident 
were  unsafe,  as  alleged  in  the  complaint,  but  plain- 
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tiff  kne\Y  tliem  to  be  unsafe,  and  full}-  understood, 
comprehended  and  appreciated  the  dangers  incident 
to  their  use,  then  defendant  would  not  be  charge- 
able with  negligence  in  assigning  him  to  the  work 
in  which  he  was  engaged  when  injured." 

As  set  forth  in  Exception  No.  V  of  the  Bill  of  Ex- 
ceptions. 

V. 

The  Court  erred  in  giving  instruction  number  VII 
to  the  jury  as  follows: 

"The  Court  further  instructs  you,  that,  at  the 
time  plaintiff  was  injured,  there  was  in  force  a  stat- 
ute of  California  which  contains  the  following  pro- 
vision : 

"Knowledge  by  an  employee  injured  of  the  de- 
fective or  unsafe  character  or  condition  of  any  ma- 
chinery, ways,  appliances  or  structures  of  such 
employer,  shall  not  be  a  bar  to  recovery  for  any  in- 
jury or  death  caused  thereby,  unless  it  shall  also  ap- 
pear that  such  employee  fully  understood,  compre- 
hended and  appreciated  the  dangers  incident  to  the 
use  of  such  defective  machinery,  ways,  appliances 
or  structures,  and  therefore  consented  to  use  the 
same  or  continued  in  the  use  thereof."     [259] 

"This  statute  applies  to  the  consideration  by  you 
of  the  entire  evidence  in  its  bearing  upon  the  allega- 
tions of  the  complaint  charging  the  defendant  with 
negligence,  and  the  allegations  of  the  answer  deny- 
ing the  negligence  so  charged  and  charging  the  plain- 
tiff with  negligence,  and  with  having  assumed  the 
risk  incident  to  the  business  and  work  in  which  he 
was  employed  and  with  having  contributed  to  his 
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alleged  injury  by  his  own  concurring  negligence." 

As  set  forth  in  Exception  No.  VI  of  the  Bill  of 
Exceptions. 

VI. 

The  Court  erred  in  giving  instruction  Xo.  VIII  to 
the  jury  as  follows: 

"The  Court  further  instructs  you,  that,  in  passing 
upon  the  question  whether  plaintiff  did  fully  under- 
stand, comprehend  and  appreciate  the  dangers  in- 
cident to  the  place  where  and  the  machinery  with 
Avhich  he  was  working,  it  is  proper  for  you  to  con- 
sider, with  all  the  other  evidence,  the  evidence  as  to 
the  age,  experience,  and  maturity  of  judgment  of  the 
plaintiff  at  the  time  the  injury  was  received. 

''Where  a  master  employs  a  servant  to  do  danger- 
ous work,  or  to  do  work  that  must  necessarily  re- 
quire him  to  move  in  and  about  moving  machinery 
of  a  dangerous  nature,  who,  from  youth,  inexpe- 
rience, ignorance  or  want  of  capacity  may  fail  to  ap- 
preciate the  danger  surrounding  him  b_v  such  work, 
and  the  master  knows,  or  by  the  exercise  of  ordinary 
care,  could  know,  of  the  servant's  failure  to  ap- 
preciate the  danger  incident  to  his  work,  it  is  a 
breach  of  duty  for  the  master  to  expose  such  ser- 
vant, even  with  his  own  consent,  to  such  danger,  or 
to  place  him  in  a  position  where  it  shall  become 
necessary  for  him  to  encounter  the  same,  without 
first  giving  him  such  full  and  complete  [260]  in- 
structions as  will  enable  him  to  fully  and  completely 
comprehend  them  and  to  do  the  work  safely  and  with 
proper  care  on  the  servant's  part." 
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As  set  forth  in  Exception  No.  VII  of  the  Bill  of 

Exceptions. 

VII. 

The  Conrt  erred  in  giving  instruction  number  IX 
to  the  jury  as  follows: 

"The  Court  further  instructs  you,  that,  if  the 
plaintiff  was,  by  reason  of  his  youth  or  inexperience, 
of  such  immature  judgment  and  incapacity  as  to  be 
unable  to  understand,  comprehend  and  appreciate 
the  dangers  incident  to  his  work,  still  it  was  not  neg- 
ligent for  the  defendant  to  place  him  upon  such 
work,  unless  the  defendant  knew,  or  had  reason  to 
believe,  that  the  plaintiff  was  of  such  immature  judg- 
ment or  so  incapacitated,  and,  in  determining  this 
last  question,  you  will  consider,  in  connection  with 
all  the  other  evidence  in  the  case,  the  personal  ap- 
pearance and  conduct  of  the  plaintiff  at  the  time  of 
his  employment  and  assignment  to  said  work  by  the 
defendant." 

As  set  forth  in  Exception  No.  VIII  of  the  Bill  of 

Exceptions. 

VIII. 

The  Court  erred  in  giving  instruction  number  XII 
to  the  jury  as  follows: 

"Whether  or  not  defendant  was  negligent  as 
charged  in  the  complaint,  and,  if  so,  whether  or  not 
such  negligence  proximately  caused  plaintiff's  in- 
juries, are  questions  of  fact  submitted  to  you  for 
determination  without  any  expression  of  opinion 
thereon  by  the  Court.  ' 

"If  the  evidence  fails  to  satisfy  you  that  the  de- 
fendant was  negligent  as  alleged  in  the  complaint. 
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or  that  its  negligence,  if  any,  was  a  proximate  cause 
of  [261]  plaintiff's  injuries,  your  verdict  will  be 
for  the  defendant. 

"If,  however,  you  believe  from  the  evidence,  that 
defendant  was  negligent  as  alleged  in  the  complaint, 
and  that  such  negligence  was  a  proximate  cause  of 
plaintiff's  injuries,  you  will  next  consider  the  affir- 
mative defenses  which  I  have  already  mentioned, 
and  about  which  I  will  now  more  fully  instruct  you." 

As  set  forth  in  Exception  No.  IX  of  the  Bill  of  Ex- 
ceptions. 

IX. 

The  Court  erred  in  giving  instruction  number  XIV 
to  the  jury  as  follows: 

"The  Court  further  instructs  you  that  the  ordi- 
nary care  which  a  youth  of  limited  judgment  and 
experience  is  called  upon  to  exercise  is  not  the  same 
quantum  of  care  which  the  adult  would  be  called 
upon  to  use  under  the  same  circumstances.  Each  is 
required  to  use  ordinary  care,  but  the  care  which  the 
person  of  mature  intelligence  and  judgment  must 
employ  is  different  from  the  amount  which  the  law 
exacts  of  a  youth  of  immature  age,  judgment  and 
experience." 

As  set  forth  in  Exception  No.  X  of  the  Bill  of  Ex- 
ceptions. 

X. 

The  Court  erred  in  giving  instruction  nmnber  XY 
to  the  jury  as  follows: 

"The  burden  of  proof  of  contributory  negligence 
is  upon  the  defendant,  to  establish  the  same  by  a  pre- 
ponderance of  the  evidence,  unless  you  find   from 
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the  plaintiff's  own  testimony,  that  he  was  guilty  of 
contributory  negligence. ' ' 

As  set  forth  in  Exception  No.  XI  of  the  Bill  of 
Exceptions.     [262] 

XI. 

The  Court  erred  in  giving  instruction  number  XVI 
to  the  jury  as  follows : 

"The  Court  further  instructs  you  that  plaintiff, 
although  a  minor,  on  entering  defendant's  employ- 
ment, assumed  all  the  ordinary  risks  of  such  employ- 
ment wdiich  he  fully  knew,  understood,  comprehended 
and  appreciated." 

As  set  forth  in  Exception  No.  XII  of  the  Bill  of 
Exceptions. 

XII. 

The   Court   erred   in   giving  instruction   number 

XVII  to  the  jury  as  follows: 

"Whether  or  not  plaintiff  Avas  guilty  of  contrib- 
utory negligence,  or  whether  or  not  his  injuries  re- 
sulted from  the  ordinary  risks  of  his  employment, 
which  he  assumed,  are  also  issues  which  the  Court 
submits  to  your  determination  without  expressing 
any  opinion  thereon." 

As  set  forth  in  Exception  No.  XIII  of  the  Bill  of 
Exceptions. 

XIII. 

The   Court   erred  in   giving    instruction  number 

XVIII  to  the  jury  as  follows. 

"If  the  evidence  fails  to  satisfy  you  that  the  de- 
fendant is  negligent  in  any  of  the  particulars  alleged 
in  the  complaint,  or,  if  you  find  that  defendant  was 
so  negligent,  but  the  evidence  fails  to  satisfy  you, 
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that  said  negligence  Avas  tlie  j^roximate  canse  of 
jDlaintiff's  injuries,  o/',  if  you  believe  from  the  evi- 
dence, that  plaintiff,  prior  to  his  injuries,  knew  of 
the  unsafe  condition  of  defendant's  structures  and 
machinei\y,  which  plaintiff  claims  caused  said  in- 
juries, if  they  were  unsafe,  and  fully  understood,, 
comprehended  and  appreciated  the  dangers  incident 
to  their  use,  and  thereafter  continued  in  defendant's, 
employ,  or,  [263]  if  you  believe  from  the  evidence^ 
that  plaintiff  was  in  any  w^a}^  negligent  and  that  such 
negligence  directly  contributed  to  his  injuries,  your 
verdict  will  be  for  the  defendant. 

"If,  however,  you  believe  from  the  evidence,  that 
the  defendant  was  negligent  as  alleged  in  the  com- 
plaint, and  that  said  negligence  was  the  proximate 
cause  of  plaintiff's  injuries,  without  contributory 
negligence  on  his  part,  and  without  knowledge  b^ 
him,  prior  to  his  injuries,  of  the  unsafe  condition  of 
defendant's  structures  and  machinery,  or  full  under- 
standing, comprehension  and  apreciation  b}^  him  of 
the  dangers  incident  to  their  use,  your  verdict  will  be 
for  the  plaintiff." 

As  set  forth  in  Exception  No.  XIV  of  the  Bill  of 
Exceptions. 

XIV. 

The  Court  erred  in  giving  instruction  number 
XIX  to  the  jury  as  follows : 

"If  you  find  for  the  plaintiff,  it  will  be  your  duty 
to  assess  the  amount  of  damages  he  is  entitled  to 
recover,  and,  in  estimating  these  damages,  you  may 
consider  his  age,  what,  before  the  accident,  was  his 
health  and  physical  condition,  the  extent  to  which  the 
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injuries  lie  received  are  permanent  and  will  affect  Ms 
health  and  physical  condition  in  the  future,  and  also 
his  bodily  pain  and  mental  anguish,  if  any,  which  he 
has  or  will  proximately — that  is,  naturally  and  with- 
out the  intervention  of  some  other  cause — result  from 
said  injuries,  and  alloAv  plaintiff  such  sum  for  dam- 
ages as  in  your  opinion  will  fairly  compensate  him 
for  all  of  said  injuries." 

As  set  forth  in  Exception  Xo.  XY  of  the  Bill  of 
Exceptions.     [264] 

XV. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  Xo.  I  requested  by  the  defendant,  as 
follows : 

"The  jury  are  instructed  that  it  was  the  duty  of 
the  defendant  in  this  case  to  use  only  ordinary  care 
in  furnishing  to  the  plaintiff  at  and  before  the  time 
of  the  accident  complained  of,  a  reasonably  safe  place 
and  reasonably  safe  surroundings  in  which  to  work, 
and  to  use  reasonable  care  in  maintaining  and  keep- 
ing such  place  in  a  reasonably  safe  condition." 

As  set  forth  in  Exception  No.  XYI  of  the  Bill  of 
Excei^tions. 

XVI. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  II,  requested  by  the  defendant,  as 
follows: 

"Xegligence  on  the  part  of  defendant  is  not  pre- 
sumed. It  is  an  affirmative  fact  which  plaintiff  must 
prove  by  a  preponderance  of  the  evidence,  and  the 
negligent  acts  proved,  if  any,  must  be  such  particular 
acts  as  are  alleged  in  the  plaintiff's  complaint.     The 
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burden  of  proof  is  on  the  plaintiff,  and  if  you  find 
that  the  evidence  bearing  ,on  the  question  of  negli- 
gence on  the  part  of  defendant  is  evenly  balanced^ 
or  that  it  preponderates  in  favor  of  the  defendant^ 
then  and  in  that  case  the  plaintiff  cannot  recover  and 
your  verdict  must  be  for  the  defendant." 

As  set  forth  in  Exception  No.  XYII  of  the  Bill  of 
Exceptions. 

XVII. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  Ill,  requested  by  the  defendant,  as 
follows : 

"The  defendant  was  under  no  obligation  to  keep 
the  [265]  plaintiff  absolutely  safe  and  free  from 
danger,  nor  to  insure  the  plaintiff  against  accident. 
His  duty,  to  express  it  tersely,  was  to  use  ordinary 
care  to  secure  the  plaintiff's  safety.  'Ordinary 
care, '  you  are  instructed  is  the  care  that  is  ordinarily 
exercised  by  a  person  of  average  prudence  under  the 
same  or  similar  circumstances.  Just  what  that  de- 
gree of  care  is  or  would  be,  is  for  the  jury  to  deter- 
mine. Having  determined  what,  under  the  circum- 
stances would  have  been  ordinary  care,  it  is  for  you 
to  say  whether  such  care  was  exercised  by  the  defend- 
ant about  the  premises  in  question. ' ' 

As  set  forth  in  Exception  No.  XVIII  of  the  Bill 
of  Exceptions. 

XVIII. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  IV  requested  by  the  defendant,  as 
follows : 

"The  jury  are  instructed  that  the  defendant  was 
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not  bound  as  an  insurer  to  the  absolute  safety  and 
suitability  of  the  machinery  and  appliances  furnished 
by  it  for  use  in  its  business,  and  that  it  was  not  bound 
to  furnish  the  very  best  or  most  improved  kind  of 
machinery  to  be  used  at  its  mills.  It  was  sufficient 
if  the  appliances  connected  with  the  same  were  rea- 
sonably safe  and  suitable  for  the  purposes  for  which 
they  were  used." 

As  set  forth  in  Exception  No.  XIX  of  the  Bill  of 
Exceptions. 

XIX. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  V  requested  by  the  defendant,  as 
follows : 

' '  The  Court  instructs  you  that  if  you  believe  from 
the  evidence  that  the  plaintiff  was  not  using  ordinary 
care  at  the  time  and  place  of  his  injury  and  that  his 
failure  to  [266]  use  such  care  directly  contrib- 
uted to  cause  his  injury,  then  you  will  find  for  the 
defendant,  and  you  are  instructed  that  ordinary 
care  is  such  care  as  would  be  used  by  an  ordinarily 
prudent  person  under  the  same  or  similar  circum- 
stances." 

As  set  forth  in  Exception  No.  XX  of  the  Bill  of 
Exceptions. 

XX. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  VI  requested  by  the  defendant,  as 
follows : 

"You  are  further  instructed  that  if  there  were  any 
latent  or  obscure  dangers  or  defects  connected  with 
the  machinery  in  and  about  which  plaintiff  worked^ 
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that  it  was  then  the  dut.y  of  the  defendant  to  explain 
such  latent  defects  or  obscure  dangers  to  the  plain- 
tiff and  warn  him  of  the  dangers  connected  therewith. 
But  if  you  shall  find  from  the  evidence  that  the  only 
dangers  connected  with  the  machinery  around  which 
plaintiff  was  employed,  were  in  plain  view%  and  were 
not  in  any  respect  hidden,  and  were  such  dangers  that 
the  plaintiff  had  full  knowledge  of  and  fully  compre- 
hended and  appreciated,  then  and  in  such  event  no 
obligation  existed  on  the  part  of  the  defendant  to 
warn  plaintiff  of  the  danger  of  his  employment  and 
if  injured  under  such  circumstances  then  plaintiff 
cannot  recover." 

As  set  forth  in  Exception  No.  XXI  of  the  Bill  of 
Exceptions. 

XXI. 
The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  VII  requested  by  the  defendant,  as 
follows : 

"The  jury  are  further  instructed  that  if  you  find 
from  the  evidence  that  plaintiff  was  a  minor  on  the 
30th  day  of  July,  1907,  at  the  time  he  received  the 
injuries  complained  [267]  of  and  you  should  fur- 
ther find,  from  the  evidence,  that  the  dangers,  if  any, 
to  which  he  was  exposed  in  working  on  and  about  the 
push-table  and  car rjdng-t able  connected  with  defend- 
ant's sa\\Tiiill,  were  not  concealed,  but  that  plaintiff 
had  full  knowledge  of  and  fully  comprehended  and 
appreciated  the  dangers  incident  to  the  ordinary  use 
of  the  machinery,  ways,  appliances  and  structures 
with,  upon  or  about  which  he  was  required  to  work, 
and  with  such  knowledge  and  understanding  contin- 
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lied  in  the  employment  of  the  defendant  and  contin- 
ued in  the  use  of  such  machinery,  ways,  appliances 
and  structures,  then  and  in  that  event  the  defendant 
was  not  required  to  warn  the  plaintiff  of  such  dan- 
gers and  the  plaintiff  thereby  assumed  the  risks  of 
his  employment  and  is  not  entitled  to  a  verdict 
against  the  defendant  for  damages  growing  out  of 
his  injuries  sustained  by  reason  of  the  accident  set 
forth  in  the  complaint." 

As  set  forth  in  Exception  No,  XXII  of  the  Bill 

of  Exceptions. 

XXII. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  YIII  requested  by  the  defendant,  as 
follows : 

"The  proximate  cause  of  an  injury  in  a  damage 
case  is  that  cause  which  naturally  led  to  and  which 
by  a  prudent  person  might  reasonably  have  been  ex- 
pected to  be  instrumental  in  producing  the  injury 
complained  of.  In  determining  whether  a  certain 
act  is  the  proximate  cause  of  any  injury,  the  proper 
test  is:  'Was  the  injury  complained  of,  of  such  a 
cliaracter  as  might  reasonably  have  been  foreseen, 
or  reasonably  have  been  expected  to  follow  as  the  re- 
sult of  such  an  act.'  The  rule  of  proximate  cause 
has  the  same  application  in  a  damage  suit  in  which 
a  minor  is  plaintiff,  as  in  the  case  of  an  adult. "  [268] 

As  set  forth  in  Exception  No.  XXIII  of  the  Bill 

of  Exceptions. 

XXIII. 

The  Court  erred  in  refusing  to  give  to  the  jury 

instruction  No.  IX  requested  by  the  defendant,  as 

follows : 
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"The  jury  are  instructed  that  in  the  present  action 
plaintiff  seeks  to  recover  damages  by  reason  of  cer- 
tain injuries  alleged  to  have  been  sustained  by  him 
and  growing  out  of  the  alleged  negligence  of  the  de- 
fendant. Negligence  which  will  entitle  plaintiff  to 
recover,  and  w^hich  plaintiff  must  prove  before  he 
will  be  entitled  to  a  verdict,  consists  in  the  failure  of 
the  defendant  to  do  that  which  a  person  of  ordinary 
prudence  and  intelligence  would  do  under  the  same 
or  similar  circumstances,  or  in  the  doing  of  that 
which  a  person  of  ordinary  prudence  or  intelligence 
would  not  have  done  mider  the  same  or  similar  cir- 
cumstances, and  before  you  Avill  be  justified  in  re- 
turning a  verdict  for  the  plaintiff  in  this  case,  it  w^ill 
be  necessary  for  you  to  find,  from  the  evidence,  that 
the  defendant  in  the  construction  and  operation  of 
the  machinery,  w^ays,  appliances  and  structures  about 
which  plaintiff  was  employed  had  omitted  to  take 
such  precautions  to  prevent  injury  to  the  plaintiff, 
as  an  ordinarily  prudent  and  intelligent  person 
would  have  taken  under  the  same  or  similar  circum- 
stances, or  that  defendant  had  done  something  which 
an  ordinarily  prudent  and  intelligent  person  would 
not  have  done  under  the  same  or  similar  circum- 
stances." 

As  set  forth  in  Exception  No.  XXIV  of  the  Bill 
of  Exceptions. 

XXIV. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  X  requested  by  the  defendant,  as 
follows:      [269] 

"The  jury  are  instructed  that  if  the  defendant  did 
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lint  know  as  a  matter  of  fact  that  plaintiff  was  a 
minor  at  the  time  of  his  employment,  or  that  the  de- 
fendant was  not  in  possession  of  facts  and  circum- 
stances, from  which  it  should  have  known  that  the 
plaintiff  was  a  minor,  then  no  greater  obligation 
rested  upon  the  defendant  to  warn  the  plaintiff  of 
dangers  that  were  apparent  and  were  not  concealed 
or  hidden  than  there  would  have  been  to  warn  a  man 
who  had  reached  his  majority.  In  taking  into  con- 
sideration the  age  of  the  plaintiff  defendant  had  a 
right  to  rely  upon  the  conduct  and  demeanor  of  the 
plaintiff,  his  size,  appearance  and  ability  to  do  a 
man's  work." 

As  set  forth  in  Exception  No.  XXV  of  the  Bill  of 
Exceptions. 

XXV. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  Xo.  XI  requested  by  the  defendant,  as 
follows : 

"The  jury  are  hereby  instructed  that  if  they  shall 
find  from  the  evidence  that  plaintiff  had  knowledge 
of  the  fact  that  there  were  two  ways  by  means  of 
which  he  could  have  climbed  upon  the  push-table — 
the  one  wa}^  being  to  step  over  the  spiked  roller  and 
the  other  way  being  to  climl)  over  the  side  of  the 
push-table,  by  means  of  the  lumber  buggies ;  the  first 
way  being  extremely  dangerous  and  so  known  to  him 
to  be,  and  the  other  way  safe  and  known  by  him  to 
be  so.  And  if  you  shall  believe  from  the  evidence 
that  he  voluntarily  chose  the  dangerous  way  of  going 
upon  said  push-table,  when  there  was  no  occasion  or 
necessity  for  so  doing,  and  in  so  doing  received  the 
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injur}'  of  wliieli  he  complains,  that  he  cannot  hold 
the  defendant  responsible  for  an  injury  which  di- 
rectly resulted  from  his  voluntary  and  unnecessary 
choice  of  the  more  dangerous  of  the  two  ways  of  do- 
ing the  work  he     [270]     attempted  to  do." 

As  set  forth  in  Exception  No.  XXVI  of  the  Bill 

of  Exceptions. 

XXVI. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  XII  requested  by  the  defendant,  as 
follows : 

"The  law  requires  of  a  minor  suing  for  personal 
injuries,  care  and  prudence  equal  to  his  capacity, 
and  if  you  find  from  the  evidence  that  the  plaintiff 
in  this  action  knew^  of  the  character  of  the  machine 
wdiich  caused  his  injury  and  was  aware  of  its  danger- 
ous character  and  carelessly  and  negligently  tried  to 
step  over  the  spiked  roller  on  to  the  push-table,  so 
that  his  injury  occurred  or  was  inflicted  without  fault 
on  the  part  of  the  defendant,  then  your  judgment 
will  be  in  favor  of  the  defendant." 

As  set  forth  in  Exception  No.  XXVII  of  the  Bill 

of  Exceptions. 

GIBSON,  DUNN  &  CRUTCHER, 

WRIGHT  &  WINNER, 

Attorneys  for  Defendant. 
And  upon  the  foregoing  assignment  of  errors  and 
upon  the  record  in  said  cause,  the  defendant  prays 
that  said  verdict  and  judgment  may  be  reversed. 
Dated  February  24,  1914. 

GIBSON,  DUNN  &  CkUTCHER, 
WRIGHT  &  WINNllK, 

Attorneys  for  Defendant. 
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[Endorsed] :  C.  C.  No.  1478.  In  the  District  Court 
of  the  United  States,  Southern  District  of  Califor- 
nia, Southern  Division.  H.  C.  McCann,  by  Jesse  F. 
McCann,  His  Guardian  ad  Litem,  vs.  Benson  Lum- 
ber Company,  Defendant.  Assignment  of  Errors. 
Filed  Feb.  24,  1914.  Wm.  M.  Van  Dyke,  Clerk. 
By  R.  S.  Zimmerman,  [271]  Deputy  Clerk.  Gib- 
son, Dunn  &  Crutcher,  Entrance  Room  718,  Pacific 
Electric  Building,  Cor.  6th  and  Main  Sts.,  Los  An- 
geles, Cal.,  Attys.  for  Defendant.     [272] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

H.    C.   McCANN,   by  JESSE    F.    McCANN,    His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER   COMPANY,  a  Corporation, 

Defendant. 

Petition  for  Writ  of  Error  and  Supersedeas. 

Defendant  in  the  above-entitled  cause,  feeling  itself 
aggrieved  by  the  verdict  of  the  jury  and  the  judg- 
ment entered  on  the  18th  day  of  September,  1913, 
comes  now  by  Gibson,  Dunn  &  Crutcher  and  Wright 
&  Winnek,  its  attorneys,  and  files  herewith  an  as- 
signment of  error  and  petitions  said  Court  to  allow 
said  defendant  ito  procure  a  writ  of  error  to  the 
Honorable  The  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  under  and  according  to 
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the  la^YS  of  the  United  States  in  that  behalf  made  and 
provided,  and  also  that  an  order  be  made  fixing  the 
amount  of  security  which  this  defendant  shall  give 
and  furnish  upon  said  writ  of  error,  and  that  upon 
the  giving  of  such  security  all  further  proceedings 
in  this  Court  be  suspended  and  stayed  until  the  deter- 
mination of  said  writ  of  error  l)y  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

OIBSON,  DUNN  &  CRUTCHER, 

WRIGHT  &  WINNER, 

Attorneys  for  Petitioner. 

[Endorsed]  :  C.  C.  No.  1478.  In  the  District  Court 
of  the  [273]  United  States,  Southern  District  of 
California,  Southern  Division.  H.  C.  McCann,  by 
Jesse  F.  McCann,  His  Guardian  ad  Litem,  vs.  Ben- 
son Lumber  Company,  Defendant.  Petition  for 
Writ  of  Error  and  Supersedeas.  Filed  Feb.  24, 
1914.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmer- 
man, Deputy  Clerk.  Gibson,  Dunn  &  Crutcher,  En- 
trance Room  718,  Pacific  Electric  Building,  Cor.  6th 
and  Main  Sts.,  Los  Angeles,  Cal.,  Attys.  for  Defend- 
ant.    [274] 


In  the  District  Court  of  the  Ignited  States,  for  the 
Sotithern  District  of  California,  Southern  Di- 
vision. 

H.    C.    McCANN,   by    JESSE    F.    McCANN,    His 

Guardian  ad  Litem, 

Plaintiff, 

vs.  ; 

BENSON  LUMBER   COMPANY,  a  Corporation, 

Defendant. 
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Order  Allowing  Writ  of  Error. 

Upon  motion  of  Gibson,  Dunn  &  Cruteher,  and 
Wright  &  Winnek,  attorneys  for  defendant,  and 
npon  filing  a  petition  for  writ  of  error  and  an  assign- 
ment of  errors,  it  is  ordered  that  a  ^Yrit  of  error  be 
and  hereby  is  allowed  to  have  reviewed  in  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  the  verdict 
and  judgment  heretofore  entered  herein. 

OLIN  WELLBORN, 

Judge. 

[Endorsed] :  C.  C.  No.  1478.  In  the  District  Court 
of  the  United  States,  Southern  District  of  Califor- 
nia, Southern  Division.  H.  C.  McCann,  by  Jesse  F. 
McCann,  His  Guardian  ad  Litem,,  vs.  Benson  Lumber 
Company,  Defendant.  Order  Allowing  Writ  of 
Error.  Filed  Feb.  24,  1914.  Wm.  M.  Van  Dyke, 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk.  Gib- 
son, Dunn  &  Crutcher,  Entrance  Room  718,  Pacific 
Electric  Building,  Cor.  6th  and  Main  Sts.,  Los 
Angeles,  Cal.,  Attys.  for  Defendant.     [275] 


In  flic  District  Court  of  the  United  Statef^  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

H.    C.   McCANN,   by   JESSE   F.    McCANN,    His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 


286  Benson  Lumber  Company 


Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Benson  Lumber  Company,  a  corporation,  as 
principal,  and  the  Aetna  Accident  &  Liability  Com- 
pany, a  corporation  dul,y  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Connecticut, 
duly  authorized  to  execute  bonds  and  undertakings 
and  supersedeas  bonds  in  the  Federal  Courts  upon 
Writ  of  Error,  are  held  and  firmly  bound  unto  H. 
C.  McCann,  in  the  sum  of  Sixteen  Thousand  One 
Hundred  and  Seventy-six  and  44/100  Dollars,  to  be 
paid  to  the  said  H.  C.  McCann,  plaintiff  above 
named,  to  which  payment  well  and  truly  to  be  made 
we  bind  ourselves  and  each  of  us,  jointly  and  sever- 
ally, and  each  of  our  successors,  representatives 
and  assigns,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  18th  day  of 
February,  1914. 

AND,  WHEREAS,  the  above-named  defendant, 
Benson  Lumber  Company,  has  sued  out  a  writ  of 
error  to  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit,  to  reverse  a  judgment  in  the  above- 
entitled  cause  by  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Southern  Division,  rendered  in  said  cause  on  Sep- 
tember 16th,  1913,  and  entered  therein  on  Septem- 
ber 18th,  1913.     [276] 

NOW,  THEREFORE,  the  condition  of  this  ob- 
ligation is  such  that  if  the  above-named  defendant, 
Benson  Lumber  Company,  shall  prosecute  said  writ 
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to  effect  and  answer  all  costs  and  damages  if  it 
shall  fail  to  make  good  its  plea,  then  this  obligation 
shall  be  void;  ()ther\Yise  to  remain  in  full  force  and 
Tirtue. 

BENSON  LUMBER  COMPANY, 

By  J.  CAMPBELL  BLACK, 

Manager. 
AETNA  ACCIDENT  &  LIABILITY  COM- 
PANY, 

By  C.  S.  VAN  BRUNDT, 
[Corporate  Seal]  Resident  Vice-president. 

By  R.  H.  GARRISON, 
Resident  Assistant  Secretary. 

Affidavit. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Personally  appeared  before  me,  C.  S.  Van 
Erundt,  on  the  18th  day  of  February,  one  thousand 
nine  hundred  and  fourteen,  known  to  me  to  be  the 
I^esident  Vice-president  of  The  Aetna  Accident 
and  Liability  Company,  a  corporation  described  in 
and  which  executed  the  annexed  Bond  of  Benson 
liumber  Company,  as  surety  thereon,  and  who,  be- 
ing duly  sworn,  deposes  and  says  that  he  resides  at 
Los  Angeles,  in  the  State  of  California;  that  he  is 
the  said  Resident  Vice-president  of  The  Aetna 
Accident  and  Liability  Company,  and  knows  the 
<3orporate  seal  thereof;  that  the  said  company  is 
duly  and  legally  incorporated  under  the  laws  of  the 
State  of  Connecticut,  and  duly  licensed  to  transact 
its  business  in  the  State  of  California.     That  the 
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seal  affixed  to  the  annexed  Bond  of  Benson  Lumber 
Company,  is  the  corporate' seal  of  The  Aetna  Acci- 
dent and  Liability  Company,  and  thereto  affixed  by 
order  and  authority  of  the  Executive  Committee  of 
said  company;  and  that  he  signed  his  name  thereto 
b}^  like  order  and  authority  as  Resident  Vice- 
president  of  said  company;  and  that  he  is  ac- 
quainted with  R.  H.  Garrison,  and  knows  him  to  be 
the  Resident  Assistant  [277]  Secretary  of  said 
company;  and  that  the  signature  of  said  R.  H. 
Garrison,  subscribed  to  the  said  Bond  is  in  the  gen- 
uine handwriting  of  said  R.  H.  Garrison,  and  was 
thereto  subscribed  in  the  presence  of  said  deponent. 

Sworn  to,  acknowledged  before  me,  and  sub- 
scribed in  my  presence  this  18th  day  of  February, 
1914. 

[Seal]  FLORENCE  W.  SAUNDERS, 

Notary    Public    in    and    for    the    County    of    Los 
Angeles,  State  of  California. 

The  foregoing  bond,  executed  by  the  Benson 
Lumber  Company  as  principal,  but  without  the  seal 
of  said  company  attached  thereto,  and  by  the  Aetna 
Accident  &  Liability  Company,  as  surety,  is  accept- 
able to  plaintiff  both  in  substance  and  in  form  and 
may  be  filed  and  approved  as  a  bond  on  writ  of 
error  out  of  the  United  States  Circuit  Court  of  Ap- 
IDcals  for  the  Ninth  Circuit. 

HUNSAKER  &  BRITT  and 
HAINES  &  HAINES, 

Attorneys  for  Plaintiff. 
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The  within  bond  approved  this  2i4th  day  of  Feb-, 
ruary,  1914. 

OLIN  WELLBORN, 
District  Judge.     [278] 

THE    AETNA    ACCIDENT    AND    LIABILITY 

COMPANY, 
HARTFORD,  CONNECTICUT. 

Ceriificate  of  Authority  of  Resident  Vice-president. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  C.  S.  Van  Brundt  has  been  and  is  hereby  ap- 
pointed Resident  Vice-president  of  The  Aetna  Acci- 
dent and  Liability  Company,  of  Hartford,  Connecti- 
cut, at  Los  Angeles,  California,  and  as  such  Resident 
Vice-president  has  full  power  and  authority  to  sign 
and  execute,  on  behalf  of  The  Aetna  Accident  and 
Liability  Company,  any  and  all  bonds  and  undertak- 
ings and  all  bonds  and  undertakings  signed  by  him, 
when  sealed  and  attested  by  a  Resident  Assistant 
Secretary,  shall  be  as  valid  and  binding  upon  the 
Company  as  if  said  bonds  and  undertakings  had  been 
signed  by  the  President  and  duly  sealed  and  attested. 

This  appointment  is  made  under  and  by  author- 
ity of  the  following  By-Law  adopted  by  the  Board 
of  Directors  of  The  Aetna  Accident  and  Liability 
Company  at  a  meeting  duly  called  and  held  on  the 
28th  day  of  December,  1911. 

ARTICLE    8,   RESIDENT   OFFICERS,    ATTOR- 
NEYS-IN-FACT AND  AGENTS. 
Section    1.      The   President,    any   Vice-president 
or  the  Secretary  may  from  time  to  time  appoint 
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Resident  Vice-presidents,  Resident  Assistant  Sec- 
retaries, Attomeys-in-Fact  and  Agents  to  repre- 
sent and  act  for  and  on  behalf  of  the  Company  and 
either  the  President,  and  Vice-president,  the  Sec- 
retary or  the  Board  of  Directors  may  at  any  time 
remove  any  such  Resident  Vice-president,  Resident 
Assistant  Secretary,  Attorney-in-Fact  or  Agent, 
and  revoke  the  power  and  authority  given  him. 

Section  2.  Resident  Vice-presidents  may,  sub- 
ject to  the  provisions  and  limits  named  in  their 
certificate  of  authority,  sign  and  execute  on  behalf 
of  the  Company  any  and  all  bonds  and  undertak- 
ings and  other  writings  obligatory  in  the  nature  of  a 
bond,  [279]  and  may  bind  the  Company  thereby 
as  fully  and  to  the  same  extent  as  the  President  or 
any  other  Officer  could  bind  it ;  such  bonds  and  un- 
dertakings, however,  to  be  attested  in  every  instance 
by  a  duly  appointed  Resident  Assistant  Secretary. 

m  WITNESS  WHEREOF,  The  Aetna  Accident 
and  Liability  Company  has  caused  these  presents 
to  be  signed  by  its  Secretary,  and  its  corporate  seal 
to  be  hereto  affixed,  duly  attested  by  its  Assistant 
Secretary,  this  7th  day  of  January,  A.  D.  1914. 

THE  AETNA  ACCIDENT  AND  LIABIL- 
ITY COMPANY, 

[Corporate  Seal]  By  J.  S.  ROWE, 

Secretary. 
Attest:  DANIEL  N.  GILL  (?) 
Assistant  Secretary. 

State  of  Connecticut, 
County  of  Hartford, — ss. 

On  this  7th  day  of  January,  A.  D.  1914,  before 
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me  personally  came  J.  S.  Rowe,  to  me  known,  who, 
being  by  me  duly  sworn,  did  depose  and  say:  That 
he  resides  in  the  city  of  Hartford,  State  of  Con- 
necticut; that  he  is  the  Secretary  of  The  Aetna 
Accident  and  Liability  Company,  the  corporation 
described  in  and  which  executed  the  above  instru- 
ment; that  he  knows  the  seal  of  said  corporation; 
that  the  seal  affixed  to  the  said  instrument  is  such 
corporate  seal ;  that  it  was  so  affixed  by  order  of  the 
Board  of  Directors  of  said  corporation  and  that  he 
signed  his  name  thereto  by  like  order. 

[Notarial  Seal]  JAMES  F.  McEVITT, 

Notary  Public. 

My  commission  expires  Jan.  31,  1914.     [280] 

THE    AETNA    ACCIDENT    AND    LIABILITY 

COMPANY, 
HARTFORD,  CONNECTICUT. 

Certificate  of  Authority  of  Resident  Assistant  Secre- 
tary. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  R.  H.  Garrison,  has  been  and  is  hereby  ap- 
pointed Resident  Assistant  Secretary  of  The  Aetna 
Accident  and  Liability  Company,  of  Hartford,  Con- 
necticut, at  Los  Angeles,  California,  and  as  such 
Resident  Assistant  Secretary  has  power  and  au- 
thority to  affix  the  seal  of  the  Company  to,  and 
attest  on  behalf  of  the  Company,  any  and  all  bonds 
and  undertakings,  and  all  bonds  and  undertakings 
sealed  and  attested  by  him,  when  signed  by  a  duly 
appointed  Resident  Vice-president,  shall  be  as 
valid  and  binding  upon  the  Company  as  if  said 
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bonds  and  undertakings  had  been  sealed  and  at- 
tested by  the  Secretary. 

This  appointment  is  made  under  and  by  author- 
ity of  the  following  By-law  adopted  by  the  Board 
of  Directors  of  The  Aetna  Accident  and  Liability 
Company,  at  a  meeting  duly  called  and  held  on  the 
28th  day  of  December,  1911. 

ARTICLE  8.     RESIDENT  OFFICERS,  ATTOR- 

NEYS-IN-FACT  AND  AGENTS. 

Section  1.  The  President,  and  Vice-president  or 
the  Secretary  may  from  time  to  time  appoint  Resi- 
dent Vice-presidents,  Resident  Assistant  Secre- 
taries, Attorneys-in-Fact  and  Agents  to  represent 
and  act  for  and  on  behalf  of  the  Company,  and 
either  the  President,  any  Vice-president,  the  Sec- 
retary or  the  Board  of  Directors  may  at  any  time 
remove  any  such  Resident  Vice-president,  Resi- 
dent Assistant  Secretary,  Attorney-in-Fact  or 
Agent  and  revoke  the  power  and  authority  given 
him. 

Section  3.  Resident  Assistant  Secretaries  may, 
subject  to  the  provisions  and  limits  named  in  their 
certificate  of  authority,  affix  the  seal  of  the  Com- 
pany to  and  attest  on  behalf  of  the  Company  any 
and  all  bonds  and  undertakings  and  other  writings 
obligatory  [281]  in  the  nature  of  a  bond,  and 
may  bind  the  Company  thereby  as  fully  and  to  the 
same  extent  as  the  Secretary  or  any  other  officer 
could  bind  it;  such  bonds  and  undertakings,  how- 
ever, to  be  signed  and  executed  in  every  instance 
by  a  duly  appointed  Resident  Vice-president. 
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IN  WITNESS  WHEREOF,  The  Aetna  Accident 
and  Liability  Company  has  caused  these  presents 
to  be  signed  by  its  Secretary,  and  its  corporate  seal 
to  be  hereto  affixed,  duly  attested  by  its  Assistant 
Secretary,  this  7th  day  of  January,  A.  D.  1914. 

THE  AETNA  ACCIDENT  AND  LIABIL- 
ITY COMPANY, 
[Corporate  Seal]  By  J.  S.  ROWE, 

Secretary. 
Attest:  DANIEL  GILL  (?) 
Assistant  Secretary. 

State  of  Connecticut, 
County  of  Hartford, — ss. 

On  this  7th  day  of  January,  A.  D.  1914,  before  me 
personally  came  J.  S.  Rowe,  to  me  known,  who, 
being  by  me  duly  sworn,  did  depose  and  say:  That 
he  resides  in  the  city  of  Hartford,  State  of  Con- 
necticut; that  he  is  the  Secretary  of  The  Aetna 
Accident  and  Liability  Company,  the  Corporation 
described  in  and  which  executed  the  above  instru- 
ment; that  he  knows  the  seal  of  said  corporation; 
that  the  seal  affixed  to  the  said  instrument  is  such 
corporate  seal;  that  it  was  so  affixed  by  order  of 
the  Board  of  Directors  of  said  corporation  and  that 
lie  signed  his  name  thereto  by  like  order. 

[Notarial  Seal]  JAMES  F.  McEVITT, 

Notary  Public. 

My  commission  expires  Jan.  31,  1914.     [282] 

[Endorsed]:  C.  C.  No.  1478.  In  the  District 
Court  of  the  United  States,  Southern  District  of 
California,  Southern  Division.  H.  C.  McCann,  by 
STesse  F.  McCann,  His  Guardian  ad  Litem,  Plaintiff, 
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vs.  Benson  Lumber  Company,  a  Corporation,  De- 
fendant. Bond  on  Writ  of  Error.  Filed  Feb.  24, 
1914.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  Gibson,  Dunn  &  Crut- 
cher.  Entrance  Room  718,  Pacific  Electric  Building, 
Cor.  6th  and  Main  Sts.,  Los  Angeles,  Cal.,  Attor- 
neys for  Defendant.     [283] 


ORIGINAL. 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

H.    C.   McCANN,   by   JESSE   F.    McCANN,    His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Praecipe  for  Record  on  Writ  of  Error. 

To  the  Clerk  of  Said  District  Court : 

You  are  hereby  instructed  to  include  in  the  rec- 
ord on  writ  of  error  in  the  above-entitled  cause  the 
following: 

1.  Writ  of  error. 

2.  Citation  on  writ  of  error  and  acknowledg- 
ment of  service. 

3.  Petition  for  removal. 

4.  Bond  on  removal. 

5.  Original  complaint. 

6.  Demurrer  to  original  complaint. 
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7.  Second  amended  complaint. 

8.  Answer  to  second  amended  complaint. 

9.  Verdict. 

10.  Judgment-roll  and  certificate  thereto. 

11.  Bill  of  exceptions  and  order  allowing  same. 

12.  Stipulation  filed  on  Nov.  20,  1913,  making 
model  of  mill  used  as  exhibit  in  this  case  part  of 
transcript  of  record  on  writ  of  error. 

13.  Petition  for  writ  of  error  and  supersedeas. 

14.  Assignment  of  errors. 

15.  Order  allowing  writ  of  error  and  supersedeas, 

16.  Bond  on  writ  of  error.     [284] 
Dated,  March  5th,  1914. 

GIBSON,  DUNN  &  CRUTCHER, 
WRIGHT  &  WINNER, 

Attorneys  for  Plaintiff  in  Error. 

[Endorsed]:  0.  0.  No.  1478.  In  the  District 
Court  of  the  United  States,  Southern  District  of 
California,  Southern  Division.  H.  C.  McCann,  etc., 
Defendant  in  Error,  vs.  Benson  Lumber  Companj^, 
Plaintiff  in  Error,  Defendant.  Praecipe  for  Rec- 
ord on  Writ  of  Error.  Filed  M'ar.  5,  1914.  Wm. 
M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Dep- 
uty Clerk.  Gibson,  Dunn  &  Crutcher,  Entrance 
Room  718,  Pacific  Electric  Building,  Cor.  6th  and 
Main  Sts.,  Los  Angeles,  Cal.,  for  Plaintiff  in  Error. 
£285] 
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ORIGINAL. 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

H.    C.   McCANN,   by   JESSE  F.   McCANN,   His 
Guardian  ad  Litem, 

Plaintiff, 
vs. 

BENSON  LUMBER  COMPANY,  a  Corporation, 

Defendant. 

Stipulation  [for  Transmission  of  Certification  and 
Transmission  of  Exhibit  III  to  Appellate  Court.] 
WHEREAS,   the   parties   to    the   action   above 

entitled  have  heretofore  entered  into  a  stipulation 

in  words  and  figures,  as  follows: 

"It  is  hereby  stipulated  that  the  model  of  a 
portion  of  the  mill  where  plaintiff  was  hurt, 
which  was  used  in  evidence  by  both  sides,  for 
the  purpose  of  illustration,  may  be  considered 
as  attached  to  the  original  Bill  of  Exceptions, 
as  Exhibit  No.  Ill,  without  being  physically 
attached  thereto,  and  that  if  the  defendant 
sues  out  and  obtains  a  Writ  of  Error  in  the 
above-entitled  action,  that  the  clerk  of  the  said 
District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Divi- 
sion, may  attach  the  said  model  to  the  original 
printed  transcript  of  the  record  and  cause  the 
said  model  to  be  filed  with  the  said  original  trans- 
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cript  of  record  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit." 
And,  WHEREAS,  the  parties  to  the  action  above 
entitled  have  been  advised  by  the  clerk  of  said 
Court  that  owing  to  the  size  of  said  model  it  is 
impracticable  to  attach  it  or  attempt  to  attach  it  to 
the  original  record  to  be  transmitted  by  said  Clerk 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth     [286]     Circuit; 

NOW,  THEREFORE,  it  is  stipulated  by  and  be- 
tween the  parties  hereto  that  when  the  clerk  in  the 
above-entitled  court  transmits  the  original  record 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  he  may  also  transmit  to  the  Clerk 
of  said  Circuit  Court  of  Appeals  the  model  used  in 
the  trial  of  said  action,  and  that  said  model  need 
not  be  physically  attached  to  the  record,  and  that  it 
shall  be  identified  by  a  certificate  of  the  clerk  in 
the  above-entitled  District  Court  that  it  was  the 
model  used  at  the  trial  of  the  above-entitled  action 
and  that  when  so  transmitted  with  such  certificate 
and  received  by  the  Clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  shall 
be  considered  as  a  part  of  the  record  in  such  Cir- 
cuit Court  of  Appeals  the  same  as  though  physically 
attached  to  the  Bill  of  Exceptions. 

HUNSAKER  &  BRITT, 
HAINES  &  HAINES, 

Attorneys  for  Plaintiff. 
WRIGHT  &  WINNEK, 
GIBSON,  DUNN  &  CRUTCHER, 

Attorneys  for  Defendant. 
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[Endorsed] :  No.  1478.  In  the  District  Court  of 
the  United  States,  Southern  District  of  California, 
Southern  Division.  H.  C.  McCann,  etc.,  Plaintiff, 
vs.  Benson  Lumber  Company,  Defendant.  Stipu- 
lation for  Transmission  of  Model  of  Mill  as  Exhibit. 
Filed  Apr.  16,  1914.  Wm.  M.  Van  Dyke,  Clerk. 
By  R.  S.  Zimmerman,  Deputy  Clerk.  Gibson, 
Dunn  &  Crutcher,  Entrance  Room  718,  Pacific  Elec- 
tric Building,  Cor.  6th  and  Main  Sts.,  Los  Angeles, 
Cal.,  for  Defendant.     [287] 


[Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record,  etc.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

C.  C.  No.  1478. 

H.    C.   McCANN,   by  JESSE   F.    McCANN,    His 
Guardian  ad  Litem, 

Plaintiff, 

vs. 

BENSON  LUMBER  COMPANY, 

Defendant. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  two  hundred  and  eighty-seven  (287) 
typewritten  pages,  numbered  from  1  to  287  inclu- 
sive, and  comprised  in  one  (1)  volume,  to  be  a  full, 
true  and  correct  copy  of  the  Judgment-roll,  Stipu- 
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lation  of  November  20,  1913,  Bill  of  Exceptions  (in- 
cluding Exhibits  I  and  II),  Assignment  of  Errors,. 
Petition  for  Writ  of  Error  and  Supersedeas,  Order 
Allowing  Writ  of  Error,  Bond  on  Writ  of  Error, 
Praecipe  for  Transcript  and  Stipulation  for  Trans- 
mission of  Model  of  Mill  as  Exhibit  filed  April  16, 
1914,  in  the  above  and  therein  entitled  cause,  and 
that  the  same  together  constitute  the  record  in  said 
cause  as  specified  in  the  Praecipe  filed  in  my  office 
on  behalf  of  the  plaintiff  in  error  by  its  attorneys  of 
record,  except  Exhibit  III,  being  said  model  of  mill, 
which  is  separately  transmitted  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in 
accordance  with  the  said  Stipulation  of  counsel  for 
the  respective  parties  filed  April  16,  1914. 

I  do  further  certify  that  the  cost  of  the  foregoing 
[288]  record  is  $162.45,  the  amount  whereof  has 
been  paid  me  by  the  Benson  Lumber  Company,  the 
plaintiff  in  error  in  said  cause. 

IN  TESTIMONY  WHEREOF,  I  have-  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
this  17th  day  of  April,  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  fourteen,  and  of  our 
Independence,  the  one  hundred  and  thirty-eighth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  o£ 

America,  in  and  for  the  Southern  District  of 

California.     [289] 
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[Endorsed] :  No.  2410.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Benson 
Lumber  Company,  a  Corporation,  Plaintiff  in  Error, 
vs.  H.  C.  McCann,  by  Jesse  F.  McCann,  His  Guard- 
ian ad  Litem,  Defendant  in  Error.  Transcript  of 
Record.  Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  Southern  District  of  Califor- 
nia, Southern  Division. 

Received  and  filed  April  21,  1914. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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Testimony  of  Defendant  in  Error  by 
cross-examination  at  the  trial,  examined 
and   quoted    from    40-43 

Effect  of  testimony  on  defense  of  assumed 
risk   analyzed   and   discussed    ..44-47 

Cases  cited  to  effect  amendment  of  1907 
does  not  change  or  modify  the  com- 
mon law  rule  in  regard  to  assumption 
of    risk    47~S4- 

Cases  cited  to  effect  that  a  minor  assumes 
risk  of  all  obvious  and  open  dangers 
of  which  he  knew  or  should,  by  the  ex- 
ercise of  ordinary  care  on  his  part, 
have  known    SS~^S 

Cases  relied  on  by  Defendant  in  Error 
discussed  and  distinguished .66-68 

Cases  cited  to  effect  that  the  servant  was 
presumed  to  fully  understand  and  ap- 
preciate the  dangers  which  were  open 
and  obvious  and  which  he  necessarily 
must  have  understood  and  appreciated 
by    ordinary   care    70-72 

The  evidence  most  favorable  to  the  De- 
fendant in  Error  as  a  matter  of  law, 
convicted  him  of  contributory  negli- 
gence    ^ y^ 

The  Court  Erred  in  Giving  to  the 
Jury  on  its  Own  Motion  Instruc- 
tion No.   V 74-78 

A  servant  assumed  all  risk  of  danger  of 
which   he    fully   knew   or    should    have 


fully  known  by  ordinary  care,  whether 
the  same  arose  from  unavoidable  acci- 
dent or  from  the  negligence  of  his  em- 
ployer   74-7cS 

The  Court  Erred  in  Giving  to  the 
Jury  on  its  Own  Motion  Instruc- 
tions   Numbered   VI    and   VII 79-80 

The  second  paragraph  to  the  amendment 
of  1907  to  section  1970  of  the  Civil 
Code  related  only  to  the  defense  of  as- 
sumed risk  and  did  not  relate  to  the 
question  of  negligence  of  the  employer       80 

The  Court  Erred  in  Giving,  on  its 
Own  Motion,  Instruction  No.  VIII, 
AND  IN  Refusing  to  Give  Instruc- 
tion No.  VI  Requested  by  the 
Plaintiff  in  Error   81-84 

Cases  cited  to  the  effect  that  an  employer 
was  not  required  to  warn  an  employee 
against  open   and  obvious   dangers 82-84 

The  Court  Erred  in  Refusing  to  Give 
Instruction  Number  VIII  Requested 
BY  the  Plaintiff  in  Error 85-88 

An  act  cannot  be  held  to  be  negligent  un- 
less a  reasonable  man  should  have  fore- 
seen that  it  was  reasonably  probable  to 
result  in  injury  to  himself  or  others.  .85-88 


The  Court  Erred  in  Declining  to  Give 
Instruction  Number  XI,  Requested 
BY  THE  Plaintiff  in   Error 89-97 

There  was  an  issue  made  both  by  the 
pleadings  and  the  evidence  as  to 
whether  there  was  more  than  one  way 
by  which  the  Defendant  in  Error  could 
go  upon   the   push   table    89 

The  eleventh  instruction  requested  by  the 
Plaintiff  in  Error  requested  that  the 
jury  be  told  that  if  there  were  two  ways 
by  which  the  Defendant  in  Error  could 
get  to  the  push  table,  one  dangerous 
and  the  other  safe,  and  so  known  to 
him,  and  he  chose  the  dangerous  way, 
that  he  could  not  recover 90 

The  instruction  was  in  strict  conformity 
with  the  law  as  declared  by  the  state 
and   federal  courts    9i~93 

Evidence  discussed  and  analyzed  to  show 
that  there  was  sufficient  evidence  to 
justify  the   instruction    93-97 


United  States 

Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


Benson  Lumber  Company,  a  cor- 
poration, 

Plaintiff  in  Error, 
VS. 

H.   C.  McCann,  by   Jesse  F.  Mc- 
Gann,  his  Guardian  ad  Litem, 

Defendant  in  Error. 


BRIEF. 

STATEMENT  OF  THE  CASE. 

The  above  action  was  originally  brought  in  the  Su- 
perior Court  of  the  state  of  California,  in  and  for  the 
county  of  San  Diego,  by  the  defendant  in  error  as 
plaintiff,  against  the  plaintiff  in  error,  as  defendant. 
Because  of  the  diverse  citizenship  of  the  parties,  the 
cause  was  removed  to  the  Circuit  Court  of  the  United 
States,  Ninth  Circuit,  in  and  for  the  Southern  Division 
of  the  Southern  District  of  California.  The  suit  was 
to  recover  for  personal  injuries  sustained  by  the  de- 
fendant in  error,  on  or  about  the  30th  day  of  July,  1907, 
while  employed  in  the  saw  mill  of  the  plaintiff  in  error. 
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The  cause  was  tried  upon  the  second  amended  com- 
plaint and  an  amended  answer  and  an  amendment  to 
said  answer.  The  second  amended  complaint  is  to  be 
found  in  transcript  of  record,  pp.  43  to  51,  and  the 
answer  thereto  on  pp.  68  to  82. 

In  brief,  the  defendant  in  error  alleged  that  at  the 
time  of  the  accident  he  was  seventeen  years  of  age  and 
was  employed  in  the  mill  of  the  plaintiff  in  error,  load- 
ing lumber;  that  the  said  lumber  was  carried  from  a 
trimmer  onto  a  carrying  table  and  also  a  push  table; 
that  it  was  part  of  the  duty  of  the  defendant  in  error, 
whenever  there  was  a  jam  of  lumber  to  go  upon  the 
push  table  and  clear  away  the  jam,  that  the  only  means 
provided  by  the  plaintiff  in  error  for  going  upon  the 
push  table  was  over  a  dog  roller;  that  the  said  place  at 
which  the  defendant  in  error  was  required  to  work  was 
dangerous,  defective  and  unsafe;  that  the  way  to  the 
push  table  over  the  dog  roller  was  dangerous  and  un- 
safe; that  there  were  not  sufficient  skids  furnished  and 
that  lumber,  therefore,  become  clogged  and  necessitated 
the  defendant  in  error  going  upon  the  push  table;  that 
the  defendant  in  error,  through  his  youth  and  lack  of 
experience,  did  not  understand  or  appreciate  the  danger 
to  which  he  was  exposed,  and  that  the  plaintiff  in  error 
negligently  failed  to  warn  him  thereof;  the  amended 
answer  of  the  plaintiff  in  error,  in  the  main,  admitted 
the  construction  of  the  mill  as  described  in  the  second 
amended  complaint,  but  traversed  all  of  the  allegations 
of  negligence;  denied  that  the  defendant  in  error  was 
required  or  expected  to  go  upon  the  push  table,  or  that 
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the  only  means  of  going  there  was  over  the  dog  roller, 
and  alleged  that  other,  better  and  safer  means  were  pro- 
vided by  the  plaintiff  in  error  for  its  employees  to 
mount  the  pusli  table,  when  it  was  necessary  so  to  do. 

In  addition  to  the  denials,  of  the  answer,  it  was  af- 
firmatively alleged  that  the  defendant  in  error  contrib- 
uted to  his  injuries  by  his  own  want  of  ordinary  care 
and  caution,  and  further  that  if  any  person  other  than 
the  defendant  in  error  was  negligent,  the  negligence 
was  that  of  a  fellow  servant  and  employee,  and  that  the 
defendant  in  error  was  injured  as  the  result  of  an  open, 
apparent  and  obvious  risk,  and  that  prior  to  his  re- 
ceiving said  injuries  the  defendant  in  error  knew,  or  by 
the  exercise  of  ordinary  care  upon  his  part,  should  have 
known  of  the  dangers  incident  to  his  work,  and  that  he 
assumed  the  risk  of  his  injury. 

Upon  the  issues  thus  formed,  a  trial  was  had  by  a 
jury  which  resulted  in  a  verdict  in  favor  of  the  de- 
fendant in  error  for  eight  thousand  dollars  and  costs. 

At  the  trial  of  the  cause,  there  was  introduced  and 
used  by  both  sides,  a  model  of  the  portion  of  the  mill 
where  the  accident  occurred.  [Transcript  of  Record, 
p.  94.]  This  model  was  drawn  to  the  scale  of  one  inch 
to  the  foot.  [Trans,  of  Record,  p.  174.]  Owing  to  the 
size  of  the  model,  it  was  found  physically  impossible  to 
attach  the  same  to  the  original  bill  of  exceptions.  By 
stipulation  of  the  parties  the  model  was  sent  by  the  clerk 
of  the  District  Court  to  the  clerk  of  this  Honorable 
Court,  under  the  certificate  of  the  said  clerk  of  the 
District  Court  that  the  same  was  the  model  used  at  the 
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trial  of  said  cause.  [Trans,  of  Record,  pp.  89,  296  and 
297.]  We  feel  certain  that  an  examination  of  this 
model  will  materially  assist  the  court  in  understanding 
the  physical  conditions  of  the  mill  at  the  time  of  the 
accident  and  our  statement  and  discussion  of  the  cause. 
In  addition  to  the  exhibit,  the  defendant  in  error,  as  a 
part  of  his  case,  introduced  as  defendant's  in  error 
Exhibit  No.  I,  a  diagram  prepared  by  himself,  of  the 
portion  of  the  mill  where  he  was  hurt;  and  as  Exhibit 
No.  II,  a  photograph  of  the  same  portion.  [Trans,  of 
Record,  pp.  262-263.]  For  the  convenience  of  the  court, 
we  here  attach  a  copy  of  the  drawing  and  of  the  photo- 
graph. The  lettering  on  the  original  sketch  is  very 
plain,  but  is  somewhat  dim  on  the  photograph,  and 
we  have  taken  the  liberty  of  etching  the  letters,  on  the 
copies  here  attached,  so  as  to  make  them  perfectly 
plain,  but  their  position  is  the  same  as  on  the  originals. 
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At  the  time  of  the  accident  the  plaintift"  in  error  was 
engaged  in  sawing  lumber.  After  the  lumber  was  cut 
in  appropriate  lengths  it  was  passed  from  the  trimmer 
over  the  gears  marked  "D"  down  the  skids  which  are 
shown  both  in  the  photograph  and  the  diagram,  and 
marked  "G."  The  lumber  was  supposed  to  strike  the 
carrying-table,  which  is  marked  "B."  Through  this 
carrying-table  there  were  endless  chains  or  bands  of 
steel  which  were  kept  constantly  in  motion  and  which 
carried  the  lumber  forward.  A  portion  of  the  lumber 
would  fall  upon  the  push-table.  There  were  a  number 
of  iron  rollers  in  the  push-table  and  at  the  southerly 
end,  or  the  end  next  to  the  carrying-table,  was  a  dog- 
roller  which  was  the  same  as  the  rollers  in  the  push- 
table,  except  it  was  armed  with  a  series  of  teeth  or 
spikes  which  were  about  one  inch  or  one  and  a  cjuarter 
in  length.  These  rollers  revolved  at  the  rate  of  one 
hundred  to  one  hundred  and  fifty  revolutions  a  minute, 
their  object  being  to  propel  any  lumber  that  fell  upon 
the  push-table  over  onto  tlic  carrying-table.  The  table 
marked  "F"  was  considerably  below  the  carrying-table 
and  on  it  the  men  stood  who  loaded  the  lumber,  one  of 
which  was  the  defendant  in  error.  It  was  their  duty 
when  the  lumber  reached  them  to  remove  it  from  the 
carrying-table  and  pile  it  upon  the  carts. 

The  mill  was  first  constructed  without  any  push  or 
carrying-tables,  the  lumber  being  sent  from  the  trim- 
mer over  skids  to  the  ground.  The  defendant  in  error 
had  been  employed  a  week  or  two  before  these  tables 
were  constructed  and  then  had  been  laid  off  for  a  week 
or  ten  days  while  the  carrying-table  and  push-table 
were  erected.     After  they  had  been  in  operation  he  had 
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worked  about  two  weeks  before  the  accident.  The 
testimony  at  the  trial  showed  that  after  the  accident 
there  were  several  changes  made  in  the  construction  of 
both  tables.  The  carrying-table  was  lowered  and 
lengthened.  At  the  time  of  the  accident  in  front  of  the 
dog-roller  was  a  board  which  is  marked  upon  the  model 
as  "X,"  and  is  referred  to  throughout  the  testimony 
as  the  ''X  board."  It  is  not  shown  in  the  photograph 
for  the  reason  that  it  had  been  removed  before  the 
picture  was  taken.  The  defendant  in  error  offered 
testimony  showing  that  the  "X  board"  was  removed 
the  day  after  the  accident  on  order  of  the  superin- 
tendent. The  testimony  of  the  plaintiff  in  error  tended 
to  show  that  after  the  accident  the  board  was  broken 
by  some  lumber  striking  it  and  was  removed  on  that 
account.  Whatever  was  the  cause  of  the  removal  of 
the  board,  the  record  clearly  shows  that  at  the  time 
of  the  accident  the  board  was  in  front  of  the  roller  and 
extended  to  about  an  inch  of  its  top.  This  was  doubt- 
less put  there  to  keep  the  clothes  of  the  workmen  from 
being  caught  in  the  revolving  teeth  of  the  roller.  Be- 
tween the  loading-table,  which  is  marked  ''F,"  and  the 
push  and  carrying-tables,  was  another  little  platform, 
or  step,  which  does  not  show  in  the  photograph,  but 
which  is  shown  on  the  plat  and  marked  "P."  The 
push-table  was  two  feet  higher  than  the  carrying-table, 
and  the  distance  over  the  dog-roller  was  one  foot  and 
nine  inches.     [Trans,  of  Record,  p.  152.] 

When  the  defendant  in  error  first  entered  the  mill  he 
undertook  to  study  the  machinery  and  become  familiar 
with  it,  and  as  part  of  his  case  in  chief  he  gave  an 
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accurate  and  detailed  account  of  the  operation  of  the 
whole  mill. 

There  was  nothing  obscure  about  any  of  the  ma- 
chinery where  he  was  injured.  All  of  the  rollers  in 
the  push-table,  including  the  dog-roller,  the  gears  on 
the  trimmer  and  the  endless  bands  in  the  carrying-table 
were  open  and  apparent  to  anyone. 

When  the  mill  was  in  operation  great  quantities  of 
lumber  came  over  the  trimmer  onto  the  push  and 
carrying-tables  and  the  work  of  the  men  in  handling 
this  lumber  was  very  strenuous ;  also,  there  was  so 
much  noise  made  by  the  machinery  that  the  man  who 
operated  the  trimmer  could  not  hear  any  verbal  direc- 
tions from  the  men  who  were  on  the  loading-table,  but 
they  could,  and  frequently  did,  stop  the  operation  of  the 
mill  by  giving  him  some  signal  with  the  hand  or  arm. 

The  defendant  in  error,  at  the  time  of  the  accident, 
was  seventeen  years  of  age,  but  he  was  man  grown, 
weighing  about  one  hundred  and  forty  pounds ;  was  the 
most  active  of  all  of  the  men  in  his  gang  and  the  testi- 
mony of  both  sides  shows  that  he  performed  as  much, 
if  not  more,  labor  than  any  of  the  other  workmen. 
There  is  not  a  suggestion  in  the  record  that  at  the  time 
of  his  employment  any  officer  or  agent  of  the  plaintiff 
in  error  knew,  or  had  any  reason  to  suppose,  that  he 
was  a  minor. 

During  the  work  it  would  often  occur  that  there 
would  be  a  jam  or,  as  one  of  the  witnesses  expressed  it, 
a  glut  of  lumber  upon  the  push-table.  Often  a  piece  of 
lumber  would  fall  between  the  skids  and  so  block  the 
progress  of  other  lumber.     It  was  necessary,  when  this 
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condition  arose,  to  remove  the  cause  of  the  jam.  The 
defendant  in  error  had  been  furnished  with  a  pickaroon, 
which  was  a  sharp  hook  on  a  long  pole,  but  he  did  not 
like  the  one  furnished  and  had  made  one  for  himself 
wn'th  a  longer  handle.  The  accident  happened  shortly- 
after  two  o'clock  in  the  afternoon.  The  defendant  in 
error  had  used  his  pickaroon  in  the  morning,  but  on 
returning  from  lunch  had  not  seen  it  and  was  unable 
to  state  where  it  was. 

He  testified  in  his  own  behalf  that  soon  after  the 
push  and  carrying-tables  had  been  first  installed,  that 
Mr.  Kilty,  the  foreman,  had  seen  a  jam  of  lumber  upon 
the  push-table  and  had  ordered  him  (defendant  in 
error)  to  go  upon  the  table  and  clear  it  off  and  that  in 
the  presence  of  Mr.  Kilty  he  had  mounted  on  the  push- 
table  by  going  upon  the  carrying-table  and  then  step- 
ping from  the  carrying-table  across  the  dog-roller  and 
that  thereafter  whenever  a  jam  or  glut  of  lumber  oc- 
curred he  had  generally  gone  upon  the  push-table  in  that 
manner ;  that  he  had  gone  on  the  push-table  over  the  dog 
roller  once  or  twice  before  the  time  Kilty  had  ordered 
him  to  go  upon  the  push-table  [Trans,  of  Record,  p. 
126],  and  that  he  had  gone  upon  it  many  times  with- 
out accident  or  injury;  that  when  going  upon  it  he  had 
seen  and  knew  that  lumber  was  coming  upon  it  in  a 
continuous  stream  and  that  he  knew  the  dog-roller  and 
the  other  rollers  in  the  push-table  were  revolving  and 
that  the  endless  steel  bands  in  the  carrying-table  were 
in  motion.  He  further  testified  that  he  had  always  been 
able  to  step  across  the  dog-roller  w^ith  safety  prior  to 
the  time  of  his  injury;  that  he  had  occasionally  seen 
other  workmen  go  onto  the  push-table  over  the  dog- 


—13— 

roller ;  that  as  a  general  rule  there  were  lumber  buggies 
piled  with  lumber  standing  alongside  of  the  loading- 
table  ;  that  a  workman  on  the  loading-table  could  mount 
to  the  push-table  with  safety  on  one  of  these  lumber 
buggies  without  stepping  over  the  dog-roller;  that  at 
the  time  of  the  accident  there  was  a  lumber  buggy 
there  but  that  he  did  not  try  to  go  up  on  it  for  the 
reason  that  he  had  the  impression  that  it  was  either 
piled  too  high  or  too  low  with  lumber  [Trans,  of 
Record,  pp.  145-146],  that  the  most  convenient  way 
was  to  step  over  the  dog-roller  when  the  machinery  was 
running ;  that  he  knew  that  in  doing  so  he  had  to  watch 
out  to  prevent  being  struck  by  lumber  [Trans,  of 
Record,  p.  142]  ;  that  he  did  not  know  exactly  why  he 
did  not  go  on  the  table  by  way  of  the  trucks  on  the  day 
of  the  injury.     [Trans,  of  Record,  p.  145.] 

Again  looking  at  the  photograph,  marked  Plaintifif's 
Exhibit  No.  II,  it  will  be  seen  that  there  is  an  iron  pipe 
or  stem  at  the  southeast  corner  of  the  push-table.  The 
defendant  in  error  was  not  certain  whether  he  could 
have  taken  hold  of  that  and  climbed  up  that  way  onto 
the  push-table  or  not. 

On  behalf  of  the  plaintiff  in  error,  Mr.  Kilty,  its  fore- 
man, testified  that  he  had  never  seen  the  defendant  in 
error,  or  any  other  person,  stepping  over  the  dog-roller ; 
that  one  day  he  saw  the  defendant  in  error  up  on  the 
push-table  and  that  he  called  him  down  immediately; 
that  he  often  told  him  to  come  down  and  to  stay  on 
the  loading-table;  that  men  who  were  loading  lumber 
were  not  expected  or  required  to  go  upon  the  push- 
table  and  that  he  had  never  ordered  the  defendant  in 
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error  to  go  there;  that  the  Benson  Lumber  Company's 
mill  was  an  Allison  mill  plan  and  that  the  loading  and 
push-tables  were  the  type  used  in  that  style  of  mill;  that 
he  had  not  told  the  defendant  in  error  to  watch  out 
against  being  hurt  by  a  revolving  shaft  because  he 
would  consider  it  an  insult  to  tell  anyone  to  watch  out 
for  such  an  open  danger. 

Mr.  Coffin,  who  was  a  fellow  employee  of  the  de- 
fendant in  error  at  the  time  of  the  accident,  also  testi- 
fied that  he  had  warned  him  about  getting  upon  the 
carrying-table  and  had  told  the  defendant  in  error  that 
he  would  get  hurt  there;  that  he  (Coffin)  had  never 
seen  the  defendant  in  error,  or  anyone  else,  get  on  the 
push-table  over  the  dog-roller. 

Mr.  Kilty  also  testified  that  no  matter  how  high  the 
lumber  buggies  were  loaded,  the  defendant  in  error,  or 
other  workmen,  could  safely  go  over  them  to  the  push- 
table  providing  the  buggies  were  properly  loaded. 

The  defendant  in  error  denied  having  been  warned 
either  by  Coffin  to  stay  off  the  carrying-table,  or  by 
Kilty  to  keep  off  the  push-table. 

At  the  time  of  the  accident  the  plaintiff  and  one  Mr. 
Coffin  were  working  side  by  side  on  the  loading-table. 
A  board,  in  coming  from  the  trimmer,  fell  between  the 
skids  and  would  have  caused  a  jam  of  lumber  if  it  had 
not  been  removed.  Coffin  saw  this  and  started  to  signal 
the  trimmer  to  stop  the  machinery.  Before  he  could  do 
so  the  defendant  in  error  sprang  to  the  carrying-table 
and  attempted  to  step  across  the  dog-roller  onto  the 
push-table;  in  doing  so  his  foot  was  caught  in  some 
way  between  the  "X  board"  and  the  dog-roller  and  was 
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so  badly  crushed  that  it  had  to  be  amputated.  The 
witness  Coffin  was  under  the  impression  that  a  piece  of 
timber  struck  his  foot,  but  this  was  only  an  impression. 
The  defendant  in  error  did  not  know  how  his  foot  came 
to  be  caught,  being  unable  to  state  whether  he  missed 
his  footing  or  whether  his  foot  slipped  as  he  was 
stepping  over  the  roller.  He  did  testify,  however, 
that  there  was  no  lumber  coming  onto  either  table 
at  the  time  he  attempted  to  cross  over  the  dog-roller, 
and  he  admitted  that  he  started  towards  the  push-table 
as  soon  as  he  saw  the  board  drop  between  the  skids ; 
that  he  did  not  tell  anyone  of  his  intention  and  made  no 
attempt  to  have  the  machinery  stopped,  did  not  speak 
to  anyone  and  was  not  asked  to  go  upon  the  push-table. 

We  believe  the  foregoing  to  be  a  fair  outline  of  the 
evidence. 

Both  sides  having  rested,  the  plaintiff  in  error  (de- 
fendant below)  moved  the  Honorable  District  Court  to 
direct  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant. (The  reasons  for  the  said  motion  are  set 
forth  in  full  in  specification  of  errors  No.  i,  post,  pages 
i8  and  19.) 

This  motion  was  denied,  the  learned  court  submitting 
to  the  jury  the  question  of  negligence  of  the  plaintiff  in 
error  and  of  the  defendant  in  error,  and  also  whether 
the  defendant  in  error  assumed  the  risk  of  his  injury. 
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Questions  Raised  by  the  Writ  of  Error. 

In  the  assignment  of  errors  filed  in  the  record,  pages 
265  to  282,  there  are  twenty-six  separate  assignments 
of  error.  We  believe  each  well  taken,  but  to  discuss  all 
would  unnecessarily  prolong  the  brief;  also,  a  number 
of  errors  can  be  discussed  together  instead  of  under  sep- 
arate heads.  The  questions,  therefore,  to  which  we 
shall  now  confine  ourselves  are: 

I. 

Did  the  learned  District  Court  err  in  denying  the 
motion  of  the  plaintiff  in  error  for  directed  verdict? 

(a)  Did  the  defendant  in  error,  as  a  matter  of  law, 
assume  the  risk  of  his  injury? 

(b)  As  a  matter  of  law,  was  the  defendant  in  error 
guilty  of  contributory  negligence  ? 

11. 

Did  the  court  err  in  giving  the  jury,  on  its  own 
motion,  instruction  No.  V,  wherein  the  court  charged 
the  jury  that  a  servant  did  not  assume  a  risk  arising 
from  the  negligence  of  the  employer  in  not  providing 
or  maintaining  a  safe  place  in  which  to  work? 

III. 

Did  the  court  err  in  giving  to  the  jury,  on  its  own 
motion,  instructions  numbered  VI  and  VII,  where  the 
court  told  the  jury  that  in  order  for  the  defendant  in 
error  to  assume  the  risk  of  his  injury  he  must  have 
actual  knowledge  of  the  danger  incident  to  his  work, 
and  eliminated  entirely  the  question  of  whether  the  de- 
fendant in  error  should  have  known  of  the  danger  by 
the  exercise  of  ordinary  care;  further,  by  instruction 
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No.  VII,  charged  the  jury  that  the  negligence  of  the 
plaintiff  in  error  could  be  determined  by  reference  to 
whether  the  defendant  in  error  understood  the  danger 
of  his  situation. 

IV. 
Did  the  court  err  in  refusing  instruction  No.  VI,  re- 
quested by  the  plaintiff"  in  error,  to  the  effect  that  it  was 
not  required  to  instruct  the  defendant  in  error  as  to  any 
open  and  apparent  dangers,  and  did  the  court  further 
err  in  giving,  on  its  own  motion,  instruction  No.  VIII 
wherein  the  jury  were  told  that  if  the  defendant  in 
error  did  not  fully  appreciate  the  danger  incident  to  his 
work  that  it  was  the  duty  of  his  employer  to  fully  ex- 
plain and  warn  liim  thereof  (although  the  evidence 
showed  that  the  dangers  were  perfectly  apparent,  open 
and  obvious  and  that  no  reasonable  man  could  have  ex- 
pected or  assumed  that  the  defendant  in  error  did  not 
fully  appreciate  and  understand  the  dangers)? 

V. 
Did  the  court  err  in  refusing  to  give  instruction  No. 
VIII,  requested  by  the  plaintiff  in  error,  to  the  effect 
that  the  proximate  cause  of  an  injury  is  that  cause 
which  could  have  been  reasonably  foreseen  as  liable  to 
produce  an  injury? 

VL 
Did  the  court  err  in  refusing  to  give  instruction  No. 
XI,  requested  by  the  plaintiff  in  error,  to  the  effect  that 
if  there  were  two  ways  for  the  defendant  in  error  to 
reach  the  push-table,  one  safe  and  the  other  dangerous, 
and  the  defendant  in  error  voluntarily  chose  the  danger- 
ous way  he  could  not  recover? 
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SPECIFICATION  OF  ERRORS. 

I. 

The  court  erred  in  denying  the  motion  of  the  de- 
fendant (plaintiff  in  error  here)  to  direct  the  jury  to 
return  a  verdict  in  favor  of  said  defendant,  as  set  forth 
in  exception  No.  II  [pp.  230-231,  bill  of  exceptions], 
which  said  motion  was  as  follows : 

"Both  sides  having  rested,  the  defendant  then  and 
there  moved  the  said  court  to  direct  the  jury  to  return 
a  verdict  in  favor  of  the  said  defendant  upon  the  fol- 
lowing grounds: 

"i.  There  was  no  evidence  proving  or  tending  to 
prove  any  negligence  on  the  part  of  the  defendant. 

"2.  There  was  no  evidence  proving  or  tending  to 
prove  that  negligence,  if  any,  upon  the  part  of  the  de- 
fendant contributed  directly  or  proximately,  or  at  all, 
to  the  injuries  sustained  by  the  plaintiff. 

"3.  That  it  affirmatively  appeared  from  the  evidence 
that  the  plaintiff  himself  was  guilty  of  negligence,  that 
is  that  said  plaintiff  did  not  exercise  ordinary  care  or 
caution  for  his  own  safety  and  protection,  and  that 
the  failure  upon  the  part  of  the  plaintiff  to  exercise 
ordinary  care  and  caution  for  his  own  safety  and  pro- 
tection contributed  directly  and  proximately  to  the  in- 
juries sustained  by  him. 

"4.  It  affirmatively  appeared  from  the  evidence  that 
the  injuries  sustained  by  plaintiff  were  the  result  of  a 
risk  assumed  by  him  in  the  usual  course  of  his  employ- 
ment; that  the  dog  or  spike-roller  was  open,  apparent 
and  obvious  and  the  danger  of  attempting  to  climb  to 
the  push-table  or  go  to  the  push-table  across  said  roller 
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was  an  open  and  obvious  risk  of  which  plaintiff  fully 
knew,  comprehended  and  understood  and  appreciated, 
or  should  have,  by  the  exercise  of  ordinary  care  on  his 
part,  have  fully  known,  comprehended  and  understood 
and  appreciated.  Plaintiff  was  not  injured  by  reason 
of  any  concealed  or  latent  danger  but  was  injured  as  a 
result  of  a  danger  which  was  open  and  obvious  and  of 
which  plaintiff"  fully  knew  and  realized,  comprehended 
and  understood,  or  of  which  he  should  have  fully 
known,  realized,  comprehended  and  understood  had  he 
exercised  ordinary  care  for  his  own  safety  and  pro- 
tection." 

11. 

The  court  erred  in  giving  instruction  No.  V  to  the 
jury  as  follows : 

"The  court  instructs  you,  that  an  employer  is  not  to 
be  held  as  guaranteeing  or  insuring  the  absolute  safety 
of  the  employee,  or  the  place  in  which  he  is  to  work, 
but  it  is  the  duty  of  the  employer  to  exercise  reasonable 
care  in  providing  and  maintaining  a  safe  place  for  the 
employee  to  work  and  sufficient  and  safe  material,  ap- 
pliances and  other  means,  by  which  the  service  is  to  be 
performed.  Furthermore,  this  duty  of  the  employer  to 
exercise  reasonable  care  for  the  employee  cannot  be 
delegated  to  a  servant  so  as  to  exempt  the  former  from 
liability  for  injuries  caused  to  another  servant  by  its 
omission.  The  servant  does  not  undertake  to  incur  the 
risk  arising  from  negligence  in  providing  or  maintain- 
ing a  safe  place  in  which  he  is  to  work,  or  suitable  and 
safe  appliances,  or  other  means  with  which  his  service 
is  to  be  performed.    His  contract  implies  that,  in  regard 
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to  these  matters,  his  employer  will  exercise  reasonable 
care  in  making  adequate  provision  that  no  danger 
shall  ensue  to  him,  and  he  has  a  right  to  assume  and 
rely  and  act  upon  the  assumption,  that  such  care  has 
been  exercised." 

As  set  forth  in  exception  No.  IV  of  the  biU  of  excep- 
tions, on  pp.  233-236,  Trans,  of  Record. 

III. 

The  court  erred  in  giving  instruction  No.  VI  to  the 
jury  as  follows : 

"The  court  further  instructs  you,  that,  if  the  place 
where  piaintilT  was  working  and  the  machinery  with 
which  he  worked  at  the  time  of  the  accident  were  un- 
safe, as  alleged  in  the  complaint,  but  plaintiff  knew 
them  to  be  unsafe,  and  fully  understood,  comprehended 
and  appreciated  the  dangers  incident  to  their  use,  then 
defendant  would  not  be  chargeable  with  negligence  in 
assigning  him  to  the  work  in  which  he  was  engaged 
when  injured." 

As  set  forth  in  exception  No.  V  of  the  bill  of  excep- 
tions, on  pp.  263  and  267,  Trans,  of  Record. 

IV. 

The  court  erred  in  giving  instruction  No.  VII  to  the 
jury  as  follows: 

"The  court  further  instructs  you,  that,  at  the  time 
plaintiff  was  injured,  there  was  in  force  a  statute  of 
California  which  contains  the  following  provision: 

"  'Knowledge  by  an  employee  injured  of  the  defective 
or  unsafe  character  or  condition  of  any  machinery, 
ways,  appliances  or  structures  of  such  employer,  shall 
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not  be  a  bar  to  recovery  for  any  injury  or  death  caused 
thereby,  unless  it  shaU  also  appear  that  such  employee 
fully  understood,  comprehended  and  appreciated  the 
dangers  incident  to  the  use  of  such  defective  machinery, 
ways,  appliances  or  structures,  and  therefore  consented 
to  use  the  same  or  continued  in  the  use  thereof.' 

"This  statute  applies  to  the  consideration  by  you  of 
the  entire  evidence  in  its  bearing  upon  the  allegations 
of  the  complaint  charging  the  defendant  with  negli- 
gence, and  the  allegations  of  the  answer  denying  the 
negligence  so  charged  and  charging  the  plaintiff  with 
negligence,  and  with  having  assumed  the  risk  incident 
to  the  business  and  work  in  which  he  was  employed 
and  with  having  contributed  to  his  alleged  injury  by  his 
own  concurring  negligence." 

As  set  forth  in  exception  No.  VI  of  the  bill  of  ex- 
ceptions, on  pp.  237-238,  Trans,  of  Record. 

V. 

The  court  erred  in  giving  instruction  No.  VIII  to  the 
jury  as  follows: 

"The  court  further  instructs  you,  that,  in  passing 
upon  the  question  whether  plaintiff  did  fully  understand, 
comprehend  and  appreciate  the  dangers  incident  to  the 
place  where  and  the  machinery  with  which  he  was 
working,  it  is  proper  for  you  to  consider,  with  all  the 
other  evidence,  the  evidence  as  to  the  age,  experience, 
and  maturity  of  judgment  of  the  plaintiff  at  the  time 
the  injury  was  received. 

"Where  a  master  employs  a  servant  to  do  dangerous 
work,  or  to  do  work  that  must  necessarily  require  him 
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to  move  in  and  about  moving  machinery  of  a  dangerous 
nature,  who,  from  youth,  inexperience,  ignorance  or 
want  of  capacity  may  fail  to  appreciate  the  danger  sur- 
rounding him  by  such  work,  and  the  master  knows,  or 
by  the  exercise  of  ordinary  care,  could  know,  of  the 
servant's  failure  to  appreciate  the  danger  incident  to  his 
work,  it  is  a  breach  of  duty  for  the  master  to  expose 
such  servant,  even  with  his  own  consent,  to  such  danger, 
or  to  place  him  in  a  position  w^iere  it  shall  become 
necessary  for  him  to  encounter  the  same,  without  first 
giving  him  such  full  and  complete  instructions  as 
will  enable  him  to  fully  and  completely  comprehend 
them  and  to  do  the  work  safely  and  with  proper  care  on 
the  servant's  part." 

As  set  forth  in  exception  No.  VII  of  the  bill  of  ex- 
ceptions, pp.  238-239,  Trans,  of  Record. 

VI. 

The  court  erred  in  refusing  to  give  to  the  jury  in- 
struction No.  VI  requested  by  the  defendant,  as  follows : 

"You  are  further  instructed  that  if  there  were  any 
latent  or  obscure  dangers  or  defects  connected  with  the 
machinery  in  and  about  which  plaintiff  worked,  that  it 
was  then  the  duty  of  the  defendant  to  explain  such 
latent  defects  or  obscure  dangers  to  the  plaintiff  and 
warn  him  of  the  dangers  connected  therewith.  But  if 
you  shall  find  from  the  evidence  that  the  only  dangers 
connected  with  the  machinery  around  which  plaintiff 
was  employed,  were  in  plain  view,  and  were  not  in  any 
respect  hidden,  and  were  such  dangers  that  the  plaintiff 
had    full   knowledge   of   and    fully    comprehended    and 
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appreciated,  then  and  in  such  event  no  obUgation  ex- 
isted on  the  part  of  the  defendant  to  warn  plaintiff  of 
the  danger  of  his  employment  and  if  injured  under  such 
circumstances  then  plaintiff  cannot  recover." 

As  set  forth  in  exception  No.  XXI  of  the  bill  of  ex- 
ceptions, pp.  254-255. 

VII. 

The  court  erred  in  refusing  to  give  to  the  jury  in- 
struction No.  VIII  reciuested  by  the  defendant,  as 
follows : 

"The  proximate  cause  of  an  injury  in  a  damage  case 
is  that  cause  which  naturally  led  to  and  which  by  a 
prudent  person  might  reasonably  have  been  expected 
to  be  instrumental  in  producing  the  injury  complained 
of.  In  determining  whether  a  certain  act  is  the  proxi- 
mate cause  of  any  injury,  the  proper  test  is:  'Was  the 
injury  complained  of,  of  such  a  character  as  might  rea- 
sonably have  been  foreseen,  or  reasonably  have  been  ex- 
pected to  follow  as  the  result  of  such  an  act.'  The  rule 
of  proximate  cause  has  the  same  application  in  a  dam- 
age suit  in  which  a  minor  is  plaintiff,  as  in  the  case  of 
an  adult." 

As  set  forth  in  exception  No.  XXIII  of  the  bill  of  ex- 
ceptions, p.  256. 

VIII. 

The  court  erred  in  refusing  to  give  to  the  jury  in- 
struction No.  XI  requested  by  the  defendant,  as  follows : 

"The  jury  are  hereby  instructed  that  if  they  shall 
find  from  the  evidence  that  plaintiff  had  knowledge  of 
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the  fact  that  there  were  two  ways  by  means  of  which 
he  could  have  chmbed  upon  the  push-table — the  one 
way  being  to  step  over  the  spiked-roller  and  the  other 
way  being  to  climb  over  the  side  of  the  push-table,  by 
means  of  the  lumber  buggies;  the  first  way  being  ex- 
tremely dangerous  and  so  known  to  him  to  be,  and  the 
other  way  safe  and  known  by  him  to  be  so.  And  if  you 
shall  believe  from  the  evidence  that  he  voluntarily  chose 
the  dangerous  way  of  going  upon  said  push-table,  when 
there  was  no  occasion  or  necessity  for  so  doing,  and  in 
so  doing  received  the  injury  of  which  he  complains,  that 
he  cannot  hold  the  defendant  responsible  for  an  injury 
which  directly  resulted  from  his  voluntary  and  unneces- 
sary choice  of  the  more  dangerous  of  the  two  ways  of 
doing  the  work  he  attempted  to  do." 

As  set  forth  in  exception  No.  XXVI  of  the  bill  of  ex- 
ceptions, pp.  258-259. 
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ARGUMENT. 

I. 

The  Court  Erred  in  Denying  the  Motion  of  the  Plaintiff 
in  Error  to  Direct  a  Verdict  Against  the  Defendant 
in  Error  and  in  Favor  of  the  Plaintiff  in  Error. 

The  refusal  to  direct  a  verdict  in  favor  of  the  plaintifif 
in  error  is  the  first  specification  of  error  herein  (see 
pp.  18-19,  ante),  and  is  the  first  assigned  error  in  the 
assignment  of  errors.     [Trans,  of  Record,  pp.  265-267.] 

We  feel  that  it  is  a  very  debatable  question  whether 
there  was  any  evidence  to  warrant  the  implied  finding 
of  the  jury  that  the  plaintifif  in  error  was  guilty  of 
negligence.  We  do  not  discuss  that  issue,  however, 
for  the  reason  that  we  believe  that  it  is  clear,  beyond 
a  peradventure  of  a  doubt,  that  the  evidence  most 
favorable  to  the  defendant  in  error  shows  that  he  as- 
sumed the  risk  of  his  injury  and  that  he  contributed  to 
his  injury  by  his  own  negligence.  If  either  proposition 
can  be  established,  as  a  matter  of  law,  the  court  erred 
in  not  directing  a  verdict  in  favor  of  the  plaintiff  in 
error. 

Although  the  defenses  of  assumed  risk  and  contribu- 
tory negligence  are  often  spoken  of  as  synonymous,  and 
the  evidence  which  establishes  one,  frequently  estab- 
lishes the  other,  still,  they  are  separate,  distinct  de- 
fenses. 

Assumption  of  risk  is  said  to  be  a  matter  of  contract. 
It  is  acquiescence  by  an  employee  to  known  dangers  or 
such  as  an  ordinarily  prudent  man  ought  to  have 
known  and  appreciated.  An  employee  consenting  to 
work  in  the  presence  of  such  dangers,  either  expressly 
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or  impliedly,  assumes  the  risk  as  one  of  the  terms  of 
his  contract  of  employment.  The  revolving  dog-roller 
with  its  projecting  teeth  of  steel  was  from  necessity 
an  open  and  apparent  danger  which  defendant  in  error 
assumed  when  under  his  contract  of  employment  he 
began  and  continued  to  work  about  it.  He  assumed 
the  risk  of  the  very  injury  he  sustained. 

Contributory  negligence  is  said  to  arise  from  tort;  it 
springs  from  the  conduct  of  the  injured  employee.  If 
the  danger  is  open,  apparent  and  appreciated,  and  by 
reason  of  his  failure  to  exercise  ordinary  care  the  em- 
ployee is  injured,  he  cannot  recover,  for  by  his  fault 
he  contributed  to  the  injuries  sustained.  If  an  ordi- 
narily prudent  person  would  not,  under  all  the  cir- 
cumstances, have  done  what  defendant  in  error  did, 
then  by  his  conduct  he  contributed  to  the  injury  sus- 
tained and  cannot  recover. 

The  movements  of  the  body  are  controlled  by  the 
mind.  Men  think,  then  act.  An  employee  who  is  en- 
gaged in  the  presence  of  dangerous  machinery  and 
acts  without  thinking  when  he  should  have  thought  and 
is  thereby  injured  by  an  open  and  apparent  hazard, 
falls  far  short  of  ordinary  care.  If  thinking,  he  was 
injured,  he  assumed  the  risk;  if  neglecting  to  think,  he 
was  injured,  he  is  charged  with  contributory  negli- 
gence. 

We  will  consider  each  defense  under  a  separate  sub- 
head, and  we  will  consider  separately  the  question  of 
whether  the  defendant  in  error  assumed  the  risk  of  his 
injury,  or  whether  he  was  guilty  of  negligence  con- 
tributing thereto. 
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A. 

Thk  Defendant  in  Error  Was  Injured  as  a  Re- 
suet  OF  A  Risk  Which  He  Assumed  and  He 
Therefore  Cannot  Recover,  and  the  Learned 
District  Court  Errb:d  in  Denying  the  Motion 
OF  THE  Plaintiff  in  Error  for  Directed  Ver- 
dict. 

Prior  to  March,  1907,  section  1970  of  the  Civil  Code 
of  CaHfornia  read: 

"An  employer  is  not  bound  to  indemnify  his  em- 
ployee for  losses  suffered  by  the  latter  in  consequence 
of  the  ordinary  risks  of  the  business  in  which  he  is  em- 
ployed, nor  in  consecjuence  of  the  negligence  of  another 
person  employed  by  the  same  employer  in  the  same 
general  business." 

It  will  be  observed  that  this  was  but  a  statutory 
declaration  of  the  rule  of  the  common  law  relative  to 
the  relation  of  master  and  servant.  It  was  deemed  ad- 
visable to  modify  the  common  law  rule  with  relation  to 
the  defense  of  the  negligence  of  a  fellow  servant  and  in 
March,  1907,  section  1970  of  the  Civil  Code  was 
amended  as  follows : 

"An  employer  is  not  bound  to  indemnify  his  em- 
ployee for  losses  suffered  by  the  latter  in  consequence 
of  the  ordinary  risks  of  the  business  in  which  he  is 
employed,  nor  in  consequence  of  the  negligence  of  an- 
other person  employed  by  the  same  employer  in  the 
same  general  business,  unless  the  negligence  causing 
the  injury  was  committed  in  the  performance  of  a  duty 
the  employer  owes  by  law  to  the  employee,  or  unless 
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the  employer  has  neglected  to  use  ordinary  care  in  the 
selection  of  the  culpable  employee;  provided,  neverthe- 
less, that  the  employer  shall  be  liable  for  such  injury 
when  the  same  results  from  the  wrongful  act,  neglect 
or  default  of  any  agent  or  officer  of  such  employer,  su- 
perior to  the  employee  injured,  or  of  a  person  employed 
by  such  employer  having  the  right  to  control  or  direct 
the  services  of  such  employee  injured,  and  also  when 
such  injury  results  from  the  wrongful  act,  neglect  or 
default  of  a  co-employee  engaged  in  another  department 
of  labor  from  that  of  the  employee  injured,  or  employed 
upon  a  machine,  railroad,  train,  switch  signal  point, 
locomotive  engine,  or  other  appliance  than  that  upon 
which  the  employee  is  injured  is  employed,  or  who  is 
charged  with  dispatching  trains,  or  transmitting  tele- 
graphic or  telephonic  orders  upon  any  railroad,  or  in 
the  operation  of  any  mine,  factory,  machine  shop,  or 
other  industrial  establishment. 

''Knowledge  by  an  employee  injured  of  the  de- 
fective or  unsafe  character  or  condition  of  any  ma- 
chinery, ways,  appliances  or  structures  of  such  em- 
ployer shall  not  be  a  bar  to  recovery  for  any  injury  or 
death  caused  thereby,  unless  it  shall  also  appear  that 
such  employee  fully  understood,  comprehended  and  ap- 
preciated the  dangers  incident  to  the  use  of  such  de- 
fective machinery,  ways,  appliances  or  structures,  and 
thereafter  consented  to  use  the  same,  or  continued  in 
the  use  thereof." 

It  will  be  noticed  that  the  section  as  it  had  stood  for 
years    was    re-enacted    without    change.      The    amend- 
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ments,  added,  simply  modified  the  common  law  rule  in 
relation  to  the  defense  of  a  fellow  servant.  As  we  shall 
hereafter  show,  the  declaration  in  the  second  paragraph 
of  the  statute  as  amended,  did  not  attempt  to  change 
or  modify  the  rule  of  the  common  law  with  relation  to 
the  defenses  of  assumed  risk  and  of  contributory  negli- 
gence. Indeed,  the  Supreme  Court  of  California  has 
twice  expressly  so  held. 

See 

Bresette  v.  E.  B.  &  A.  L.  Stone  Co.,  162  Cal. 

74,  80; 
Hall  V.  Clark,  163  Cal.  392,  395-396. 

The  amendment  to  the  statute  was  merely  a  legislative 
declaration  of  the  judicial  interpretation  of  the  common 
law  with  reference  to  the  defense  of  assumed  risk. 
Prior  to  1907  it  had  never  been  the  law  that  a  servant 
was  barred  from  recovery  because  of  any  defect  in 
ways,  machinery  or  structures  with  which  or  about 
which  he  was  required  to  vvork  unless  he  appreciated 
the  danger  incident  thereto,  or  should,  by  the  exercise 
of  ordinary  care  upon  his  part  have  appreciated  it. 

See 

Sanborn  v.  Madera  Flume  etc.  Co.,  70  Cal.  261, 

267-268 ; 
Nofsinger  v.  Goldman,  122  Cal.  609,  618; 
Pigeon  v.  Fuller,  156  Cal.  691,  697; 
St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495, 

511. 
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Indeed,  the  very  doctrine  of  the  assumption  of  risk 
was  founded  upon  the  fact  that  the  servant  knew  of 
the  danger  and  the  risks  incident  thereto,  or  by  the 
exercise  of  ordinary  care  should  have  had  such  knowl- 
edge and  by  accepting  the  employment  impliedly  con- 
sented to  assume  the  risk. 

At  the  trial  of  this  case  counsel  for  defendant  in 
error  contended,  and  the  learned  District  Court  held, 
that  the  second  paragraph  of  the  amendment  of  1970 
had  engrafted  a  new  rule  of  law  upon  the  relationship 
of  master  and  servant  and  had,  to  a  considerable  extent, 
modified  the  defense  of  assumed  risk. 

As  we  have  heretofore  pointed  out,  and  will  here- 
after show  at  length  by  quotations  from  decisions  of  the 
Supreme  Court  of  California  (pages  47-54,  post),  the 
amendment  did  not  change  the  rule  relative  to  assumed 
risk. 

Accepting,  however,  for  the  moment,  the  contention 
advanced  in  the  District  Court  by  learned  counsel  for 
defendant  in  error,  that  the  amendment  had  made  a 
change  in  the  law,  still,  we  assert  that  under  the  most 
liberal  interpretation  that  can  be  given  to  section  1970, 
the  defendant  in  error  must  be  held  to  have  assumed 
the  risk  of  his  injury.  To  demonstrate  this  it  is  but 
necessary  to  quote  from  his  testimony.  On  cross- 
examination  he  stated: 

"I  have  not  been  in  the  mill  since  this  accident.  I 
have  testified  about  the  way  the  machinery  [124]  was 
operated;  those  were  all  things  that  I  knew  myself;  I 
knew  myself  in  a  general  way  how  the  mill  was  run, 
and  knew  how  the  machinery  was  operated ;  I  never  had 
any  experience  before  this.    When  I  went  to  work  there, 
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I  studied  the  machinery  and  went  to  the  man  in  charge 
of  it  whenever  I  didn't  understand  something  about  it, 
so  that  I  understood  the  general  operation  of  the  mill." 
[Trans,  of  Record,  p.  128.] 

With  this  statement  borne  in  mind,  the  testimony  on 
direct  examination  and  cross-examination  shows  beyond 
question  that  he  knew  everything  about  the  operation 
of  the  mill  from  the  time  the  log  was  taken  out  of  the 
water  until  it  was  loaded  by  himself  and  fellow  em- 
ployees. 

We  quote  from  his  direct  examination  (italics 
throughout  testimony  are  our  own)  : 

"I  will  tell  you  what  I  know  of  the  way  the  mill 
operated  from  the  time  the  log  was  dragged  from  the 
bay  onto  the  big  log-carrier  until  the  lumber  was  de- 
livered over  [93]  this  trimmer.  The  log  was  put  on  the 
main  carriage  that  is  up  on  the  mill,  to  saw  all  the 
lumber.  It  carried  it  back  and  forth  past  a  band  saw. 
As  it  sawed  off  each  slab  of  boards,  whichever  hap- 
pened to  come  first,  it  was  dragged  down  on  to  a  car- 
rier. That  mechanism  is  not  represented  here  at  all,  it 
is  away  up  in  the  fore  part  of  the  mill.  I  am  demon- 
strating from  the  south  end,  which  was  at  the  bay 
where  the  logs  come  up  from  the  bay.  The  mill  was  on 
the  west  side  of  all  that  is  represented  here.  These 
posts  here  are  the  mill  posts  of  the  east  wall,  and  the 
mill  itself  is  on  the  west  side  of  what  would  be  this 
model.  That  was  the  mill  for  sawing  these  logs  into 
lumber.  Each  time  this  carriage  would  come  past  the 
band  saw,  it  would  saw  off  a  board.  The  carriage 
would  move  rapidly  or  slowly,  it  was  under  the  control 
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of  the  sawyer.  Then  the  boards  would  drop  on  to  a 
push-table  which  would  push  them  longways.  That 
is  not  this  push-table,  it  is  another  one  in  the  mill.  It 
would  push  them  endways  un1»il  they  came  to  the  edge 
of  the  table  where  they  were  shoved  off  sideways  to 
the  edger,  then  they  would  drop  down  on  to  a  carrier- 
table  and  carried  east  to  the  trimmer.  And  the  trim- 
mer was  located  right  directly  there,  as  though  you  in- 
clined a  place  from  the  east  side  of  the  mill  at  an  angle 
of  some  degrees  downward  and  inward  of  the  mill 
which  was  in  the  neighborhood  of  30  feet  long  and  12 
feet  wide.  That  had  saws  in,  directly  every  two  feet, 
so  they  could  put  a  board  on  there  the  full  length  of  the 
trimmer  and  cut  it  up  into  two-foot  lengths  in  one  cut, 
and  various  places  they  would  saw  in  between,  which 
would  make  it  a  foot,  so  this  was  all  controlled  by  the 
trimmer.  They  had  a  number  of  saws  so  it  could  be  cut 
[94]  into  two-foot  lengths,  but  each  saw  was  controlled 
by  the  trimmer.  The  business  of  the  trimmer  is  to  op- 
erate all  these  saws,  he  controls  all  the  saws ;  by  raising 
them  up  into  the  table,  they  would  be  in  position  to 
saw,  and  by  lowering  them,  they  would  be  below  the 
surface  of  the  table  and  would  not  saw.  The  saws  were 
worked  by  the  trimmer  pressing  down  on  his  foot  with 
treadles.  There  was  one  saw  about  every  two  feet,  and 
if  I  remember  right,  in  various  places,  one  to  every  foot. 
The  saws  were  operated  according  to  the  size  the  boards 
would  have  to  be  trimmed  up  to.  The  size  of  the  boards 
were  generally  from  six  feet  long  to  the  full  length  of 
the  table,  governed  by  the  condition  the  board  was  in. 
He  used  the  lumber  that  came  to  him  to  the  best  ad- 
vantage to  make  the  most  lumber  out  of.     When  the 
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lumber  got  to  the  west  side  of  the  trimmer  table  it  con- 
tinued to  move  upward  and  eastward  until  it  got  to  the 
upper  edge  of  the  trimmer,  the  east  end  of  the  trimmer 
and  the  east  wall  of  the  mill.  Then  it  dropped  on  the 
skids.    I  will  mark  the  skids  'E'  on  the  model.    *    *     * 

"The  skids  were  out  as  far  as  the  [95]  trimmer  went, 
leading  on  to  this  carrying-table.  The  skids  extended 
the  whole  length  of  the  trimmer,  but  that  is  not  shown 
in  this  model.    *    *    * 

"After  the  lumber  was  put  on  to  the  table  once,  there 
was  a  continuous  passage  from  that  on  until  it  was 
dumped  on  these  skids;  the  lumber  did  not  stop  after 
that,  it  was  carried  according  to  the  cut  he  had  made 
on  the  board,  where  it  would  light.  If  it  was  an  extra 
long  board  it  would  drop  on  this  table,  the  push-table, 
Table  A,  and  by  the  process  of  these  rollers  on  the 
table.  These  rollers  were  about  six-inch  rollers,  4  feet 
long,  revolving  towards  the  south.  The  four  to  the 
north  were  smooth.  The  last  roller  on  the  south  of 
the  push-table  was  what  is  termed  as  a  dog-roller.  It 
was  of  the  same  size  as  the  other  rollers,  only  for  the 
projections  quite  thickly  of  steel  projecting  at  various 
lengths,  and  pieces  of  steel  like  bars  would  be  in  there. 
This  part  that  was  removed  was  about  from  the  dog- 
roller  around  in  the  neighborhood  of  an  inch  and  a  half, 
maybe  a  little  over,  or  maybe  a  little  less.    *    *    * 

"In  the  further  operation  of  the  mill,  supposing  it  to 
be  in  full  operation,  [96]  these  bands  on  the  carrying- 
table  represent  endless  chains.  There  are  four  or  five  of 
them  and  they  moved  eastward  at  right  angles  eastward 
from  the  movement  of  the  lumber  from  the  push-table. 
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The  lumber  from  the  push-table  came  on  to  the  carrying- 
table  at  the  same  time  the  lumber  was  coming  from  the 
trimmer  on  to  the  carrying-table.  The  two  streams  of 
luml)er    came    together    there    on    the    carrying-table. 

JjC  >tc  ^ 

"In  the  model,  the  wire  on  the  east  end  of  the  side, 
lengthwise  of  the  east  side  of  the  push-table  A,  repre- 
sents a  shaft,  a  two-inch  shaft  running  the  length  of 
the  table,  to  revolve  the  rollers.  All  these  rollers,  in- 
cluding the  dog-roller,  were  connected  with  the  same 
shaft.  The  power  was  applied  to  them  at  the  south  end 
of  the  table,  that  is,  of  the  shaft  down  in  there.  [Pp. 
95  to  loi,  Trans,  of  Record.] 

"As  near  as  1  can  estimate,  the  number  of  revolutions 
of  that  shaft  is  around  the  neighborhood  of  lOO  revolu- 
tions a  minute.  I  never  gave  any  thought  to  the  shaft 
itself,  the  shaft  being  rolled  through  gears.  I  don't 
know  whether  it  is  geared  up  or  lower,  but  it  runs,  in 
order  to  run  the  rollers  at  about  lOO  revolutions  a 
minute.  If  I  remember  rightly  the  shaft  runs  the  same 
as  the  rollers,  being  they  were  connected  up  with  cogs 
in  such  a  way  that  it  would  have  to  turn  at  the  same 
rate  as  the  rollers,  making  it  about  lOO  revolutions. 
The  shaft  was  in  operation  during  all  the  time  that  the 
work  was  going  on,  sawing  and  delivering  of  lumber. 
This  gang  of  four  employees  had  to  keep  everything 
clear,  up  to  the  trimming-table,  to  the  time  they  got  the 
lumber.  They  had  to  keep  clear  all  along  those  skids, 
and  on  the  push-tables,  and  on  the  trimming-table. 

"0.  On  the  trimming-table,  you  mean?  A.  On  the 
carrying- tables. 
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"Those  four  men  were  tlie  only  employees  who  were 
charged  with  the  duty  of  having  the  lumber  that  came 
from  the  mill,  loading  them  on  trucks  and  keeping  the 
skids  and  push-table  and  the  carrying-table  in  operation 
and  unclogged.  The  mill  is  not  worked  that  way  now. 
[Trans,  of  Record,  p.  103.] 

I  had  been  working  about  two  weeks,  and  the  ma- 
chine stood  idle  for  about  a  week,  and  during  that  time 
this  machinery  was  put  in,  this  new  machinery.  I  don't 
[103]  know  for  what  purpose  the  two  joists  or  beams 
between  the  push-table  and  the  carrying-table  are  there, 
but  it  was  covered  with  boards,  making  a  little  platform 
in  between  there.  There  was  a  platform  there.  The 
height  from  the  loading-table  up  to  that  little  platform 
as  shown  on  my  plat  was  2  feet  4  inches.  This  does  not 
show  the  planks  across,  but  there  were  boards.  That 
was  an  actual  platform,  and  the  height  was  2  feet  4 
inches  from  the  loading-table.  From  that  little  platform 
or  step  up  to  the  carrying-table  was  one  foot  three 
inches.  The  top  of  the  push-table  above  the  carrier- 
table  was  two  feet."     [Trans,  of  Record,  p.  106.] 

On  cross-examination,  with  reference  to  the  time  he 
had  worked,  after  the  installation  of  the  push  and 
carrying-tables,  defendant  in  error  said: 

"This  machinery  that  was  put  in  during  the  interval 
when  my  employment  stopped  and  before  Mr.  Kelty  re- 
employed me  was  the  push-table  and  the  carrying-table; 
they  had  not  been  there  before;  they  were  the  new  ma- 
chinery. They  had  been  there  about  two  weeks  before 
this  accident  occurred;  I  had  worked  during  those  two 
weeks,  and  it  was  during  that  two  weeks  that  Mr.  Kelty 
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You  cannot  necessarily  step  over  it  easily  after  you  get 
used  to  it.  I  had  to  step  from  B.  I  did  that  several 
times  every  day,  and  sometimes  a  great  many  times 
a  day.     *     *     * 

"I  could  see  trucks  of  lumber  standing  all  around.  1 
thought  the  truck  was  too  low,  or  too  high,  I  don't 
remember  which,  to  go  up  on.  I  have  gone  up  on  trucks 
of  lumber,  but  I  generally  went  over  the  way  I  went 
that  day.  I  was  in  the  act  of  stepping  over  and  the 
next  thing  I  knew  my  foot  was  caught.  There  was  a 
little  board  down  by  the  side  there,  my  foot  was  caught 
between  the  edge  of  the  board  and  the  roller,  [no]  I 
could  not  say  what  the  board  was  there  for.  /  had  seen 
it  there  very  often.  Of  course,  ivhen  I  stepped  over  I 
knezv  the  roller  7vas  there.  I  do  not  know  how  it  was 
that  I  happened  to  get  my  foot  caught  that  time;  it  was 
done  so  quick — just  like  a  flash.  My  intention  was  to 
get  that  board  out  because  there  was  other  lumber 
coming,  and  the  next  thing  I  knew  my  foot  was  caught, 
even  before  I  had  any  pain  at  all.  /  inteiided  to  make 
the  step  the  same  as  I  had  usually  made  and  clear  it, 
and  suddenly  I  felt  my  foot  was  caught,  and  the  next 
instant  it  was  being  crushed.     *    *    * 

"Mr.  Keltic  was  our  foreman.  I  never  spoke  to  him 
or  ask  him  if  there  was  any  way  of  getting  up  except 
over  this  dog-roller.  I  never  made  any  complaint  to 
anybody  about  it.  I  had  no  idea  that  I  was  going  to 
get  hurt  the  day  of  the  accident  when  I  considered 
going  up  over  that  dog-roller.  I  had  done  it  probably 
a  hundred  times  and  had  no  idea  that  there  was  any 
danger  to  me  of  an  accident,  until  my  foot  got  caught." 
|-jjj-j     *     *     *     [Trans,  of  Record,  pp.  112-115.] 
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on cross-examination  in  the  deposition,  by  his  own 
counsel,  he  said: 

"When  a  jam  occurred  there  was  an  arrangement 
for  stopping  the  mill  in  some  parts  of  the  inside,  or 
from  the  engine  direct,  the  engine  that  propelled  all  the 
machinery  of  the  mill;  in  general,  the  pozver  zuas  all 
furnished  from  one  engine  in  running  all  these  dif- 
ferent portions  of  the  mill.  [Trans,  of  Record,  p.  117.] 
'T  was  the  most  active  of  the  gang  in  which  I  was 
working.  I  was  then  about  seventeen  years,  three 
months  and  a  half  old.  [115]  I  was  very  well  grown 
and  strong  for  my  age.  The  other  men  went  up  there 
at  times,  but  I  did  the  most  of  it."  [Trans,  of  Record, 
p.  119.] 

"Mr.  Evenson  saw  us  get  up  there  many  times.  He 
was  about  the  mill  constantly.  He  never  cautioned  me 
about  this  dog-roller  or  explained  to  me  anything  about 
the  danger  of  the  work  there.  Mr.  Kelty  never  gave 
me  any  such  caution;  he  knew  the  men  were  doing  this 
work  in  that  way.  At  the  time  Mr.  Kelty  told  me  to 
get  up  and  release  the  jam,  sometime  before  this  acci- 
dent, I  got  up  on  the  carrier-table — being  at  the  first 
place,  I  cleared  out  what  there  was  there,  and  I  got 
up  on  the  push-table,  the  same  way  I  did  when  I  got 
hurt.     Mr.  Kelty  saw  me  go  up  there. 

"O.  Did  he  tell  you  what  the  nature  of  this  work 
was,  as  to  keeping  you  on  the  jump?  A.  Well,  we 
had  to  keep  it  cleared  out  as  fast  as  the  lumber  came, 
else  the  mill  would  get  ahead  of  us. 

'Tt  was  constantly  heavy  work;  had  to  keep  on  the 
move  from  morning  till  night  unless  the  mill  happened 
to  stop,  when  they  were  changing  the  saws,  or  some- 
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thing-  like  that,  then  we  would  get  a  little  rest.  [Trans, 
of  Record,  p.  122.] 

"Q.  Of  course  you  knew  it  would  be  easy  to  get 
your  foot  liurt  if  you  got  your  foot  caught  in  the  roller? 
A.     I  never  gave  any  thought  to  it. 

*'0.  You  would  have  if  you  had  stopped  and  looked 
at  it?    A.    Not  necessarily. 

"0.     You  knezv  it  was  revolving?    A.    Yes,  sir. 

"Q.  You  didn't  mean  to  get  your  foot  in?  A.  No, 
sir.  But  as  to  knowing  it  would  be  dangerous,  I  never 
gave  any  thought  to  that. 

'7  zvoitld  not  have  experimented  or  stuek  luy  foot  in 
it  if  I  could  have  helped  it.  I  intended  to  step  over  it 
and  by  it.  I  would  not  Jiave  gone  if  I  had  known  I 
zvoiild  get  my  foot  caught."  [Trans,  of  Record,  pp. 
126-127.] 

His  testimony  at  the  trial,  on  cross-examination,  was 
as  follows : 

"Roughly,  I  knezv  the  entire  process  then  as  well  as 
nozv.  I  zuas  practically  as  familiar  with  the  machinery 
of  the  Benson  Lumber  Company  Sazmnill  at  that  time, 
except  I  didn't  knozv  the  measurements.  I  knew  the 
general  course  as  to  how  the  lumber  was  handled,  how 
it  was  carried  up  to  the  trimmer  and  carried  down  the 
skids  to  the  table,  and  then  lengthwise  on  to  the  re- 
ceiving-table, and  then  loaded  from  there  on  the  lumber 
trucks  or  lumber  buggies,  and  disposed  of.  I  had  been 
through  the  mill.    *    *    * 

"I  am  interested  in  new  things.  Interested  enough 
to  become  a  student  of  mechanics,  and  take  lessons  in 
this  kind  of  work.     I  suppose  I  could  say  I  was  in- 
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terested  in  mechanics.  I  believe  those  things  interested 
me  a  Httle  more  than  ordinary  matters  that  mechanics 
have  to  deal  with.  When  I  went  down  there  and  saw 
this  machinery,  I  don't  believe  I  examined  the  spike- 
roller  or  dog-roller.  When  the  machinery  started  run- 
ning, I  found  out  the  purpose.     *    *    * 

"That  is  the  board  that  I  marked  X  on  the  model. 
That  board  is  removed  from  the  spike-roller  about  an 
inch  and  a  half,  to  estimate  the  exact  distance,  or 
maybe  two  inches, — in  that  neighborhood.  In  regard 
to  the  distance  from  the  cylinder  or  the  spikes  under 
the  roller  as  they  came  around,  it  was  left  just  clear- 
ance enough  from  the  spikes  for  them  to  clear,  maybe 
an  inch  and  a  quarter  or  inch  and  a  half,  maybe  as 
close  as  an  inch,  it  might  have  been."  [Trans,  of  Rec- 
ord, pp.  135-13^-] 

"I  can't  say  zvhethcr  my  foot  caught  in  there  as  I 
went  tip  or  zvh ether  I  stepped  clear  up  and  my  foot 
slipped  hack  in  again,.  It  was  all  done  so  quick  I  can't 
form  any  opinion.  The  whole  transaction  only  occupied 
a  very  few  seconds.  *  *  *  When  I  started  to  get 
up,  I  think  the  carrying-table  was  absolutely  free  of 
lumber.  There  was  no  lumber  coming  down.  I  did  not 
speak  to  anybody  before  I  started  up.  I  didn't  tell 
anybody  I  was  going  to  go  up.  /  did  not  make  any 
eifort  to  stop  the  mill  before  I  started  up.  I  had  been 
up  there  many,  many  times  before.  Practically  always 
went  up  the  same  way.  I  believe  I  had  mounted  the 
push-table  while  this  continuous  process  of  moving  the 
lumber  was  going  on.  There  was  danger  of  having 
your  feet  knocked  from  under  you  by  the  timber  that 
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was  coming  down,  if  you  jumped  up  in  that  way.  I 
don't  think  I  appreciated  that  fact  at  that  time.  /  knew 
that  roller  zvas  revolving.  As  near  as  I  can  remember, 
the  roller  made  about  a  hundred  revolutions  a  minute. 
I  never  gave  any  thought  to  whether  or  not  if  I  put 
my  foot  in  there  it  wotild  knock  the  teeth  of  the  roller 
out. 

"Q.  You  knew  that,  you  didn't  have  to  think  of  it. 
A.     I  didn't  try  it. 

"Q.  There  are  some  things  you  don't  have  to  think 
about;  didn't  you  know,  without  stopping  to  think,  if 
you  got  your  foot  in  there  that  it  would  not  hurt  the 
roller  ?  A.  I  know  it  now.  T  didn't  stop  to  think  about 
it  then.  /  suppose  I  kneiv  it.  Most  likely  I  knew  if 
I  got  my  foot  in  there  it  zvoiild  he  injured.  I  don't  see 
how  you  can  expect  me  to  state  that  I  knew  if  I  got 
my  foot  in  there  I  would  be  badly  injured,  at  least 
would  be  injured,  zvhen  J  never  gave  it  a  thought  at 
the  time.  I  suppose  I  ought  to  know  it  if  that  is  ivhat 
you  mean.  I  kneiv  the  hoard  X  in  the  model  was  there. 
I  never  attempted  to  put  my  foot  on  that  hoard  hy  step- 
ping on  the  earrying-tahle  on  the  hoard  and  then  over. 

"When  I  have  given  the  distance  as  two  feet  from 
the  carrying-table  to  the  push-table,  T  mean  that  por- 
tion of  the  push-table  right  to  the  edge  of  the  roller. 
The  diameter  of  the  roller  is  six  inches.  The  space  be- 
tween the  board  marked  X  and  the  extreme  south  end 
of  the  platform  or  push-table  is  about  nine  inches.  In 
order  to  land  safely  upon  the  platform  and  not  be  in 
danger  of  getting  my  foot  in  the  roller,  I  had  to  clear 
that  roller  entirely.    And  it  extended  out  about  an  inch 
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above  the  surface  of  the  platform.  I  had  to  step  two 
feet  up  and  two  feet  and  at  least  nine  inches,  in  order  to 
clear  it.     [Trans,  of  Record,  pp.  149-151.] 

"When  I  saw  the  jam  on  the  push-table  on  the  30th, 
the  reason  I  did  not  stop  the  trimmer  was  because  I 
knew  it  would  cause  an  accumulation  of  lumber  on  the 
trimmer,  and  I  thought  about  that  and  took  the  other 
means.  I  went  ahead  to  clear  it  out.  Generally  we  had 
time  to  clear  it  out  before  any  jam  comes  from  the 
trimmer."     [Trans  of  Record,  p.  155.] 

"Q.  You  appreciated  if  you  put  your  hand  in  that  re- 
volving [151]  dog-roller,  it  would  get  torn  and  get  hurt, 
did  you  not?  A.  /  never  gave  any  tJiought  to  that 
either.  If  I  had  thought,  most  likely  I  zvould  have 
knozmi  it.  I  never  Jiad  any  occasion  to  think  of  it." 
[Trans,  of  Record,  pp.  156-157.] 

'T  do  not  know  what  this  board  which  was  immedi- 
ately in  front  of  the  spike-roller  was  for.  I  was  in- 
formed afterwards  that  it  was  there  for  the  purpose  of 
avoiding  getting  your  clothes  in  the  teeth  of  that  roller 
when  you  got  up  on  the  platform."     [Trans,  of  Record, 

P-  1 59-] 

'T  knew  what  the  push-table  was  for,  simply  to  carry 
the  lumber  back  into  position  again.  I  knew  what  the 
carrier-table  was  for.  I  knew  that  the  lumber  came 
down  with  considerable  force.  /  kneiv  it  bumped  up 
against  this  bumper  out  here,  to  keep  it  from  falling 
off  the  push-table.  I  suppose  I  did  know  that  if  I  got 
on  there  I  zvould  be  likely  to  be  Jiit  by  the  large  pieces, 
and  knocked  off  my  feet.  I  suppose  I  thought  about  it 
most  likely."     [Trans  of  Record,  p.  165.] 
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We  believe  it  is  impossible  to  read  the  above  state- 
ments of  defendant  in  error  without  a  firm  conviction 
that  he  fully  comprehended  the  dangers  incident  to  his 
work.  His  study  of  the  mill  during  his  employment 
prior  to  his  unfortunate  accident  was  sufficient  to  enable 
him,  years  after,  to  draw  a  diagram  of  it  and  to  give 
a  detailed  and  accurate  account  of  its  entire  operation, 
notwithstanding  the  fact  that  he  had  not  been  in  the 
mill  after  his  catastrophy.  There  was  nothing  con- 
cealed or  latent  about  the  dog-roller;  it  was  in  plain 
sight  and  its  dcmger  obvious  to  anyone.  For  two  weeks 
prior  to  his  injury  the  defendant  in  error  had  seen  the 
dog-roller  in  daily  operation;  he  knew  that  it  was  re- 
volving at  the  rate  of  one  hundred  revolutions  per 
minute;  he  knew  there  were  iron  spikes  upon  it;  he 
knew  that  the  dog-roller  and  other  rollers  in  the  push- 
table  had  force  enough  in  their  revolutions  to  push  the 
lumber  forward  from  the  push-table  to  the  carrying- 
table;  surely  he  knew  that  if  he  allowed  his  foot  or 
any  part  of  his  person  to  come  into  contact  with  an 
iron  roller  armed  with  long  spikes,  revolving  with  such 
force,  that  injury  must  result.  Any  child  of  six  would 
know  this.  It  is  true  that  the  defendant  in  error  as- 
serts he  was  not  warned  of  the  danger  of  stepping  over 
the  dog-roller.  Although  his  testimony  is  in  contra- 
diction to  that  of  two  disinterested  witnesses,  we  must 
assume  that  the  jury  accepted  it  as  true.  But  what 
further  warning  could  any  person  have  given  him  than 
was  afforded  him  by  his  senses?  It  was  not  necessary 
for  his  employer  to  tell  him  that  fire  would  burn,  or 
revolving  iron  crush  and  mangle.  In  the  first  of  his 
testimonv  he   said   that   he   olDserved   the   saws   of  the 
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trimmer  in  rapid  revolution.  If  he  had  attempted  to 
pass  over  one  of  these  saws  instead  of  over  the  spiked 
roller,  could  he  avoid  the  defenses  of  assumed  risk  or 
of  contributory  negligence  by  stating  that  he  did  not 
appreciate  the  danger  of  his  acts  because  he  did  not 
stop  to  think  the  whirling  saw  would  cut  his  flesh  as 
readily  as  it  would  cut  lumber?  Yet,  the  danger  of 
stepping  over  the  roller  was  just  as  apparent  as  that 
of  passing  over  the  saw.  He  knew  the  roller  was  armed 
with  sharp  spikes  and  revolving  at  a  tremendous  speed. 
Every  minute  of  the  day  he  saw  its  teeth  catch  heavy 
lumber  and  move  it  swiftly  forward.  Surely  he  must 
have  realized  that  if  flesh  and  blood  came  in  contact 
v/ith  these  whirling  iron  spikes,  injury  would  follow. 
Indeed,  he  said: 

'7/  /  Jiad  had  occasion  to  stop  and  think  I  ivould 
have  kno7vn  and  appreciated  that  there  ivas  danger." 
[Trans,  of  Record,  p.  i66.] 

One  cannot  thus  close  his  eyes  to  obvious  danger  and 
recover  for  injuries  he  could  easily  have  avoided.  He 
cannot  voluntarily  blindfold  himself  and  say  he  did 
not  know  he  was  in  peril  or  that  he  should  have  been 
warned  against  the  danger  he  could  easily  have  seen. 

But,  if  it  be  true,  as  contended  by  counsel  for  de- 
fendant in  error,  and  as  held  by  the  learned  District 
Court,  that  under  the  amendment  of  1907  an  employee 
did  not  assume  the  risks  which  he  did  not  actually  fully 
understand  and  appreciate,  although  his  failure  to  so 
understand  and  appreciate  them  was  due  to  a  lack  of 
ordinary  care  on  his  part,  still  there  could  be  no  re- 
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covery.  Under  such  circumstances,  although  the  de- 
fense of  an  assumed  risk  would  be  defeated,  that  of 
contributory  negligence  would  be  conclusively  estab- 
lished, lliere  would  be  no  escape  from  the  proposition 
that  the  employee  had  exposed  himself  to  a  danger  he 
did  not  understand  through  a  lack  of  ordinary  care 
upon  his  part.  Negligence  simply  consists  of  unneces- 
sarily exposing  one's  self,  or  others,  to  danger  through 
lack  of  ordinary  care. 

But,  notwithstanding  his  many  protestations  that  he 
did  not  stop  to  think  of  his  danger,  his  own  declara- 
tions contradict  him.  We  quote  again  from  his  evi- 
dence : 

"I  intended  to  step  over  it  and  by  it.  I  ivould  not 
have  gone  if  I  had  known  I  would  get  my  foot  caugJit." 
[Trans,  of  Record,  p.  127.] 

Why  would  he  have  desisted  from  going  over  the 
roller  if  he  had  known  he  would  get  his  foot  caught, 
unless  he  realized  that  getting  it  caught  would  be  in- 
jurious to  him? 

Again,  it  will  be  remembered  that  he  testified  that  he 
had  gone  over  the  roller  many  times  a  day  for  a  period 
of  at  least  two  weeks  and  had  always  stepped  clear  of 
the  roller,  thus  showing  that  he  realized  that  it  would 
be  dangerous  to  come  in  contact  with  it.  Indeed,  that 
a  boy  seventeen  years  old  did  not  know  that  to  get  his 
foot  caught  between  a  board  and  a  spiked  roller  making 
one  hundred  revolutions  per  minute  would  injure  him, 
is  so  absurd  that,  as  we  have  shown,  on  cross-examina- 
tion, he  was  forced  to  admit : 

"Most  likely  I  knezv  if  I  goi  my  foot  in  there  it  would 
he  injured."     [Trans,  of  Record,  p.  150.] 
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As  we  have  seen,  he  had  in  mind  the  fact  that  lumber 
was  coming-  over  the  push-table,  for  he  stated  on  his 
cross-examination  that  he  had  stopped  the  trimmer 
before,  but  he  did  not  do  it  on  that  occasion  because 
he  did  not  think  it  was  necessary;  that  when  the  trim- 
mer was  stopped  there  was  no  lumber  coming  over  the 
skids  or  onto  either  table;  that  he  thought  about  the 
advisability  of  stopping  the  trimmer  and  decided  not  to. 
[Trans,  of  Record,  pp.  155-156.]  Thus,  it  is  clearly 
apparent  that  he  not  only  knew  the  dog-roller  was  re- 
volving rapidly,  but  that  lumber  was  passing  upon  both 
tables,  and  as  we  have  before  seen,  he  repeatedly  said 
that  in  going  on  either  table  he  had  to  guard  against 
being  struck  by  lumber.  Yet  he  deliberately  decided  not 
to  stop  the  trimmer,  but  run  the  risk  of  being  struck 
by  lumber  as  he  passed  over  the  dog-roller. 

A  clearer  case  of  the  assumption  of  risk,  under  the 
most  liberal  interpretation  of  the  amendment  of  1907 
(even  assuming  that  it  changed  or  modified  the  rule  of 
common  law),  we  are  unable  to  understand. 

In 

Hall  V.  Clark,  supra,  163  Cal.  392,  395, 
the  plaintifif  was  driving  a  dump  wagon  engaged  in 
excavating  a  cellar.  The  defendant  had  a  runway  con- 
structed into  the  cellar.  After  the  plaintifif  had  dumped 
a  load  of  earth  which  he  had  hauled  out  of  the  cellar 
and  while  driving  toward  the  runway  the  defendant's 
foreman  halted  him  and  told  him  to  drive  into  the  ex- 
cavation over  a  perpendicular  bank  three  and  a  half 
to  four  feet  high.  Plaintifif  answered,  "Where — off 
there?"     The  foreman  answered,  "Yes."     Plaintiff  re- 
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plied,  "I  can't  drive  off  there."  The  foreman  asked 
"Why?"  and  plaintiff  replied,  "It  will  hurt  the  mules." 
The  foreman  answered,  "Never  mind  that,  that  is  where 
I  want  the  wagon  to  go  over  there."  And,  the  plaintiff 
relying  on  the  directions  of  the  foreman,  and  without 
stopping  to  think  that  he  might  be  injured,  drove  off  the 
bank.  Of  course  he  was  hurt.  Defendant's  motion  for 
a  directed  verdict  was  denied  and  a  verdict  returned  by 
the  jury  in  favor  of  the  plaintiff  and  against  the  de- 
fendant, on  which  the  trial  court  denied  a  new  trial. 
In  the  Supreme  Court  it  was  contended,  as  here,  that 
the  second  paragraph  of  the  amendment  of  1907  had 
worked  an  important  change  in  the  defense  of  assumed 
risk;  that  unless  actual  knowledge  of  the  danger  to  be 
incurred  be  fastened  upon  the  injured  servant,  he  could 
not  be  held  to  have  assumed  the  risk.  The  Supreme 
Court  of  the  state  of  California  expressly  held  that  the 
amendment  of  1907  made  no  change  in  reference  to  the 
rule  of  assumed  risk,  saying  in  part  (the  italics  are 
ours) : 

"It  is  thoroughly  settled  that  an  employee  is  not 
warranted  in  following  the  direction  of  an  em- 
ployer, except  where  he  acts  under  what  under  the 
law  amounts  to  duress  or  coercion,  where  the  dan- 
ger to  be  encountered  in  doing  so  is  at  once  so 
obvious  and  so  serious  that  no  ordinarily  prudent 
person  of  similar  age  and  experience,  situated  as 
was  the  employee,  would  have  obeyed  the  order, 
and  that  where  the  rules  as  to  contributory  negli- 
gence and  assumption  of  risk  are  such  as  they  were 
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in  this  state  at  the  time  of  this  accident,  the  em- 
ployee receiving  personal  injuries  by  reason  of 
following  such  direction  cannot  recover  damages 
therefor  from  his  employer.  It  is  not  disputed  by 
counsel  for  plaintiff  that  this  was  the  law  in  this 
state  prior  to  the  amendment  of  section  1970  of 
the  Civil  Code,  in  1907,  (Stats.  1907,  p.  119),  by 
which  the  legislature  added  to  that  section,  among 
other  things,  a  provision  that  knowledge  by  an 
employee  injured  of  the  defective  or  unsafe  char- 
acter of  any  machinery,  etc.,  shall  not  be  a  bar  to 
recovery  for  any  injury  caused  thereby,  unless  it 
shall  also  appear  that  such  employee  'fully  under- 
stood, comprehended  and  appreciated  the  dangers 
incident  to  the  use  of  the  same.  This  amendment 
did  not  cliaiige  the  rule  n'e  Jiave  stated.  If  the 
danger  is  so  obvious  and  serious  that  no  ordinarily 
prudent  person  of  similar  age  and  experience,  situ- 
ated as  was  the  employee,  would  have  done  the 
act,  even  though  ordered  by  his  employers  to  do  it, 
it  is  manifest  that  the  situation  is  such  that  the 
employee  will  not  be  heard  to  say  that  he  did  not 
fully  understand,  comprehend,  and  appreciate  the 
danger  incident  to  the  doing  of  the  act.  As  said 
by  this  court  in  Limberg  v.  Glenwood  Lumber  Co., 
127  Cal.  598,  600,  (49  L.  R.  A.  ;^T),  60  Pac.  176, 
177) :  'He  cannot  be  allozued  to  close  his  eyes  to 
the  danger,  and  thereafter  say,  "I  did  not  knozv  it 
was  dangerous." ' " 


—50- 

Bresette  v.  E.  B.  &  A.  L.  Stone  Co.,  162  Cal. 

74,  17. 
is  on  all  fours  with  the  case  at  bar.  There  the  appel- 
lant, plaintiff  below,  brought  an  action  to  recover  for 
the  loss  of  his  arm.  He  alleged  that  he  was  employed 
by  the  defendant  as  an  oiler ;  that  he  had  been  a  barber 
before  that  and  had  no  experience  in  the  operation  of 
machinery.  As  a  part  of  his  duty,  in  oiling  some  of  the 
machinery  he  had  to  reach  across  moving  and  un- 
guarded gears,  and  that,  while  doing  so,  the  sleeve  of 
his  left  arm  was  caught  in  the  revolving  gears  and  his 
arm  injured  to  such  an  extent  that  it  required  amputa- 
tion. He  alleged  negligence  of  the  defendant  in  fail- 
ing to  have  the  gears  properly  guarded  and  in  failing 
to  appropriately  instruct  him  as  to  the  danger;  and  fur- 
ther, that,  owing  to  his  inexperience,  he  did  not  ap- 
preciate the  danger  of  his  work.  The  Supreme  Court 
of  this  state  held  the  last  allegation  unavailing,  and  that 
the  complaint  did  not  state  a  cause  of  action,  saying 
(the  italics  are  ours) : 

"The  allegations  of  the  amended  complaint  here- 
inbefore substantially  set  forth  show  that  the  sole 
reason  for  the  unfortunate  injury  to  plaintiff  was 
that  he  allowed  the  sleeve  of  his  coat  to  catch  in 
certain  exposed  and  uncovered  gearing  over  which 
it  was  necessary  for  him  to  reach  in  the  perform- 
ance of  his  work  as  an  oiler.  The  complaint  in  one 
count  is  substantially  that  the  defendant  was  negli- 
gent in  not  warning  him,  he  being  a  man  inex- 
perienced in  the  use  of  machinery,  as  to  the  danger 
and  the  necessity  for  care  in  the  performance  of 
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this  duty,  and  in  the  second  count  that  the  defend- 
ant was  negHgent  in  setting  him  to  work  in  a  place 
dangerous  b}^  reason  of  the  fact  that  the  gearing 
about  which  he  was  compelled  to  perform  his  work 
was  unprotected  and  unguarded.     There  is  abso- 
lutely nothing  in  the  complaint  to  intimate  that  the 
exposed  condition  of  this  gearing  was  not  obvious. 
Fairly  construed,   the  allegations  of  the  amended 
complaint  affirmatively  show  that  the  only  condition 
of  the  machinery  having  to  do  with  plaintiff's  in- 
jury was  patent  to  any  casual  observer,  and  that 
any  one,  no  matter  how  inexperienced  he  was  in 
the  use  or  knowledge  of  machinery,  would  neces- 
sarily know  of  the  risk  entailed  in  working  over 
the  gearing,  and  that  if  he  allowed  his  hands  or 
arms  to  come  in  contact  with  the  gearing,  he  would 
be   severely   injured.      Whatever   danger   was    at- 
tendant  upon    the   performance   of   his    duties   by 
plaintiff  in  that  place,  was  clearly  apparent  to  any 
one.     That  danger  was  the  possibility  of  allowing 
his  hands  or  arms  to  come  in  contact  with  the  un- 
covered and  unguarded  gearing.    That  one's  hands 
or  arms  will  be  hurt  if  allowed  to  become  involved 
in  the  cogs  of  moving  machinery  is  so  apparent  a 
fact  that  certainly  any   adult  must  know   it.     In 
spite  of  such  a  general  allegation  of  the  absence 
of  knowledge  on  the  part  of  the  employee  as  we 
have  in  this  case,  a  complaint  is  demurrable  if  the 
specific  allegations  thereof  show^  that  he  must  have 
known  of  the  defects  and  the  danger  therefrom. 
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(See  I  Labatt  on  Master  &  Servant,  sec.  388; 
Cleveland  etc.  Co.  v.  Powers,  173  Ind.  105,  88 
N.  E.  1073.  89  N.  E.  485.) 

"Under  these  circumstances,  even  if  we  assume 
that  there  was  any  negligence  on  the  part  of  de- 
fendant in  respect  to  the  matters  alleged  in  either 
count,  a  complete  answer  to  plaintiff's  action  is  to 
be  found  in  the  law  relative  to  assumption  of  risk 
as  it  existed  in  this  state  at  the  time  he  received 
his  injuries.  With  full  knowledge  of  the  alleged 
defect  in  the  matter  of  the  machinery,  and  with 
full  understanding  and  appreciation  of  the  dangers 
therefrom  attendant  upon  the  performance  of  his 
duties  as  oiler,  he  voluntarily  entered  upon  the  em- 
ployment and  continued  therein  to  the  time  of  his 
accident,  a  period  of  nearly  two  months,  without 
making  any  complaint  as  to  the  conditions.  As  to 
such  a  situation,  under  the  law  as  it  was  at  the 
time  of  the  accident,  there  is  practically  no  disa- 
greement among  the  authorities.  The  employee 
assumes  the  risk,  and  cannot  recover  for  injuries 
resulting  therefrom.  This  rule  is  recognized  by 
section  1970  of  the  Civil  Code,  where  it  is  provided 
that  mere  knowledge  by  an  employee  of  the  de- 
fective or  unsafe  character  or  condition  of  any 
machinery,  etc.,  shall  not  be  a  bar  to  recovery, 
unless  it  shall  also  appear  that  the  employee  fully 
understood,  comprehended,  and  appreciated  the 
dangers  incident  to  its  use,  and  thereafter  con- 
sented to  use  the  same  or  continued   in   the   use 
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thereof.    It  ivas  not  until  ike  act  of  April  8,  1911, 
(Stats,  ign,  p.  /q6)  was  enacted  that  any  attempt 
■7vas  made  to  abolish  the  defense  of  assumption  of 
risk.     The  rule  and  its  limitations  have  been  fully 
discussed  in  various  decisions  of  this  court.   (Citing 
numerous    decisions   rendered   previous    to    1907.) 
'The   requirement   that   the    place   of   employment 
shall  be  reasonably  sate  is  itself  always  to  be  con- 
sidered in  connection  with  the  rule  of  law  as  to  the 
assumption  by  the  employee  of  known  and  under- 
stood risks.'     There  is  nothing  in  the  facts  of  this 
case  as  disclosed  by  the  complaint  to  take  it  out 
of  the  operation  of  the  rule  precluding  recovery. 
The  facts  shown  by  a  fair  construction  of  the  alle- 
gations of  the  complaint  present  a  case  where  the 
only  inference  that  can  reasonably  be  drawn  is  that 
plaintiff  knew  that  the  gearing  over  which  he  was 
to  reach  in  doing  his  work  was  uncovered  and  un- 
guarded, and  understood  and  appreciated  the  risk 
and  danger  attendant  upon  the  performance  of  his 
work  under  such  conditions,  and  that  he  neverthe- 
less voluntarily  assumed  his  employment  without 
any  complaint  as  to  the  conditions,  and  continued 
therein  to  the  time  of  the  injury,  a  period  of  nearly 
two  months,  without  any  complaint  or  criticism  of 
such  conditions. 

"In  view  of  what  has  been  shown  as  to  the  ob- 
viousness of  the  danger,  it  is  also  clear  that  the 
defendant  was  not  guilty  of  negligence  productive 
of  injury  in  failing  to  instruct  plaintiff  as  to  such 
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danger.  There  was  nothing  to  tell  him  in  this 
regard  that  he  did  not  already  know  or  must  be 
presumed  to  have  known.  In  this  connection,  the 
language  of  the  Supreme  Court  of  Massachusetts 
in  Wilson  v.  Mass.  Cotton  Mills,  169  Mass.  67, 
(47  N.  E.  506),  is  pertinent.  The  court  said: 
'The  plantiff's  contention  is  that  he  was  set  to 
work  on  a  dangerous  machine  without  proper  in- 
structions. But  it  is  difficult  to  see  what  the  de- 
fendant's officers  could  have  told  him  that  he  did 
not  already  know.  It  zvas  apparent  that  the  wheels 
were  uncovered.  Tliey  zvere  certainly  not  hound 
to  tell  him  that  if  h.c  got  his  hand  in  the  cogs  he 
would  be  hurt.  7'his  aiiy  child  of  ten  would 
know/"     (pp.  77-79-) 

We  are  unable  to  distinguish  the  above  case  from  the 
one  at  bar.     To  us  they  seem  identical. 

Mr.  Coffin  testified  that  he  either  saw  or  thought 
a  piece  of  lumber  struck  McCann's  foot.  McCann, 
however,  testified,  as  we  have  seen,  that  there  was 
no  lumber  coming  onto  either  table  at  the  time  he 
started  for  the  push-table.  But,  whether  his  foot  was 
caught  by  his  making  a  misstep  or  by  being  struck  by 
lumber,  is  immaterial,  the  danger  of  either  was  open 
and  apparent.  For  two  weeks  he  had  seen  and  known 
that  lumber  traveled  on  both  tables;  he  knew  the  trim- 
mer was  in  operation;  he  said  many  times  that  he 
realized  when  he  got  upon  either  the  push  or  carrying 
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tables  he  had  to  watch  out  to  avoid  being  struck  by 
lumber  [Trans,  of  Record,  p.  165]  ;  that  he  could  have 
stopped  the  trimmer  and  so  have  stopped  the  flow  of 
lumber;  that  he  thought  of  that  before  starting  for  the 
push-table,  but  decided  not  to  stop  the  trimmer.  [Trans, 
of  Record,  pp.   155-156.] 

It  doubtless  will  be  urged  here,  as  it  was  in  the 
district  court,  that  the  defendant  in  error  was  a  minor 
and  therefore  did  not  assume  the  risk  of  his  injury. 
No  proposition  is  better  established  than  that  a  minor, 
as  well  as  an  adult,  assumed  all  risks  of  which  he  knew 
or  should  have  known  by  the  exercise  of  ordinary  care. 

In 

St.  Louis  Cordage  Co.  v.  Miller,  supra,  126  Fed. 
495,  511,  et  seq., 
the  plaintiff  was  a  girl  twenty  years  old.   She  attempted 
to  stop  a  machine  at  which  she  was   working.     Her 
hand    slipped    from    the    lever    which    controlled    the 
machine    and    her    fingers    were    caught    and    crushed 
in  the  unguarded   cog  wheels   which  had  been  negli- 
gently left  exposed.     It  was  held  that  the  trial  court 
erred  in  not  directing  a  verdict  for  the  defendant  for 
the  reason  that  the  plaintiff  assumed  the  risk  of  her 
injury,  the  court  saying  in  part  (the  italics  are  ours) : 
"It  is  suggested  that  the  plaintiff  was  only  20 
years  of  age,  but  she  had  been  employed  in  fac- 
tories   for    many   months,    and    the    danger    from 
mashing  cogs  that  had  been  visible  to  her  for  six 
weeks  was  as  apparent  and  appreciable  to  a  woman 
of  her  age  and  experience  as  to  a  person  of  greater 
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age  or  more  extended  experience.  She  could  not 
fail  to  knozv  as  zvell  at  20  as  at  40  years  of  age 
that  fire  ivould  burn,  or  mashing  cogs  zvould  crush 
her  fingers.  A  person  20  years  of  age  assumes 
the  risks  and  dangers  that  he  actuahy  knows  and 
appreciates,  and  those  that  are  so  apparent  that 
one  of  his  age  and  capacity  would  in  the  exercise 
of  ordinary  care  know  and  appreciate  them  to  the 
same  extent  as  one  of  more  mature  years.  Bohn 
Mfg.  Co.  V.  Erickson,  5  C.  C.  A.  341,  344,  55  Fed. 
943,  946;  Engine  Works  v.  Randah,  100  Ind.  293, 
298,  300,  50  Am.  Rep.  798;  Berger  v.  Ry.  Co., 
39  Minn.  78,  38  N.  W.  814;  SulHvan  v.  Mfg.  Co., 
113  Mass.  396;  Fones  v.  PhilHps,  39  Ark.  17,  38, 
43  Am.  Rep.  264. 

"Now,  while  it  is  true,  as  the  decisions  to  which 
we  have  adverted  declare,  that  mere  knowledge  of 
a  defect  by  a  servant  who  continues  in  the  employ- 
ment does  not  necessarily  establish  the  fact  as  a 
matter  of  law  that  he  has  assumed  the  risk  it 
entails,  and  while  it  is  also  true  that  he  does  not 
assume  such  a  risk  unless  an  ordinarily  prudent 
person  of  his  capacity  in  his  situation  would  have 
appreciated  the  danger  from  it,  it  is  equally  true 
that  a  servant  who  enters  or  continues  in  the  em- 
ployment of  his  master  in  the  presence  of  visible 
or  obvious  defects  and  plain  or  apparent  dangers 
from  them,  which  he  knows  or  appreciates,  or 
which  an  employe  of  his  intelligence  and  capacity 
would  by  the  exercise  of  ordinary  care  and  pru- 
dence knoiv  and  appreciate,  assumes  the  risk  of 
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these  dangers,  and  he  cannot  be  heard  to  say  that 
he  did  not  appreciate  them,  and  when  the  uncon- 
tradicted evidence  estabHshes  these  facts  no  case 
arises   in  his  favor,  no  question  remains   for  the 
jury,  and  it  is  the  duty  of  the  court  to  peremptorily 
instruct  them  to  return  a  verdict  for  the  master. 
This  is  a  famiHar  and  well-estabhshed  rule  of  law. 
It   is    sustained   and   illustrated   by   the   following 
cases,  in  which  courts  have  held  that  it  was  the 
duty  of  the  trial  court  to  direct  a  verdict  for  the 
employer:      Higgins   Carpet   Co.    v.    O'Keefe,    51 
U.  S.  App.  74,  80,  79  Fed.  900,  902,  25  C.  C.  A. 
220,  222,  in  which  a  boy  15  years  of  age  who  had 
been  at  work  in  a  room  with  a  picking  machine 
was  assigned  to  feed  it,  and  permitted  his  hand 
to  slip  into  the  exposed  cogs,  which  the  factory 
act  of  New  York  required  the  master  to  keep  cov- 
ered; Buckley  v.  Mfg.  Co.,  113  N.  Y.  540,  21  N.  E. 
717,  wherein  a  boy  12  years  old  slipped  and  threw 
his  fingers   into  exposed  cogs;   Engine  Works   v. 
Randall,  100  Ind.  293,  in  which  a  boy  19  years  of 
age  permitted  his  hands  to  engage  with  revolving 
cogs;  Berger  v.  Ry.  Co.,  39  Minn,  y^,  38  N.  W. 
814,  wherein  a  boy  in  feeding  rollers  in  a  boiler- 
making  shop  permitted  his  hand  to  slip  between 
them;   Kleinest  v.   Kunhardt,    160   Mass.   230,   35 
N.  E.  458,  wherein  the  servant  fell  upon  a  slippery 
floor  and  threw  his  hand  against  a  pulley,  which 
injured  it ;  Tuttle  v.  Detroit  &  Milwaukee  Railway, 
122  U.  S.   189,  195,  7  Sup.  Ct.  1 166,  30  L.  Ed. 
1 1 14,   in   which   the   Supreme  Court   held   that   a 


—58- 

brakeman  could  not  be  heard  to  say  that  he  did 
not  appreciate  the  dangers  of  a  sharp  curve  in  the 
railroad  track,  from  which  he  suffered  injury; 
Kohn  V.  McNulta,  147  U.  S.  238,  241,  13  Sup.  Ct. 
298,  37  L.  Ed.  150,  in  which  the  same  court  held 
that  double  deadwoods  on  cars  were  obvious  de- 
fects and  the  danger  from  them  was  apparent; 
Southern  Pac.  Co.  v.  Seley,  152  U.  S.  145,  154, 
155,  14  Sup.  Ct.  530,  38  L.  Ed.  391,  wherein  that 
court  made  the  same  holding,  and  entered  the 
same  judgment,  in  an  action  for  injuries  caused 
by  an  unblocked  frog;  King  v.  Morgan,  48  C.  C. 
A.,  507,  509,  109  Fed.  446,  448,  a  case  of  an  injury 
from  the  use  of  an  iron  tamping  bar  instead  of  a 
wooden  one;  Cudahy  Packing  Co.  v.  Marcan,  45 
C.  C.  A.,  515,  517,  106  Fed.  645,  647,  where  a 
block  on  which  a  boy  17  years  of  age  was  standing 
slipped  upon  the  greasy  floor  and  caused  him  to 
throw  his  hand  into  a  hasher;  O'Maley  v. 
South  Boston  Gas  Light  Co.,  158  Mass.  135, 
32  N.  E.  1 1 19,  47  L.  R.  A.  161,  wherein  a 
servant  wheeling  coal  fell  from  an  unprotected 
way  which  the  factory  act  of  Massachusetts 
required  the  master  to  keep  guarded;  Glover 
V.  Bolt  Co.,  153  Mo.  327,  55  S.  W.  88,  in 
which  a  boy  engaged  in  pulling  iron  from  a  pile 
fell  and  placed  his  fingers  between  closing  shears; 
Mundle  v.  Mfg.  Co.,  86  Me.  400,  404,  30  Atl..  16, 
in  which  a  servant  received  a  sliver  in  her  foot 
from  the  floor  on  which  she  was  working;  Ameri- 
can Dredging  Co.  v.  Walls,  84  Fed.  428,  429,  28 
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C.  C.  A.  441,  442,  wherein  the  servant  slipped,  fell, 
and  his  hand  was  caught  in  the  machinery  be- 
cause there  were  no  cleats  on  a  slippery  inclined 
table  upon  which  he  was  required  to  go  to  oil  the 
machinery:  Hoard  v.  Mfg.  Co.,  177  Mass.  69,  71, 
58  N.  E.  180,  and  Whalen  v.  Whitcomb,  178  Mass. 
33y  34>  59  N.  E.  666,  wherein  servants  were  in- 
jured by  depressions  in  the  floors  on  which  they 
were  working;  Sullivan  v.  Simplex  Electrical  Co., 
178  Mass.  35,  39,  59  N.  E.  645,  in  which  the 
hands  of  a  boy  19  years  of  age  who  was  feeding 
rubber  between  rollers  were  caught  and  injured 
by  the  rollers;  Eord  v.  Mount  Tom  Sulphide  Pulp 
Co.,  172  Mass.  544,  546,  52  N.  E.  1065,  48  L.  R.  A. 
96,  wherein  the  servant  was  injured  by  a  set 
screw  in  a  revolving  shaft  which  had  been  placed 
there  during  his  service.     *     *     * 

"The  record  in  the  case  at  bar  has  been  searched 
in  vain  for  any  fact  or  testimony  adequate  to 
withdraw  it  from  the  principles  of  law  established 
by  this  strong  current  of  decision,  or  to  distinguish 
it  from  the  cases  which  have  been  cited  to  illus- 
trate the  rule.  This  plaintiff  was  a  young  woman 
20  years  of  age.  The  presumption  is  that  she  was 
possessed  of  ordinary  intelligence  and  ability.  She 
had  been  at  work  in  factories  for  more  than  a 
year,  and  in  the  establishment  of  the  defendant  for 
more  than  six  months.  She  knew  that  the  gearing 
which  injured  her  had  been  covered  before  Christ- 
mas, and  that  it  was  uncovered  from  that  time  until 
she  was  injured,  on  February  13,  1902.     She  had 
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worked  at  this  machine  by  the  side  of  the  exposed 
mashing  cogs  from  lo  to  15  minutes  every  day 
during  the  six  weeks  that  they  remained  uncov- 
ered. She  testified  that  she  did  not  know  that  it 
was  dangerous  to  run  the  gearing  uncovered,  but 
she  knew  the  action  of  the  lever,  the  greasy  condi- 
tion of  its  handle,  its  proximity  to  the  mashing 
cogs,  and  she  could  no  more  have  failed  to  know 
and  to  appreciate  that  the  revolving  cogs  woidd 
crush  her  hand  if  she  permitted  it  to  slip  between 
them  than  she  coidd  have  failed  to  appreciate  thai 
boiling  zvater  zvould  scald  or  tire  would  burn.  One 
cannot  be  heard  to  say  that  he  does  not  know  or 
appreciate  a  danger  whose  knowledge  and  appre- 
ciation are  so  unavoidable  to  a  person  of  ordinary 
intelligence  and  prudence  in  a  like  situation.  King 
V.  Morgan,  48  C.  C.  A.  507,  509,  109  Fed.  446, 
448;  Moon  Anchor  Consol.  Gold  Mines  v.  Hopkins, 
49  C.  C.  A.  347,  353,  III  Fed.  298,  304;  Sullivan 
V.  Simplex  Electrical  Co.,  178  Mass.  35,  39,  59 
N.  E.  645;  Buckley  v.  Mfg.  Co.,  113  N.  Y.  540, 
21  N.  E.  717.  The  machinery,  the  cogs,  the  slip- 
pery lever,  and  their  relation  to  each  other,  were 
open,  visible,  known.  There  was  nothing  recondite, 
imperceptible,  uncertain,  in  the  danger  impending 
from  them.  It  was  plain  and  certain  that  if  the 
employe  permitted  her  hand  to  slip  betw^een  the 
revolving  cogs,  that  hand  would  be  injured.  The 
defect  of  the  unguarded  gearing  was  obvious,  the 
danger  from  it  was  apparent,  and,  without  a  dis- 
regard of  the  rules  to  which  we  have  adverted  and 
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the  decisions  of  the  Supreme  Court  and  of  the 
other  courts  of  the  country  to  which  reference  has 
been  made,  there  is  no  escape  from  the  conclusion 
that  the  evidence  in  this  case  estabHshed  without 
contradiction  or  dispute  the  facts  that  the  plaintiff, 
by  continuing-  in  her  employment  without  com- 
plaint, in  the  presence  of  an  obvious  and  known 
defect  and  of  a  plain  and  apparent  danger,  assumed 
the  risk  of  the  injury  which  she  sustained,  so  that 
she  never  had  any  cause  of  action  against  the  de- 
fendant; and  the  court  below  should  have  so  in- 
structed the  jury.  The  judgment  below  is  accord- 
ingly reversed,  and  the  case  is  remanded  to  the 
Circuit   Court   for   a   new   trial."      (pp.    511,    512, 

513,  514-) 

In 

Buckley    v.    Guttapercha    &   Rubber    Mfg.    Co., 

supra  (N.  Y.),  21  N.  E.  717,  718, 
the  plaintiff,  a  boy  twelve  years  of  age,  was  required  to 
work  about  exposed  and  unguarded  gears.  While  doing 
his  work  he  slipped  and  fell  to  the  floor,  and,  throwing 
out  his  hands  to  save  himself,  was  caught  in  the  gears 
and  was  injured.  It  was  held  that  he  assumed  the  risk 
of  his  employment,  the  New  York  Court  of  Appeals 
saying  in  part: 

"It  was  not  needful  to  instruct  him  that  the  cogs 
were  dangerous,  because  that  was  obvious.  He 
could  see  as  well  as  anybody  that  if  his  fingers  got 
into  the  cogs  they  would  be  crushed  to  pieces.  He 
was  not  injured  because  he  did  not  know  that  the 
cogs  were  dangerous,  but  the  injury  happened  be- 
cause he  slipped  and  fell,  and  instinctively  threw 
out  his  hand  to  recover  himself.     His  falling  was 
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a  mere  accident,  and  i>o  amount  of  instruction  or 
caution  from  the  agents  of  the  defendant  would 
have  prevented  the  accident,  and  saved  him  from 
the  injury.  His  injury  did  not  come  from  any 
ignorance  of  the  machines,  or  of  the  danger  to 
which  he  was  exposed,  but  it  came  solely  from  the 
accident."     (p.  718.) 

The  language  is  especially  appropriate  to  the  case  at 
bar.  It  is  evident  that  the  unfortunate  injury  was  not 
caused  by  any  failure  of  the  defendant  in  error  to  ap- 
preciate the  danger  of  stepping  over  the  roller,  but  from 
his  accidentally  getting  his  foot  caught  between  the 
roller  and  the  "X''  board.  We  again  call  attention  to 
his  positive  statement  on  page  127  of  the  record,  that 
he  intended  to  step  clear  of  the  roller,  that  if  he  had 
known  that  his  foot  would  come  in  contact  with  it  he 
would  not  have  attempted  to  step  over  it.  Had  his 
employer  warned  him  ten  times  a  day  that  the  roller 
would  injure  him  if  he  touched  it,  the  accident  would 
not  have  been  prevented,  for  it  was  not  caused  by  his 
intentionally  stepping  upon  the  roller  in  a  mistaken 
belief  that  it  was  harmless,  but  by  the  fact  that  his 
toe  accidentally  struck  it,  when  he  intended  to  step 
over  it. 

Again  we  quote  his  statement: 

"Most  likely  I  knew  if  I  got  my  foot  in  there  it 
would  be  injured."     [Trans,  of  Record,  p.  150.] 

See  also: 

Hackney  v.  Taafife,  105  N.  Y.  30,  37,  12  N.  E. 
286, 
where  a  girl  fourteen  years  old  allowed  her  hand  to 
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be  drawn  into  the  unguarded  rolls  of  a  laundry  which 
were  open  and  apparent. 

In 

Higgins  Carpet  Co.  v.  O'Keefe,  79  Fed.  900, 
the  plaintiff,  a  boy  twelve  years  of  age,  had  been  en- 
gaged for  three  days  prior  to  the  accident  in  feeding 
material  into  unguarded  gears.  On  the  second  or  third 
day  of  his  employment  he  allowed  his  hand  to  be  acci- 
dentally caught  in  the  gears.  The  learned  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  considering 
his  case,  said  in  part  (the  italics  ars  ours) : 

"Error  is  assigned  of  the  refusal  of  the  trial 
judge  to  instruct  the  jury  to  find  a  verdict  for  the 
defendant.  We  are  of  the  opinion  that  upon  the 
facts  the  defendant  was  entitled  to  this  instruction, 
and  that  there  was  no  evidence  to  justify  the  leav- 
ing of  the  case  to  the  jury. 

"The  plaintiff,  although  a  minor,  was  of  suffi- 
cient age  and  experience  to  be  fully  aware  that  his 
hand  would  probably  be  crushed  if  it  were  caught 
between  the  cog-wheels  while  the  machine  was  in 
motion.  He  knew  that  the  cog-wheels  were  not 
guarded  in  any  way,  and  testified  that  when  he  was 
assigned  to  feed  the  machine  he  was  told  by  the 
foreman  that  he  must  look  out  for  himself,  and  be 
careful.  He  entered  upon  and  continued  in  his 
employment  with  full  knowledge  of  the  risks  inci- 
dent to  feeding  or  working  about  the  machine  con- 
sequent upon  the  location  and  condition  of  the  cog- 
wheels and  the  absence  of  guards.  If  he  had  been 
an  adult,  it  is  plain  that  he  would  have  had  no 
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caiise  of  action.  JVe  think  the  circumstance  that 
he  7i'as  a  minor  is  of  no  importance.  The  rules 
which  gOTcrn  actions  for  negligence  in  tlie  case  of 
children  of  tender  years  do  not  apply  to  minors 
zvho  have  attained  years  of  discretion." 

See  also  to  the  same  effect: 

Federal  Lead  Co.  v.  Swyers,  i6i  Fed.  687,  693. 

In 

Glenmont  Lumber  Co.  v.  Roy,  126  Fed.  524,  528, 
the  plaintiff,  a  boy  twenty  years  of  age,  was  employed 
in  the  defendant's  sawmill.  A  part  of  his  work  was 
to  lift  lumber  with  a  cant  hook  onto  certain  tables  or 
platforms.  He  had  been  engaged  in  that  kind  of  work 
six  days  prior  to  the  accident.  At  the  time  of  the  injury 
his  hook,  which  was  loose,  slipped  as  he  tried  to  raise 
a  log,  and  he  fell  to  the  floor,  and  as  he  did  so  his  left 
arm  was  brought  in  contact  vv^^th  a  revolving  saw  which 
was  exposed  and  unguarded.  He  testified  that  he  knew 
of  the  position  of  the  saw;  knew  that  it  was  in  motion, 
and  knew  that  his  hook  was  loose  and  might  slip  with 
him,  but  that  he  did  not  appreciate  the  danger  of  doing 
the  work  in  the  way  he  was  doing  it,  and  that  he  had 
not  been  warned  of  the  danger.  It  will  thus  be  seen 
that  the  case  and  the  one  at  bar  are  entirely  similar. 
The  learned  Circuit  Court  of  Appeals  held  that  the 
plaintiff  therein  assumed  the  risk  of  his  injuries  and 
could  not  recover,  the  court  saying  in  part  (the  italics 
are  ours) : 

"An  employee  cannot  he  heard  to  say  tJiat  he 
did  not  appreciate  or  realise  the  dangers  zvhere 
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the  defects  zi'ere  obz'ioiis,  and  tJie  dangers  zvoidd 
Jiaz'e  been  known  and  appreciated  by  an  ordinarily 
prudent  person  of  his  intelligence  and  experience 
in  Jiis  situation.     *     *     * 

"Where  the  uncontradicted  evidence  discloses 
the  fact  that  the  defects  in  the  place  or  in  the  tools 
were  obvious,  and  the  dangers  from  them  would 
have  been  apparent  to  an  ordinarily  prudent  person 
of  the  intelligence  and  capacity  of  the  servant,  if 
placed  in  his  situation,  and  the  employee  entered 
upon  or  continued  in  the  service  without  complaint, 
the  defense  of  assumption  of  risk  is  conclusively 
established,  and  the  court  should  instruct  the  jury 
to  return  a  verdict  for  the  defendant. 

"Every  defect  of  which  the  plaintiff  complains, 
the  condition  of  the  sav/,  the  absence  of  the  post 
at  the  lower  end  of  the  bumper,  and  the  looseness 
of  the  cant  hook  in  its  socket,  was  obvious  to  a 
casual  inspection,  and  was  known  to  him  within  one 
hour  after  he  entered  upon  the  discharge  of  the 
duty  of  tending  the  chain.  He  was  20  years  of 
age,  and  his  testimony  clearly  discloses  the  fact 
that  his  ability,  intelligence,  and  perception  were 
not  inferior  to  those  of  the  ordinary  young  man 
of  his  age  and  experience.  A  minor  assumes  the 
risks  and  dangers  that  he  actually  knozus  and  ap- 
preciates, and  those  that  are  so  apparent  that  one 
of  his  age,  experience,  and  capacity  zvould,  in  the 
exercise  of  ordinary  care,  knozv  and  appreciate 
them,  to  the  same  extent  as  does  the  adult." 
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Similar  decisions  could  be  quoted  and  cited  indefi- 
nitely, but  we  believe  the  foregoing  more  than  sufficient. 
We  recognize,  of  course,  the  fact  that  numberless  de- 
cisions can  be  obtained  to  the  efifect  that  mere  knowl- 
edge by  an  employee  of  defects  to  ways  or  machinery 
will  not  bar  a  recovery  unless  the  employee  knows  or 
should  know  of  the  dangers  incident  thereto. 

Roth  V.  N.  Pac.  Lumber  Co.  (Ore.),  22  Pac. 
842, 
is  a  case  of  this  character,  and  was  greatly  relied  on 
by  the  defendant  in  error  in  the  district  court.  In  that 
case  the  plaintiff  was  required  to  receive  sawed  lumber 
from  the  defendant's  mill  and  to  load  it.  Jams  occurred 
occasionally  upon  a  table  from  which  the  plaintiff  re- 
ceived lumber,  and  it  was  the  plaintiff's  duty  at  such 
times  to  go  upon  the  table  and  clear  away  the  jam. 
The  only  means  of  doing  so  was  over  a  rapidly  re- 
volving shaft.  In  this  shaft  were  several  set  screws, 
but  the  plaintiff  did  not  know  of  them,  and  the  facts 
were  such  as  not  to  show  that  necessarily  he  should 
have  known  of  their  presence  by  the  exercise  of  ordi- 
nary care.  He  had  not  been  long  engaged  in  that 
character  of  work  and  there  was  evidence  that  he  had 
not  seen  the  machinery  except  when  in  operation;  at 
such  times  the  shaft  was  revolving  four  or  five  hundred 
revolutions  a  minute  and  the  set  screws  were  invisible. 
In  stepping  over  this  shaft  the  plaintiff's  clothes  were 
caught  by  these  set  screws  and  he  was  severely  injured. 
It  was  held  by  the  Oregon  Supreme  Court  that  it  could 
not  be  said  as  a  matter  of  law  that  he  had  assumed 
the  risk  of  his  injury.     That  case  is  apparently  very 
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similar  to  the  one  at  bar,  and  yet  it  is  entirely  dissim- 
ilar. The  occupation  of  the  plaintiff  and  the  defendant 
in  error  was  almost  identical.  Each  was  required  to 
go  upon  the  same  character  of  table,  but  there  the 
similarity  ends.  The  plaintiff  in  the  Oregon  case  did 
not  know  and  could  not  have  known  that  the  revolving 
roller  over  which  he  was  stepping  had  a  set  screw,  and 
it  could  not  be  held  that  in  stepping  over  the  shaft  he 
assumed  the  risk  of  being  caught  or  struck  by  a  pro- 
jection thereon  of  which  he  did  not  and  could  not  have 
known. 

In  this  case  the  plaintiff  not  only  knew  of  the  re- 
volving dog-roller,  but  knew  that  it  was  armed  with 
spikes  projecting  to  within  an  inch  of  the  "X  board." 

Sanborn  v.  Madera  Flume  etc.  Co.,  70  Cal.  261, 
267, 
although  not  cited  by  defendant  in  error  in  the  district 
court,  is  a  typical  case  of  where  a  servant  may  know 
of  a  defect  and  not  the  danger.  There  the  plaintiff  was 
injured  in  defendant's  sawmill.  Part  of  its  machinery 
for  cutting  lumljer  was  a  sword,  whose  province  was 
to  enter  the  cut  made  in  a  log  by  a  saw.  A  proper 
sword,  if  it  failed  to  enter  the  cut,  would  stop  the 
machinery.  The  original  sword  having  been  broken, 
a  piece  of  iron  was  inserted  in  its  place.  The  plaintiff, 
who  had  worked  in  the  lumber  yard,  and  was  un- 
familiar with  machinery,  knew  that  the  sword  had 
been  broken  and  a  piece  of  iron  substituted  in  its  place, 
but  he  did  not  know  of  the  manner  in  which  such  sword 
would  work.  At  the  time  of  the  accident  the  defective 
sv/ord  failed  to  enter  a  cut,  and,  instead  of  stopping  the 
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machinery,  hurled  the  log  backwards  onto  the  plaintiff. 

The  Supreme  Court  of  California  held  that  the  plaintiff 

did  not  assume  the  risk  of  his  injury  for  the  reason 

that  although  he  knew  of  the  character  of  the  sword 

he  did  not  know  that  failing  to  enter  a  cut  it  would  not 

stop  the  machinery,  saying  in  part : 

"We  simply  say  that  it  is  not  enough  that  the 
servant  knew  or  ought  to  have  known  the  actual 
character  and  condition  of  the  defective  instru- 
mentalities furnished  for  his  use.  He  must  also  have 
understood,  or  by  the  exercise  of  ordinary  observa- 
tion ought  to  have  understood,  the  risks  to  which 
he  is  exposed  by  their  use.  *  *  *  The  mere 
fact  that  the  servant  knows  the  defects  may  not 
charge  him  with  contributory  negligence  or  the 
assumption  of  the  risks  growing  out  of  them.  The 
question  is.  Did  he  know,  or  ougJit  he  to  have 
known,  in  the  exercise  of  ordinary  common  sense 
and  prudence,  that  the  risks,  and  not  merely  the 
defects,  existed f"     (Italics  ours.) 

The  above  decision  was  written  many  years  prior  to 
1907,  but  it  will  be  noted  that  it  construed  the  law  of 
assumed  risk  exactly  as  section  1970  of  the  Civil  Code 
as  enacted  in  1907  declared  it  to  be. 

In  the  case  at  bar  there  is  no  allegation  that  the 
plaintiff  was  not  possessed  of  the  usual  mentality  of  a 
boy  of  his  age,  and  in  the  absence  of  such  allegation  it 
must  be  presumed  that  he  was  a  boy  of  ordinary  intelli- 
gence. 

See 

Limberg   v.    Glenwood    Lumber    Co.,    127    Cal. 
598-600; 
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'  Dougherty  v.  West  Superior  Iron  &  Steel  Co. 

(Wis.),  60  N.  W.  274-276; 
!  Motey  V.  Pickle  Marble  &  Granite  Co.,  74  Fed. 

155-158; 
Reiter  v.  Winona  &  St.  P.  R.  Co.   (Minn.),  75 

N.  W.  219; 
Cripple   Creek   Sampling  &   Ore   Co.    v.    Souza 

(Colo.),  86  Pac.  1005-1006; 
Burnell  v.  West  Side  R.  Co.  (Wis.),  58  N.  W. 

This  presumption  of  law,  however,  is  not  necessary, 
for  the  evidence  given  by  the  defendant  in  error  showed 
that  he  was  of  more  than  ordinary  intelligence.   Though 
only   seventeen  years   of   age,   he   was   doing   a  man's 
work.     \A'hen  he  entered  the  employ  of  the  company 
he  undertook  the  study  of  the  machinery,  and  his  testi- 
mony shows  that  he  understood  the  operation  of  the 
entire  mill  from  the  time  the  log  was  first  taken  from 
the  water  until  the  sawed  lumber  was  delivered  to  him 
on  the  carrying-table.     He  knew  that  until  the  trimmer 
was  stopped  that  lumber  was  delivered  in  continuous 
streams  upon  both  the  carrying  and  push  tables ;  he  knew 
when  he  got  upon  the  table  he  had  to  guard  against 
being  struck  by  this  moving  lumber;  he  knew  the  posi- 
tion of  the  dog-roller  and  that  it  had  teeth  which  pro- 
jected within  an  inch  of  the  "X  board,"  and  he  knew 
that   this   spiked   roller   was   revolving  at  least  at  the 
rate  of  one  hundred  revolutions   per   minute.      Surely 
he  knew  and  comprehended  as  much  as  any  adult  that 
if  he  allowed  his  foot  to  come  between  the  revolving 
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roller  and  the  board  it  must  be  seriously  injured.  In 
substance  he  says :  "I  knew  this,  and  probably  I  realized 
that  if  my  foot  got  caught  between  the  'X  board'  and 
the  roller  that  it  would  be  hurt,  but  I  did  not  stop  to 
think  about  it,  therefore  I  did  not  comprehend  the  risk 
of  stepping  over  the  roller." 

*'He  cannot  be  allowed  to  close  his  eyes  to  the 
danger,  and  thereafter  say,  'I  did  not  know  it  was 
dangerous.'  " 

Limberg  v.  Glenwood  Lumber  Co.,  supra,  127 
Cal.  598-600. 

"It  is  a  rule  of  universal  acceptance  by  the  courts 
of  this  country  that  an  employee  assumes  all  the 
ordinary  dangers  of  his  employment  which  are 
known  to  him,  or  which  by  the  exercise  of  ordinary 
diligence  would  have  been  known  to  him.  It  is 
alike  the  duty  of  the  employer  and  employee  to  be 
diligent  in  the  discharge  of  their  reciprocal  duties, 
for  the  avoidance  of  personal  injury  to  the  latter; 
and  both  are  alike  bound  to  know,  and  will  be 
chargeable  as  knowing,  all  facts  and  conditions 
that  a  person  of  ordinary  caution  and  prudence,  in 
a  like  situation,  would  have  discovered.  Neither 
may  close  his  eyes  nor  carelessly  neglect  observa- 
tion and  inquiry  for  the  safety  of  the  employee, 
and  find  iuimunity  on  the  ground  that  he  did  not 
Jiave  actual  knowledge  of  the  danger.  In  such 
cases  constructive  knozvlcdge  has  the  same  force 
and  effect  as  actual  knozvlcdge."  (The  italics  are 
ours.) 

Pennsylvania  Co.  v.  Ebaugh  (Ind.),  53  N.  E. 
763-764. 
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''If  an  employee  in  the  exercise  of  reasonable 
care  ought  to  have  known  of  the  dangers  of  the 
service,  he  will  be  held  to  the  consequences  of 
actual  knowledge." 

Kansas  City,  M.  &  O.  Ry.  Co.  v.  Loosley  (Kan.), 
90  Pac.  990-993. 

"It  is  the  rule  that  obvious  defects  or  perils,  such 
as  are  open  to  ordinary,  careful  observation,  are 
regarded  by  the  law  as  perils  incident  to  the  ser- 
vice, and  the  dangers  incident  thereto  are  assumed 
by  the  servant." 

Jennings  v.  Ingle  (Ind.),  yi^  N.  E.  945-947. 

See  also 

Chicago,  I.  &  L.  Ry.  Co.  v.  Glover   (Ind.),  57 

N.  E.  244-245 ; 
Faber  v.  C.  Reiss  Coal  Co.  (Wis.),  102  N.  W. 

1049,  1050-105 1 ; 
Nelson  v.   Boston  etc.   Co.,  supra    (Mont.),   88 

Pac.  785,  786. 

"It  will  not  avail  the  plaintiff  that  he  was  not 
fully  aware  of  his  danger,  for  a  plaintiff  is  bound 
to  know  the  extent  of  the  danger  in  cases  like  this, 
where  the  circumstances  are  known  to  him,  or  the 
hazard  is  apparent  to  a  reasonably  prudent  man." 

L.  S.  &  M.  S.  Ry.  Co.  v.  Pinchin,  supra  (Ind.), 
13  N.  E.  677-678. 
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See  also 

Jones  &  Adams  Co.  v.  George,  supra  (III),  8i 

N.  E.  4-5; 
Dougherty  v.  West  Superior  Iron  &  Steel  Co., 

supra  (Wis.),  60  N.  W.  274-277; 
Denver  &  R.  G.  R.  R.  Co.  v.  Sporleder,  supra 

(Colo.),  89  Pac.  55-57; 
Central  of  Georgia  Ry.  Co.  v.  Price,  supra  (Ga.), 

49  S.  E.  683-685; 
Cripple  Creek  Sampling  &  Ore.  Co.  v.  Souza, 

supra  (Colo.),  86  Pac.  1005; 
Missouri  Pac.  Ry.  Co.  v.  Click,  supra  (Kan.), 

96  Pac.  796. 

"If  an  appliance  be  introduced  after  the  com- 
mencement of  the  employment,  from  the  use  of 
which  follows  a  risk  which  the  employee  knows  or 
ought  to  know — that  is,  if  the  risk  or  danger  be 
known  to  him  or  be  patcni  and  obvious — he  as- 
sumes the  risk  by  continuing  in  the  employment." 
(Italics  are  ours.) 

Sowden  v.  Idaho  Quartz  M.  Co.,  55  Cal.  443-452. 

We  respectfully  submit  that  both  in  reason  and  from 
the  foregoing  authorities  and  many  more  which  might 
be  cited,  it  must  be  held  that  as  the  law  existed  at  the 
time  of  this  unfortunate  accident  the  defendant  in  error 
assumed  the  risk  of  his  injury  and  he  therefore  could 
not  recover.  There  was  nothing  to  submit  to  the  jury, 
and  the  learned  district  court  erred  in  denying  the 
motion  of  the  plaintiff  in  error  to  direct  a  verdict  in 
its  favor. 
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B. 

The:  Evidence  Most  Favorable  to  the  Defendant 
IN  Error,  as  a  Matter  of  Law,  Convicted  Him 
OF  Contributory  Negligence. 

As  we  have  shown,  defendant  in  error  time  and  again 
testified  that  he  failed  to  appreciate  the  danger  because 
he  did  not  stop  to  think  of  it.  If  he  did  not  fully  un- 
derstand it  and  appreciate  it,  it  was  because  he  did  not 
pay  proper  attention  to  his  surroundings  or  exercise 
ordinary  care  to  guard  himself  from  known  and  obvious 
dangers.  At  the  time  of  the  happening  of  this  accident 
it  was  the  settled  law  in  California  that  it  was  negli- 
gence per  se  for  an  employee  to  fail,  through  forgetful- 
ness  or  inattention,  to  guard  himself  from  known  dan- 
gers. 

See 

Brett  V.  Frank  &  Co.,  153  Cal.  267; 

Ergo  V.  Merced  Falls  Gas  &  El.  Co.,  supra,  161 

Cal.  334,  339; 
Davis  V.  Cal.  St.  Cable  R.  R.  Co.,  105  Cal.  131. 

One  of  two  propositions  must  be  correct,  viz. :  De- 
fendant in  error  either  fully  understood  and  knew  the 
dangers  incident  to  stepping  over  the  dog-roller,  in 
which  case  he  assumed  the  risk  of  his  injury,  or  else 
he  failed  to  appreciate  the  danger  of  his  act  through 
an  absolute  lack  of  care  upon  his  part  to  observe  the 
dangers  which  were  patent.  In  the  latter  event  he  ex- 
posed himself  to  an  injury  without  appreciating  the 
danger  thereof  through  a  want  of  ordinary  care  upon 
his  part,  and  must  be  held  to  have  been  guilty  of  con- 
tributory negligence,  as  a  matter  of  law. 
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11. 

The  Court  Erred  in  Giving  to  the  Jury  on  its  Own 
Motion  Instruction  No.  V. 

The  fifth  instruction  given  by  the  court  as  set  out 
in  the  transcript  of  the  record  on  pages  233  and  234, 
constitutes  the  second  specification  of  error  herein  (see 
pages  19-20,  ante),  and  the  third  assigned  error  in 
the  assignments  of  error  [Trans,  of  Record,  p.  267]. 
By  that  instruction  the  court,  after  informing  the  jury 
that  it  was  the  duty  of  an  employer  to  exercise  ordinary 
care  to  furnish  his  employee  a  safe  place  in  which,  and 
safe  appliances  with  which,  to  work,  further  charged: 

"The  servant  does  not  undertake  to  incur  the  risk 
arising  from  negligence  in  providing  or  maintaining 
a  safe  place  in  which  he  is  to  work,  or  suitable  and 
safe  appliances,  or  other  means  with  which  his  ser- 
vice is  to  be  performed.  His  contract  implies  that, 
in  regard  to  these  matters,  his  employer  will  exercise 
reasonable  care  in  making  adequate  provision  that  no 
danger  shall  ensue  to  him,  and  he  has  a  right  to  assume 
and  rely  and  act  upon  the  assumption  that  such  care 
has  been  exercised."     [Trans,  of  Record,  pp.  233-234.] 

The  portion  of  the  instruction  above  quoted  clearly 
was  not  the  law.  While  it  was  the  master's  duty  to 
furnish  a  safe  place  to  his  employees,  and  in  the  absence 
of  something  to  warn  them  to  the  contrary,  an  employee 
might  assume  that  he  had  been  furnished  a  safe  place, 
still  it  was  not  the  law  that  the  servant  did  not  assume 
a  risk  arising  from  the  failure  of  the  master  to  furnish 
a  safe  place  in  which  to  work  or  suitable  appliances  with 
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which  to  work,  where  such  failure  and  the  dangers  inci- 
dent thereto  were  known  to  the  servant,  or,  by  the  ex- 
ercise of  ordinary  care,  should  have  been  known  to 
him.  Otherwise,  the  defense  of  assumed  risk  would 
have  been  valueless.  If  the  master  was  not  negligent 
the  servant  could  not  recover,  regardless  of  whether  he 
assumed  the  risk  or  did  not.  Section  1970  of  the  Civil 
Code,  by  express  wording,  provided  for  the  assumption 
of  the  risk  by  the  servant  of  the  danger  arising  from 
unsafe  appliances  or  places  of  work  being  furnished 
the  servant,  providing  he  fully  knew  and  comprehended 
the  same. 

We  requote  the  words  of  the  Supreme  Court  of  Cali- 
fornia : 

"Under  these  circumstances,  even  if  we  assume 
that  there  was  any  negligence  on  the  part  of  de- 
fendant in  respect  to  the  matters  alleged  in  either 
coimt,  a  complete  answer  to  plaintiff's  action  is  to 
be  found  in  the  law  relative  to  assumption  of  risk 
as  it  existed  in  this  state  at  the  time  he  received 
his  injuries," 

Bresette  v.  E.  B.  &  A.  L.  Stone  Co.,  supra,  162 
Cal.  74,  78. 

"It  is  well-settled  law  that  when  a  servant  has 
knowledge  of  obvious  dangers  and  perils  incident 
to  his  employment,  or  if  he,  as  an  intelligent  and 
reasonably  prudent  man,  ought  to  have  observed 
and  to  have  known  them  under  the  circumstances 
of  his  service,  then  he  assumes  the  hazards  inci- 
dent to  the  business  as  it  is  being  conducted.  The 
fact  fJiaf  defendant  may  liave  eonducted  its  busi- 
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7iess  negligently  in  the  respects  mentioned  in  no 
zvay  renders  this  rule  inapplicable  to  the  case,  for  it 
had  the  legal  right  to  conduct  its  business  in  its 
ozmi  zi'ay,  though  a  different  and  more  prudent 
method  might  have  prevented  the  dangers  com- 
plained of.  This  is  for  the  reason  that  if  a  servant 
agrees  to  undertake  employment  in  a  business 
being  conducted  in  a  certain  zvay,  he  thereby  as- 
sumes all  the  obzdous  dangers  and  hazards."  (The 
italics  are  ours.) 

Faber  v.  C.   Reiss  Coal  Co.,   102  N.  W.   1049, 
1050. 

"Although  conditions  have  become  dangerous 
through  the  negligence  of  the  master,  from  failure 
to  put  up  guards,  and  from  allowing  the  floor  to 
get  into  a  state  of  disrepair,  the  servant  will  be 
understood  to  have  assumed  the  risk  of  the  employ- 
ment, if  he  knew  and  appreciated,  or  ought  to  have 
knozvn  and  appreciated,  the  danger  resulting  from 
the  condition  of  matters  in  and  about  that  alley- 
way." 

Brown  v.  Hitritz,  supra,  192  Fed.  528,  530. 

See  also 

Higgins  Carpet  Co.  v.  O'Keefe,  supra,  79  Fed. 
900. 

The  instruction,  therefore,  that  the  defendant  in 
error  did  not  assume  the  risk  arising  from  the  employ- 
er's failure  to  furnish  him  a  safe  place  in  which  to 
work  or  safe  appliances  to  work  with,  was  contrary 
both  to  the  statutory  declaration  and  the  judicial  inter- 
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pretation  of  the  law.  That  it  was  most  prejudicial  to 
the  plaintiff  in  error  is  apparent.  The  instruction  ab- 
solutely eliminated  the  defense  of  assumed  risk  and 
very  nearly  the  defense  of  contributory  negligence. 
There  was  no  question  of  assuming  any  risk  other  than 
that  of  stepping  onto  the  push-table  over  the  dog-roller. 
If  then  the  jury  should  determine  that  such  was  the 
only  means  furnished  Ijv  which  the  defendant  in  error 
could  go  upon  the  push-table,  and  that  his  employer 
was  negligent  in  that  respect,  then,  under  the  instruc- 
tion the  jury  were  told  that  he  did  not  assume  that 
risk. 

It  is  true  that  the  court,  in  instruction  No.  VI 
[Trans,  of  Record,  pp.  22f^-2^'j\,  told  the  jury  that  if 
the  plaintiff',  defendant  in  error  here,  fully  knew  and 
appreciated  the  danger  of  working  on  or  about  the 
machinery,  he  assumed  the  risk  and  could  not  recover. 
It  is  firmly  established,  however,  that  an  erroneous 
instruction  is  not  cured  by  a  conflicting  correcting  in- 
struction, for  it  is  impossible  to  say  which  the  jury  fol- 
lowed. 

See 

Rathbun  v.  White,  157  Cal.  248,  253; 
Ryan  v.  Oakland  etc.,  10  Cal.  App.  484,  492-493 ; 
People  v.  Westlake,  124  Cal.  452,  457; 
Quint  V.  Dimond,  147  Cal.  707,  711-712. 

Instructions  V  and  VI,  however,  were  not  conflict- 
ing. If  the  machinery  were  defective  and  the  defend- 
ant in  error  knew  that  he  could  not  recover,  provided 
the  jury  should  believe   that   the  defective   machinery 
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or  appliances  were  not  due  to  negligence  on  the  part 
of  the  plaintiff  in  error,  but  if  they  should  believe  that 
the  defects  in  the  machinery  or  appliances  were  the 
result  of  negligence  upon  the  part  of  McCann's  em- 
ployer in  failing  to  furnish  him  a  safe  place  in  which 
to  work  or  safe  appliances  with  which  to  work,  then 
he  did  not  assume  the  risks  incident  thereto  or  arising 
therefrom.  We  believe  that  this  was  not  the  law,  and 
that  the  giving  of  Instruction  No.  V  was  prejudicial  to 
the  plaintiff'  in  error  and  necessitates  the  reversal  of 
the  judgment. 
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III. 

The  Court  Erred  in  Giving  to  the  Jury  on  its  Own 
Motion  Instructions  NumberedVI  and  VII. 

The  sixth  and  seventh  instructions,  as  set  forth  in 
Transcript  of  Record,  pages  236  and  238,  constitute, 
respectively,  the  third  and  fourth  specifications  of  error 
herein  (pp.  20-21,  ante),  and  the  fourth  and  fifth 
assigned  errors  in  the  assignment  of  errors.  [Trans, 
of  Record,  pp.  268-270.]  The  two  instructions  wer^ 
to  the  effect  that  the  defendant  in  error  assumed  the 
risk  of  his  employment  providing  he  fully  knew,  under- 
stood, comprehended  and  appreciated  the  dangers  inci- 
dent to  his  work.  I'hese  instructions  were  not  entirely 
correct.  The  defendant  in  error  assumed  the  risk  not 
only  of  such  dangers  of  which  he  actually  knew,  but 
also  all  of  the  dangers  of  defects  of  which  he  should 
have  fully  known  and  comprehended  had  he  been  exer- 
cising ordinary  care  and  observation.  This  defect  in 
the  instructions  was  pointed  out  by  specific  exceptions 
thereto  and  the  court  nowhere  attempted  to  cure  or 
modify  their  defects,  but  gave  the  jury  plainly  to  un- 
derstand that  before  the  employee  assumed  any  risk  he 
must  have  actual  knowledge  thereof,  thus  eliminating 
from  the  case  the  question  of  whether  he  had  full  con- 
structive knowledge  of  the  dangers  and  risk  incident  to 
his  employment. 

The  seventh  instruction  quoted  the  second  paragraph 
of  the  amendment  of  1907  and  told  the  jury  that  it  ap- 
plied not  only  to  the  issues  of  assumed  risk  and  con- 
tributory negligence,  but  that  it  also  applied  and  should 
be  considered  by  them  in  determining  the  issue  of  the 
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negligence  of  the  plaintiff  in  error.  We  believe  in  this 
the  learned  district  court  inadvertently  fell  into  a  griev- 
ous error,  The  second  paragraph  of  the  amendment 
of  1907  did  not  deal  with  the  negligence  of  an  employer 
at  all,  but  dealt  solely  with  the  question  of  assumption 
of  risk  and  contributory  negligence,  being,  as  we  have 
shown,  but  a  statutory  declaration  of  the  rules  of  the 
common  law  as  announced  by  both  the  Federal  and 
state  courts. 

An  employer  was  not  liable  merely  because  machinery 
or  ways  or  appliances  were  dangerous.  The  duty  which 
the  law  imposed  upon  him  was  to  exercise  ordinary  care 
to  keep  them  safe.  This  principle  was  recognized  in 
the  fifth  instruction  given  by  the  district  court.  Now,  it 
might  often  happen  that  a  sawmill  would  be  as  safely 
constructed  as  it  was  possible,  and  still  be  dangerous. 
Machinery  which  will  saw  lumber  must  necessarily  be 
inherently  dangerous  and  cannot  be  made  absolutely 
safe.  Yet,  if  the  employer  had  done  everything  possible 
to  make  it  as  safe  as  reasonably  possible,  he  would  not 
be  negligent  merely  because  some  employee,  through 
sheer  thoughtlessness,  might  not  appreciate  the  risk 
incident  to  an  open,  obvious  and  apparent  danger. 

Under  the  instruction  as  given,  the  liability  of  the 
plaintiff  in  error  was  not  made  to  depend  upon  whether 
it  had  exercised  due  care  for  the  protection  of  its  em- 
ployees. The  question  turned  wholly  upon  whether  the 
employees,  or  any  of  them,  understood  the  perils  to 
which  they  were  exposed,  regardless  of  whether  those 
perils  were  open  or  obvious,  and  regardless  of  the 
amount  of  care  exercised  by  the  plaintiff  in  error  to 
guard  its  employees,  as  far  as  possible,  from  those 
perils. 
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IV. 

The  Court  Erred  in  Giving,  on  its  Own  Motion,  In- 
struction No.  VIII,  and  in  Refusing  to  Give  In- 
struction No.  VI  Requested  by  the  Plaintiff  in  Error. 

The  giving  of  instruction  No.  VIII  and  the  refusal 
to  give  No.  VI  requested  by  the  plaintiff  in  error,  con- 
stitute, respectively,  the  fifth  and  sixth  specifications 
of  errors  herein  (see  pp.  21-23,  CL^^t^),  and  the  sixth  and 
twentieth  assigned  errors  in  the  assignment  of  errors. 
[Trans,  of  Record,  pp.  270-271,  278-279.] 

The  court,  on  its  own  motion,  in  the  eighth  instruction 
told  the  jury  that  in  determining  the  question  of 
whether  the  plaintiff'  below,  defendant  in  error  here, 
fully  comprehended  and  appreciated  the  dangers  of  his 
surroundings,  it  was  proper  for  them  to  consider  his 
youth  and  experience,  and  that  where  a  servant  was 
employed  of  such  tender  age  and  limited  experience 
that  he  did  not  fully  appreciate  the  danger  or  the  risks 
incident  to  his  employment,  it  was  negligence  to  so 
employ  him,  even  with  his  own  consent,  unless  he  was 
fully  warned  and  instructed  of  the  danger.  [See  Bill 
of  Exceptions,  Trans  of  Record,  pp.  238-239.] 

This  instruction  stated  a  correct  rule  of  law  in  the 
abstract,  but  we  think  it  inapplicable  to  the  case  at  bar 
for  the  reasons  heretofore  given  that  there  was  no 
evidence  showing  that  the  defendant  in  error  was  of 
limited  knowledge  or  experience  or  that  he  did  not 
fully  understand  or  appreciate  the  danger  incident  to 
his  employment.  If,  however,  we  are  incorrect,  it 
must  be  conceded  that  it  was,  at  least,  a  question 
of    fact    for    the    jury    to    say    whether    the    dangers 
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of  going  lip  on  the  push-table  over  the  dog-roller 
was  so  open  and  obvious  that  any  intelligent  per- 
son of  the  age  and  experience  of  defendant  in  error 
must  have  known  and  appreciated  the  same.  With  this 
in  view,  the  plaintiff  in  error,  after  its  motion  for  a 
directed  verdict  had  been  denied,  by  its  sixth  instruc- 
tion requested  the  court  to  charge  the  jury  as  follows: 

VI. 

"You  are  further  instructed  that  if  there  were  any 
latent  or  obscure  dangers  or  defects  connected  with 
the  machinery  in  and  about  which  plaintiff  worked, 
that  it  was  then  the  duty  of  the  defendant  to  explain 
such  latent  defects  or  obscure  dangers  to  the  plaintiff 
and  warn  him  of  the  dangers  connected  therewith.  But 
if  you  shall  find  from  the  evidence  [245]  that  the  only 
dangers  connected  with  the  machinery  around  which 
plaintiff  was  employed  were  in  plain  view,  and  were  not 
in  any  respect  hidden,  and  were  such  dangers  that  the 
plaintiff  had  full  knowledge  of  and  fully  comprehended 
and  appreciated,  then  and  in  such  event  no  obligation 
existed  on  the  part  of  the  defendant  to  warn  plaintiff' 
of  the  danger  of  his  employment,  and  if  injured  under 
such  circumstances,  then  plaintiff  cannot  recover." 
[Trans,  of  Record,  pp.  254-255.] 

As  we  have  seen,  the  above  instruction  correctly 
stated  the  law. 

"Appellant  contends  that  respondent  was  guilty 
of  negligence  in  not  warning  and  instructing  him 
of  the  dangers  incident  to  his  employment  as  lofts- 
man.     Under  the  well-settled  law  in  this  state  and 
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elsewhere  it  is  the  duty  of  an  employer  to  instruct 
his  employees  only  when  the  dangers  of  their  em- 
ployment are  concealed.  N'o  such  duty  is  imposed 
on  hiiu  zifherc  the  dangers  are  obvious  and  appar- 
ent. 20  Am.  &  Eng.  Ency.  of  Law,  94,  and  cases 
cited;  i  Labatt  on  Master  and  Servant,  p.  522,  and 
cases  cited.  The  rule  is  stated  by  Labatt  in  the 
following  words :  'The  failure  to  give  instructions, 
therefore,  is  not  culpable,  -when  the  servant  might, 
by  the  exercise  of  ordinary  care  and  attention, 
have  knouni  of  the  danger;  or,  as  the  rule  is  also 
expressed,  where  he  had  all  the  means  necessary 
for  ascertaining  the  actual  conditions,  and  there 
was  no  concealed  danger  which  could  not  be  dis- 
covered.' "     (The  italics  are  ours.) 

Mugford  V.  Atlantic,  G.  &  P.  Co.,  7  Cal.  App. 
672,  676,  95  Pac.  674,  676. 

See  also,  to  the  same  effect: 

Bresette  v.  E.  B.  &  A.  L.  Stone  Co.,  supra,  162 

Cal.  74,  79; 
Berger  v.  St.  Paul  M.  R.  Co.  (Minn.),  38  N.  W. 

814,  815. 

''The  judge  further  charged:  'Now,  was  there 
anything  that  this  boy  needed  instruction  about  in 
connection  with  that  machine?  If  you  shall  say, 
considering  his  age,  capacity,  and  experience,  that 
it  was  necessary  for  his  employer  to  warn  him  not 
to  put  his  fingers  in  between  the  cogs,  and  that  if 
he  did  so  he  would  be  injured,  and  if  the  employer 
failed  to  do  that,  that  would  be  a  specific  act  of 
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negligence  for  which  he  would  be  liable.'  We  think 
it  is  preposterous  to  say  that  it  was  the  duty  of 
the  employer  to  warn  him  not  to  put  his  fingers 
in  between  the  cogs.  It  might  as  well  be  required 
to  warn  a  boy  12  years  old,  who  was  working  about 
boiling  water  or  a  hot  fire,  not  to  put  his  hand  into 
the  water  or  the  fire." 

Buckley   v.    Guttapercha   &   Rubber    Mfg.    Co., 
supra  (N.  Y.),  21  N.  E.  717,  718. 

It  is  manifest  that  the  plaintiff  in  error  was  entitled 
to  have  the  jury  instructed  that  if  the  dangers  were  so 
open  and  obvious  that  the  defendant  in  error  must  have 
had  full  knowledge  and  appreciation  of  them,  then 
there  was  no  duty  to  warn  him  thereof. 
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The  Court  Erred  in  Refusing  to  Give  Instruction  Num- 
ber VIII  Requested  by  the  Plaintiff  in  Error. 

The  refusal  of  the  court  to  give  instruction  No. 
VIII  requested  by  the  plaintiff  in  error  constitutes  the 
seventh  specification  of  error  herein  (see  p.  23,  ante), 
and  is  the  twenty-second  assigned  error  in  the  assign- 
ment of  errors.     [Trans,  of  Record,  p.  279.] 

The  instruction  requested  reads  as  follows : 

VIII. 

"The  proximate  cause  of  an  injury  in  a  damage  case 
is  that  cause  v/hich  naturally  led  to  and  which  by  a 
prudent  person  might  reasonably  have  been  expected  to 
be  instrumental  in  producing  the  injury  complained  of. 
In  determining  whether  a  certain  act  is  the  proximate 
cause  of  any  injury,  the  proper  test  is :  'Was  the  injury 
complained  of,  of  such  a  character  as  might  reasonably 
have  been  foreseen  or  reasonably  have  been  expected 
to  follow  as  the  result  of  such  an  act?'  The  rule  of 
proximate  cause  has  the  same  application  in  a  damage 
suit  in  which  a  minor  is  plaintiff,  as  in  the  case  of  an 
adult." 

[See  Trans,  of  Record,  pp.  256-257.] 

The  instruction  certainly  presented  a  correct  state- 
ment of  the  law  and  one  which  it  was  very  material, 
from  the  standpoint  of  the  plaintiff  in  error,  to  have 
given  to  the  jury. 

''But  even  w4iere  the  highest  degree  of  care  is 
demanded,  still  the  one  from  whom  it  is  due  is 
bound  to  guard  only  against  those  occurrences 
which  can  reasonably  be  anticipated  by  the  utmost 
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foresight.  It  has  been, well  said  that,  'If  men  went 
about  to  guard  themselves  against  every  risk  to 
themselves  or  others  which  might,  by  ingenious 
conjecture,  be  conceived  as  possible,  human  affairs 
could  not  be  carried  on  at  all.  The  reasonable  man, 
then,  to  whose  ideal  behaviour  we  are  to  look  as  the 
standard  of  duty,  will  neither  neglect  what  he  can 
forecast  as  probable,  nor  waste  his  anxiety  on 
events  that  are  barely  possible.  He  will  order  his 
precaution  by  the  measure  of  what  appears  likely 
in  the  known  course  of  things." 

Atchison,  Topeka  &  S.  F.  R.  Co.  v.  Calhoun  etc., 
213  U.  S.  I,  9. 

"The  injury  must  be  the  natural  and  probable 
consequence  of  a  negligent  act,  and  such  as  ought 
to  have  been  foreseen  in  the  light  of  attending  cir- 
cumstances.    Railway   Co.   v.   Kellogg,  94  U.   S. 

469." 

Goodlander  Mill  Co.  v.  Standard  Oil  Co.  (C.  C. 
A.),  63  Fed.  400-405,  et  seq. 

''But  unless  it  could  reasonably  have  been  antici- 
pated that  the  accident  which  was  the  immediate 
cause  of  the  injury  would  occur,  and  he  was  com- 
pelled by  the  act  or  omission  complained  of  to 
occupy  that  place,  the  injury  would,  in  no  legal 
sense,  be  the  consequence  of  the  act  or  omission. 
And  it  seems  to  us  that  there  was  no  evidence  of 
the  existence  of  either  of  these  facts." 

Handelun  v.  Burlington  C.  R.  &  N.  R.  Co.  (la.), 
32  N.  W.  4,  6. 
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"  'The  proximate  cause  of  an  injury  cannot  be 
referred  to  neglig-ence  unless  it  appears  that  such 
injury  was  the  natural  and  probable  consequence 
of  such  negligence,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  attending  circumstances. 

*        *        >K 

"The  elements  of  natural  and  probable  result, 
and  that  the  result  ought  to  have  been  foreseen 
by  a  person  of  ordinary  intelligence  and  prudence, 
in  the  light  of  attending  circumstances,  are  distin- 
guishing characteristics  between  mere  accident,  or 
negligence,  from  which  no  legal  responsibility  fol- 
lows, and  actionable  negligence.  If  one  be  injured 
by  the  act  of  another,  and  such  elements  are  not 
present,  it  is  referred  to  natural  imperfections  to 
which  the  mass  of  mankind  are  customarily  sub- 
ject, and  the  risks  incident  to  the  human  existence 
and  human  activity,  which,  in  the  associations  ot 
life,  all  members  of  society  are  supposed  to  as- 
sume." 

Deisentieter  v.  Kraus-Merkel  Maltin  Co.  (Wis.), 

72  N.  W.  735,  7Z7-7?>^- 

"The  question  is  not  whether  it  was  a  possible 
consequence,  but  ivhether  if  zvas  probable,  that  is, 
likely  to  occur,  according  to  the  usual  experience 
of  mankind.  That  this  is  the  true  test  of  respon- 
sibility applicable  to  a  case  like  this  has  been  held 
in  verv  manv  cases,  according:  to  which  a  wrons- 
doer  is  not  responsible  for  a  consequence  which  is 
merely  possible,  according  to  occasional  experience, 
but  only  for  a  consequence  which  is  probable,  ac- 
cording to  ordinary  and  usual  experience." 

Stone  V.  Boston  &  Albany  R.  Co.,  171  Mass.  636, 
6^^,  51  N.  E.  I,  3. 
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Had  tlie  instruction  requested  been  given  the  jury 
doubtless  would  have  conckided  that  the  plaintiff  in 
error  was  not  negligent.  In  the  first  instance,  as  we 
have  seen,  it  was  not  intended  that  an}^  employee  should 
go  upon  the  push-table.  Secondly,  the  defendant  in 
error  had  gone  there  over  the  dog-roller  without  injury 
a  number  of  times,  and  if  he  did  not  anticipate  injury, 
why  should  his  employer?  As  we  have  seen,  it  was 
admitted  by  the  defendant  in  error  that  there  were  lum- 
ber buggies  which  usually  stood  along  the  push-table, 
on  which  an  employee  might  mount.  There  was  also 
evidence  that  the  men  on  the  loading-table,  by  signal, 
could  and  sometimes  did  stop  the  operation  of  the  mill, 
and  the  jury  might  very  easily  have  assumed  that  an 
ordinarily  prudent  man,  in  the  situation  of  the  plaintiff 
in  error,  might  reasonably  have  assumed  that  his  em- 
ployees would  not  attempt  to  go  onto  the  push-table 
over  the  dog-roller;  that  when  it  became  necessary  for 
any  of  them  to  go  upon  the  push-table  they  would 
either  climb  upon  it  by  way  of  the  lumber  trucks,  or,  if 
they  could  not  use  the  trucks,  that  they  would  stop  the 
mill  before  attempting  to  cross  the  dog-roller. 

No  similar  instruction  to  that  requested  and  refused 
was  given.  It  stated  a  correct  rule  of  law  and  one  that 
was  very  essential  to  plaintiff  in  error  to  have  given 
to  the  jury.  The  refusal  of  the  learned  District  Court 
to  give  the  instruction  prevented  the  plaintiff  in  error 
from  having  its  side  of  the  case  considered  by  the  jury, 
and  we  believe  that  a  reversal  is  the  only  remedy. 
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VI. 

The  Court  Erred  in  Declining  to  Give  Instruction  Num- 
ber XI,  Requested  by  the  Plaintiff  in  Error. 

The  refusal  of  the  court  to  give  instruction  No.  XI 
requested  by  the  plaintifif  in  error  constitutes  the  eighth 
specification  of  error  herein  (see  pp.  23-24,  ante),  and 
the  twenty-fiftli  assigned  error  in  the  assignment  of 
errors.     [Trans,  of  Record,  pp.  281-282.] 

Two  acts  of  negligence  were  charged  by  the  defend- 
ant in  error:  one,  that  his  employer  furnished  him  an 
unsafe  place  in  which  to  work;  two,  that  it  was  negli- 
gence in  failing  to  warn  him  thereof.  It  is,  of  course, 
impossible  to  tell  which  theory,  if  either,  was  adopted 
by  the  jury  as  a  foundation  for  their  verdict.  As  a 
basis  for  the  averment  of  negligence  in  failing  to  fur- 
nish him  a  safe  place  in  which  to  work,  the  defendant 
in  error,  in  the  fourth  paragraph  of  his  second  amended 
com.plaint,  charged  that  when  a  jam  of  lumber  occurred, 
it  was  necessary  for  him  to  go  upon  the  push-table,  and 
that  the  only  means  provided  for  him  going  there  was 
over  the  dog-roller.  [Trans,  of  Record,  46-47.]  All  of 
the  allegations  of  negligence  were  denied  by  the  answer 
of  the  plaintiff  in  error  [Trans,  of  Record,  pp.  68-80], 
and  by  an  amendment  to  the  answer,  plaintifif  in  error 
specially  alleged  that  there  were  other  and  safe  means 
for  the  defendant  in  error  to  mount  to  the  push-table. 

Thus,  the  question  as  to  whether  the  defendant  in 
error  was  furnished  no  other  means  than  mounting  over 
the  dog-roller  was  placed  in  issue  by  the  pleadings  and 
also  by  the  evidence.  Plaintifif  in  error,  at  the  trial, 
contended    and    still    believes    that    the    evidence    con- 
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clnsively  demonstrated,  first,  that  no  employe  was  ex- 
pected to  go  upon  the  push-table  without  stopping  the 
machinery;  second,  that  there  were  two  ways  of  going 
upon  the  push-table  other  than  over  the  dog-roller,  both 
of  them  perfectly  safe.  If  such  were  the  case,  of  course, 
the  charge  of  negligence  in  failing  to  furnish  a  safe 
place  for  defendant  in  error  to  work  was  destroyed. 

The  eleventh  instruction  requested  by  the  plaintiff  in 
error  and  refused  is  as  follows: 

XI. 

"The  jury  are  hereby  instructed  that  if  they  shall 
find  from  the  evidence  that  plaintiff  had  knowledge  of 
the  fact  that  there  were  two  ways  by  means  of  w4iich 
he  could  have  climbed  upon  the  push-table — the  one  way 
being  to  step  over  the  spiked  roller  and  the  other  way 
being  to  climb  over  the  side  of  the  push-table,  by 
means  of  the  lumber  buggies ;  the  first  way  being  ex- 
tremely dangerous  and  so  known  to  him  to  be,  and  the 
other  way  safe  and  known  by  him  to  be  so.  And  if 
you  shall  believe  from  the  evidence  that  he  voluntarily 
chose  the  dangerous  way  of  going  upon  said  push-table, 
when  there  was  no  occasion  or  necessity  for  so  doing, 
and  in  so  doing  received  the  injury  of  which  he  com- 
plains, that  he  cannot  hold  the  defendant  responsible 
for  an  injury  which  directly  resulted  from  his  voluntary 
and  unnecessary  choice  of  the  more  dangerous  of  the 
two  ways  of  doing  the  work  he  attempted  to  do." 
[Trans,  of  Record,  p.  259.] 

At  the  time  of  the  happening  of  this  accident,  it  was 
the  universally  established  law  that  where  there  were 
two  ways  for  a  servant  to  perform  a  task,  one  safe  and 
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the  other  dangerous,  and  the  servant  voluntarily  chose 
the  dangerous  method,  he  could  not  recover.  Such 
necessarily  must  have  been  the  law.  Where  an  em- 
ployer furnished  a  safe  way  in  which  to  work,  he  should 
not  be  liable  merely  because,  from  the  necessary  con- 
struction of  the  machine  there  was  another  way  by 
which  the  servant  could  do  his  work  which  was  ex- 
tremely hazardous. 

Argument,  however,  is  not  necessary,  for  the  rule 
announced  in  the  instruction  requested  was  the  settled 
law  of  the  state  of  California. 

"The  evidence  shows  beyond  any  question  that 
the  defendant  had  provided  a  safe  and  secure  way 
to  a  closet  for  the  employees  of  the  car  machine 
shop  from  the  stairway  on  those  premises  up  and 
along  the  upper  story  of  the  building.  Having 
done  so,  it  had  done  all  that  the  law  cast  upon  it, 
and  it  was  the  duty  of  the  deceased  when  occasion 
required  to  take  that  safe  way.  When  a  safe  way 
is  provided  by  an  employer  and  a  dangerous  way 
exists,  if  an  employee  chooses  to  take  the  danger- 
ous way  and  is  injured,  he  is  guilty  of  contributory 
negligence  as  a  matter  of  law.  This  is  the  rule 
universally  recognized.  As  said :  'Where  a  person 
having  a  choice  of  two  ways,  one  of  which  is  per- 
fectly safe  and  the  other  of  which  is  subject  to 
risks  and  dangers,  voluntarily  chooses  the  latter 
and  is  injured,  he  is  guilty  of  contributory  negli- 
gence nnd  cannot  recover.  An  employee  must  take 
care  of  himself  as  well  as  the  master  must  take 
care  of  his  duties  and  his  employees.  These  obli- 
gations are  mutual,  and  it  is  the  law  that  if  a  man 
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voluntarily  puts  himself  in  a  dangerous  position, 
does  so  unnecessarily  when  there  are  positions  in 
connection  with  the  discharge  of  his  duties  which 
are  safe  which  he  can  be  placed  in,  he  cannot  re- 
cover damages  for  the  injury  to  which  he  has  con- 
tributed by  his  own  negligence.'  (Bailey  on  Per- 
sonal Injuries,  sees.  1123,  1124.)  In  Hoofman  v. 
American  Foundry  Co.,  18  Wash.  287  (51  Pac. 
385),  the  rule  is  expressed:  'Where  there  are  two 
methods  by  which  a  service  may  be  performed,  one 
perilous  and  the  other  safe,  an  employee  who  vol- 
untarilv  chooses  the  perilous  rather  than  the  safe 
one  cannot  recover  for  an  injury  thereby  sustained.' 
And  in  Dandie  v.  Southern  Pacific  Co.,  42  La. 
Ann.  686  (7  South.  792)  :  'The  servant  cannot 
recover  where  his  own  want  of  care  has  contributed 
to  the  injury.  If  among  the  different  modes  of 
performing  a  duty  he  selects  the  most  dangerous, 
which  unnecessarily  exposes  him  to  danger,  he  is 
responsible  for  the  selection.'  " 

Douglas   V.   Southern   Pac.    Co.,    151    Cal.   242, 
250-251. 

See  also  the  great  number  of  authorities  cited  in  sup- 
port of  the  decision,  also: 

Leard  v.  International  Paper  Co.,  60  Atl.  700; 
Covington  v.  Smith  Furn.  Co.,  50  S.  E.  761. 

"When  an  employee  has  his  choice  of  two  ways 
in  which  to  perform  a  duty,  the  one  safe,  though 
inconvenient,  and  the  other  dangerous,  he  is  bound 
to  select  the  safe  method;  and  if,  instead  of  so 
doing,  he  elects  to  pursue  the  dangerous  way,  and 
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is  in  consequence  injured,  he  is  guilty  of  such  neg- 
Hgence  as  will  bar  an  action  for  damages  against 
the  master." 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Rudolph  (Kan.), 
99  Pac.  224,  228. 

The  same  rule  has  been  repeatedly  recognized  by  the 
federal  courts. 

"Where  there  is  a  comparatively  safe  and  a  more 
dangerous  way  known  to  a  servant  by  means  of 
which  he  may  discharge  his  duty,  it  is  a  want  of 
ordinary  care  for  him  to  select  and  use  the  more 
dangerous  method." 

Gilbert  v.  Burlington,  C.  R.  &  N.  Ry.  Co.,  128 
Fed.  529,  534. 

See  to  same  effect  and  announcing  the  same  rule : 

Erdman  v.   Deer   River   Lumber  Co.,    182   Fed. 

42,  45 ; 

Morris  v.  Duluth  etc.  Co.,  108  Fed.  747,  749; 
Gowen  v.  Harley,  56  Fed.  973,  983. 

There  was  more  than  sufficient  evidence  to  justify 
the  court  in  giving  the  instruction  requested.  In  the 
first  instance,  as  we  have  seen  from  the  testimony  al- 
ready quoted,  the  defendant  in  error  could  have  stopped 
the  machinery  before  attempting  to  go  upon  the  table. 
Indeed,  Coffin,  a  fellow  employee,  testified  that  he  was 
signaling  the  trimmer  to  stop  at  the  time  McCann  at- 
tempted to  go  upon  the  table  [Trans,  of  Record,  pp. 
212-213].  In  addition  to  this  the  evidence  clearly  indi- 
cated that  there  were  stationed  at  each  side  of  the  load- 
ing-table trucks  which  were  kept  loaded  with  lumber 
and  upon  which  any  employee  could  mount  with  safety 
to   the   push-table   without   going   over   the   dog-roller. 
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The  defendant  in  error  himself  said: 

"At  times  I  mounted  this  push-table  from  those  cars 
or  trucks.  I  don't  know  exactly  why  I  did  not  mount 
from  one  of  those  trucks  on  the  day  I  received  the 
injury  unless,  if  I  remember  rightly,  there  was  a  truck 
there,  a  load  so  high  if  I  once  got  upon  it  I  would 
either  tip  down  one  end  and  dump  off  all  the  load,  or 
pull  half  the  load  off  on  me  if  I  jumped  to  get  up  on  top. 
That  is  a  kind  of  a  recollection  or  impression,  I  sup- 
pose."    [Trans,  of  Record,  pp.  145-146.] 

"There  was  a  truck  alongside  the  push-table  at  the 
time  this  accident  occurred;  it  was  standing  alongside 
the  push-table;  I  was  standing  alongside  the  carrying- 
table."    *    *    *     [Trans,  of  Record,  p.  123.] 

"1  did  not  state  positive  that  it  w^as  so  piled  with 
lumber  that  I  was  afraid  the  lumber  might  fall  off.  I 
said,  Tf  I  remember  rightly  it  was  that  high.'  "  [Trans, 
of  Record,  p.  156.] 

"The  most  convenient  way  was  to  get  up  on  table 
B."     [Trans,  of  Record,  p.  124.] 

Mr.  Kilty,  foreman  for  the  plaintiff  in  error,  in  rela- 
tion to  this  matter,  testified: 

"The  workmen  generally  mounted  the  platform  by 
two  trucks  on  the  inside.     *     *     * 

"There  generally  were  two  trucks,  one  on  the  inside. 
We  replace  them  both  at  the  same  time;  they  came  in 
for  loading;  the  loading  crev;  generally  done  this  re- 
placing. *  *  *  The  height  to  which  they  were  gen- 
erally loaded  depended  on  how  fast  the  lumber  came, 
and  if  we  had  cars  to  load  them  into  quickly,  and  a 
great  many  things;  they  would  go  from  two  feet  to 
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three  feet  high;  that  is,  from  1,500  to  2,000  feet  on  a 
truck,  1,500  feet  would  be  an  ordinary  load.  The 
height  would  not  make  them  fall  off;  it  was  the  faulty- 
loading  that  would  make  them  fall  off.  The  height 
would  not  cut  any  figure;  you  can  load  it  as  high  as 
you  please  and  not  have  it  slide.  *  *  *  The  boxing 
of  the  shaft  which  revolved  the  rollers  on  the  outside 
had  guards  on."     [Trans,  of  Record,  pp.  185-187.] 

As  before  observed,  there  was  also  evidence  that  the 
defendant  in  error  could  have  stopped  the  trimmer  or 
the  entire  mill  before  attempting  to  pass  over  the  dog- 
roller.  In  fact,  as  we  have  seen,  he  testified  that  he,  on 
previous  occasions,  had  sometimes  stopped  the  trimmer. 
[Trans,  of  Record,  p.  155.]  It  is  therefore  apparent 
that  the  jury  might  easily  have  concluded  that  there 
were  one  or  more  perfectly  safe  ways  maintained  by 
the  plaiatiff  in  error  by  which  the  defendant  in  error 
could  have  gone  to  the  push-table  and  that  such  fact 
was  known  to  the  defendant  in  error ;  that  the  defendant 
in  error  knew  that  lumber  trucks  were  kept  beside  the 
loading  and  push-taljles  for  the  very  purpose  of  allowing 
him,  or  any  other  employee,  to  reach  the  push-table; 
that  when  such  means,  for  any  reason,  could  not  be 
used,  that  the  employees  could  stop  the  trimmer  or  the 
mill. 

In  addition  to  this  there  was  still  another  way  in 
which  the  defendant  in  error  could  have  gone,  without 
injury,  upon  the  table.  Looking  at  the  photograph  on 
page  263  of  the  record  it  can  be  seen  that  at  the  end 
of  the  dog-roller  there  is  an  iron  pipe  which  extends 
upward  in  the  air.  It  must  be  borne  in  mind  also  that 
there  was  between  the  carrying-table  and  the  loading- 


—96— 

table  a  platform,  not  shown  in  the  picture,  and  it  is  per- 
fectly apparent  that  the  defendant  in  error  could  have 
stepped  upon  that  platform,  taken  hold  of  the  pipe  and 
so  stepped  upon  the  table  without  stepping  over  or 
across  the  dog-roller.  The  same  condition  will  be  seen 
by  examining  the  model,  the  wire  at  the  edge  of  the 
table  representing  the  pipe,  [Trans,  of  Record,  p.  171.] 
This  was  sufficient  evidence  alone  to  have  necessitated 
the  instruction.  In  regard  to  this  the  defendant  in 
error  testified: 

"I  identified  on  the  photograph  a  piece  of  iron  pipe 
that  extended  up  from  the  corner  of  the  push-table  and 
to  the  end  of  the  roller.  That  was  there  at  the  time  of 
the  accident.  It  was  about  three-quarter  inch  pipe, 
something  like  that. 

"Q-  Was  it  solid,  put  in  securely?  [165]  A.  There 
was  a  hole  in  there  and  it  was  down  in  that  hole.  I 
never  took  hold  of  that  pipe  when  I  got  up. 

"Q.  Couldn't  you  easily  have  gone  up  on  the  push- 
table  from  the  outside  of  the  roller  by  putting  your 
hands  upon  that  pipe;  could  you  not  have  stepped  upon 
the  projection  there  that  covered  this  revolving  shaft 
and  gone  up  that  way,  without  being  in  danger  of  get- 
ting your  foot  into  the  roller?  A.  Well,  being  it  is 
easy, — I  didn't  form  any  conclusion;  I  most  likely  didn't 
observe  it  at  the  time;  that  pipe  did  not  extend  up  very 
high.  The  pipe  extended  up  about  two  feet;  I  was  two 
feet  below  here,  so  the  pipe  stood  up  at  least  four  feet 
from  the  level  where  I  was  standing."  [Trans,  of 
Record,  pp.  171- 172.] 

Since  the  plaintiff  in  error  introduced  evidence  tend- 
ing to  show  that  there  were  two  ways  which  it  main- 
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tained  by  which  its  employees  could  go  to  the  push- 
table  when  necessary  without  stepping  over  or  coming 
near  to  the  dog-roller,  it  was  entitled  to  the  instruction 
recjuested.  No  similar  instruction  was  given  by  the 
learned  court ;  nor  was  the  jury  anywhere  informed  that 
if  the  plaintiff  in  error,  with  the  knowledge  of  the  de- 
fendant in  error,  maintained  a  safe  way  by  which  he 
could  go  to  the  push-table,  that  defendant  in  error  could 
not  recover  if  he  voluntarily  chose  a  dangerous  way. 

Under  the  instruction  as  given,  the  jury  were  war- 
ranted in  finding  that  the  plaintiff  in  error  was  guilty 
of  negligence  even  though  they  should  believe  that 
there  was  maintained  by  it  one  or  more  perfectly  safe 
ways  for  its  employees  to  go  upon  the  push-table  and 
that  such  ways  were  known  to  the  employees  and 
known  to  be  safe,  providing  the  jury  also  found  that 
there  was  another  way  by  which  employees  could  go 
upon  the  table  which  was  dangerous  and  was  known 
to  them  to  be  dangerous. 

We  believe  further  argument  is  unnecessary  to  show 
that  it  was  error  for  the  court  to  refuse  the  eleventh 
instruction  requested,  and  that  such  error  was  extremely 
prejudicial  to  plaintiff  in  error  and  alone  necessitates 
reversal  of  the  judgment. 
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Conclusion. 

The  case  may  be  briefly  summarized : 

The  defendant  in  error,  a  i3oy  seventeen  years  of  age, 
man  grown,  and  doing  a  man's  work,  was  employed  in 
the  sawmill  of  the  plaintiff  in  error;  upon  entering  tliat 
employment  he  undertook  to  study,  and  did  study,  the 
machinery  in  the  mill.  For  two  weeks  he  worked  in 
front  of  the  carrying-table  and  by  the  side  of  the  push- 
table.  During  that  time  he  observed  the  lumber  coming 
in  a  continual  stream  upon  the  two  tables.  Every 
moment  of  the  day  he  saw  the  rollers  in  the  push-table 
in  rapid  revolution,  propeUing  the  lumber  forward  to 
the  dog-roller;  he  saw  the  teeth  of  the  latter  fasten  in 
the  lumber  and  hurl  it  from  the  push-table  to  the 
carrying-table.  ?Ie  knew  that  the  "X"  board  was 
within  an  inch  or  so  of  the  dog-roller;  he  knew  that 
the  latter  was  armed  with  spikes,  and,  driven  by  the 
motive  power  of  the  mill,  was  making  at  least  a  hundred 
revolutions  a  minute.  He  knew  that  unless  the  mill  or 
the  trimmer  was  stopped  the  lumber  would  be  sent  in  a 
continual  stream  upon  both  tables.  He  knew  that  when 
he  was  upon  either  his  feet  v/ere  liable  to  be  struck  by 
the  swiftly  moving  lumber  and  knocked  from  under 
him.  He  knew  that  there  was  a  way  by  which  he  could 
stop  the  mill.  He  knew  that  without  stopping  the  mill 
he  could  stop  the  trimmer  and  thus  arrest  the  lumber 
from  coming  upon  either  table.  He  had  previously 
stopped  the  trimmer  upon  several  occasions.  He  knew 
that  trucks  loaded  with  lumber  stood  beside  the  push- 
table  and  he  had  mounted  to  the  push-table  by  these 
trucks  and  had  seen  others  do  so,  but  he  thought  that 
it  was  more  "convenient"  to  step  over  the  dog-roller. 
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On  the  day  of  the  accident  he  observed  a  stick  catch 
in  the  skids  and  feared  a  jam  would  result.  He  thought 
about  stopping  the  trimmer,  but  decided  that  it  was  an 
unnecessary  precaution.  With  the  machinery  running 
at  full  speed,  and  knowing  that  lumber  would  be  pour- 
ing like  a  torrent  over  the  dog-roller,  he  attempted  to 
step  or  jump  across  it  to  the  push-table. 

There  was  not  a  single  peril  of  his  situation  which 
w?s  not  open,  obvious  and  apparent.  The  learned  trial 
court,  declined,  however,  to  hold,  as  a  matter  of  law, 
that  he  assumed  the  risk  of  his  employment,  or  was 
guilty  of  contributorv  negligence  and  submitted  the 
questions  to  tlie  jury,  instructing  them  that  the  em- 
ployee did  not  assume  any  risk  arising  from  the  negh- 
gence  of  the  employer;  that  in  order  to  establish  the 
defense  of  assumed  risk,  it  must  be  shown  that  the  em- 
ployee had  actual  knowledge  of  the  dangers  of  his 
work,  thus  allowing  him  to  recover  if  he  did  not  have 
actual  knowledge  of  the  danger  of  his  work,  although 
his  failure  to  have  such  knowledge  was  the  result  of  his 
own  gross  inattention  and  lack  of  care,  and  although 
there  was  no  evidence  that  the  defendant  in  error  was 
not  of  ordinary  intelligence  and  did  not  fully  under- 
stand the  operation  of  the  machine.  The  learned  court 
further  charged  the  jury  that  in  determining  the  issue 
of  whether  the  plaintiff  in  error  had  used  due  care, 
they  should  consider  whether  the  defendant  in  error 
fully  understood  the  dangers  of  his  situation,  thus 
making  the  question  of  the  care,  or  lack  thereof,  of  the 
plaintiff  in  error  depend  upon  whether  the  defendant  in 
error  appreciated  the  dangers  to  which  he  was  exposed. 
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quite  regardless  of  whether  his  employer  had  used  due 
care  in  furnishing  him  a  place  of  work.  The  learned 
court  also  instructed  the  jury  that  if  they  should  believe 
that  the  defendant  in  error  did  not  fully  comprehend  or 
understand  the  perils  of  his  situation  through  his  youth 
or  inexperience,  that  it  was  the  duty  of  his  employer  to 
have  fully  instructed  him  of  such  dangers  and  perils, 
and  refused  to  charge  that  the  employer  was  not  re- 
quired to  instruct  its  employees  of  obvious,  open  and 
apparent  dangers;  also  the  learned  court  further  re- 
fused the  request  of  the  plaintiff  in  error  to  instruct 
the  jury  to  the  effect  that  it  could  not  be  held  negligent, 
except  for  such  result  as  might  reasonably  have  been 
foreseen  or  anticipated. 

Although  there  was  a  great  deal  of  evidence  to 
show  that  there  were  two  perfectly  safe  ways  by  which 
the  defendant  in  error  could  have  gone  upon  the  push- 
table  without  crossing  the  dog-roller,  the  learned  court 
refused  the  request  of  the  plaintiff  in  error  to  charge 
that  if  the  jury  should  believe  that  there  were  two  such 
ways,  one  dangerous  and  the  other  safe,  and  so  known 
to  him,  and  he  voluntarily  chose  the  dangerous  way, 
that  he  could  not  recover. 

We  submit  that  the  record  shows : 

1.  That  the  learned  trial  court  erred  in  denying  the 
motion  for  a  directed  verdict  in  favor  of  the  plaintiff  in 
error. 

2.  That  the  cause  was  submitted  to  the  jury  upon 
improper  instructions  and  the  jury  were  not  properly  or 
correctly  charged  as  to  the  law  governing  the  relation 
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of  employer  and  employee  as  it  existed  at  the  time  of 
this  regrettable  accident. 

For  each  and  all  of  the  reasons  which  we  have  urged, 
we  respectfully  submit  that  the  judgment  must  be  re- 
versed. 

All  of  which  is  respectfully  submitted. 

Gibson,  Dunn  &  Crutche^r, 

By  Norman  S.  Ste^rry; 
Wright  &  Winnkk, 
By  L^ROY  Wright, 
•^  Attorneys  for  Plaintiff  in  Error. 
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Brief  for  Defendant  in  Error 

STATEMENT  OF  THE  CASE. 

This  action  was  originally  brought  in  the  Superior 
Court  of  the  County  of  San  Diego,  State  of  California,  on 
July  30,  1908,  to  recover  damages  for  personal  injuries 
sustained  by  the  defendant  in  error  hereinafter  referred  to 
as  the  plaintiff,  on  July  30,  1907. 

It  was  removed  to  the  then  Circuit  Court  of  the  United 
States,  Ninth  Circuit,  in  and  for  the  Southern  District  of 
California,  in  January,  1909,  but  was  not  reached  for  trial 
in  the  District  Court  of  the  United  States  until  September 
12,  1913,  more  than  six  years  after  the  time  of  the  casualty. 
The  injuries  were  received  by  plaintiff  while  employed  in 
the  saw-mill  of  the  plaintiff  in  error,  hereinafter  referred 
to  as  the  defendant. 


The  cause  was  tried  upon  the  second  amended  complaint 
and  the  amended  answer  thereto,  and  an  amendment  to 
said  answer  (Trans.,  pp.  43  to  51;  68  to  82).  The  com- 
plaint, in  paragraph  3  thereof,  described  the  general  con- 
struction and  operation  of  the  mill  which  is  substantially 
admitted  in  the  answer. 

In  brief  terms,  the  work  of  the  mill  consisted  of  continu- 
ous, connected  and  contemporaneous  processes  of  convert- 
ing logs  into  lumber,  in  the  course  of  which  the  lumber, 
after  having  passed  through  the  preliminary  stages  was 
conveyed  to  a  trimmer  table  inside  of  the  mill,  which  sawed 
it  into  the  desired  lengths;  and  as  sawed,  the  revolving 
devices  in  the  trimmer  carried  the  manufactured  lumber 
and  dumped  it  sidewise  upon  skids,  making  a  slide  outside 
of  the  mill  leading  downward  to  a  "push  table"  in  the  sur- 
face of  which  were  revolving  rollers,  including  a  roller 
studded  with  "dogs" ;  /.  e.,  projections  or  spikes ;  these 
rollers  carried  the  lumber  at  right  angles  from  the  direc- 
tion in  which  it  was  received  from  the  skids  until  it  drop- 
ped two  feet  downward  upon  the  loading,  otherwise  called 
the  carrying  table;  from  which  the  lumber  was  taken  and 
loaded  on  trucks  by  the  employees  to  be  wheeled  away. 

THE  ISSUES. 

The  plaintiff  in  substance  alleges  that  on  July  30,  1907, 
he  was  of  the  age  of  17  years  and  3  months,  and  was  in 
the  employ  of  the  defendant  in  thus  loading  lumber. 

That  by  reason  of  the  defective  condition  and  operation 
of  the  "slide"  it  failed  to  properly  carry  the  lumber  down 
upon  the  push  table,  by  reason  of  which  accumulations, 
jams  and  clogs  of  the  continuous  stream  of  lumber  fre- 
quently occurred. 

That  the  defendant  required  of  plaintiff,  as  part  of  his 
employment  whenever  such  jams  occurred,  to  mount  said 
push  table  while  said  rollers  therein  were  in  operation  and 


lumber  was  being-  delivered  in  a  continuous  stream  from 
the  inside  of  the  mill  to  disentangle  and  loosen  such  jams, 
and  see  that  the  lumber  was  kept  moving  down  the  slides, 
and  on  and  from  the  push  table  upon  the  loading  table.  That 
this  work  was  required  to  be  done  while  the  mill,  includ- 
ing said  rollers  in  the  push  table,  was  in  full  operation, 
amid  the  great  noise  and  confusion  attendant  thereto, 
and  without  interruption  of  the  stream  of  lumber  from 
the  mill ;  that  the  work  and  labor  of  loosening  and  releas- 
ing the  lumber  required  extreme  and  desperate  haste  and 
the  exercise  of  great  and  violent  muscular  exertion,  and 
under  the  circumstances  was  of  an  extremely  distracting 
character,  and  particularly  unsuitable  for  a  youth  of  plain- 
tiff's age  and  experience.  That  by  reason  of  the  said  con- 
ditions the  said  push  table  was  an  unsafe  and  dangerous 
place  on  or  about  which  to  work,  and  the  work  itself  made 
perilous  and  unsafe,  as  defendant  knew. 

That  with  full  knowledge  of  plaintiff's  youth  and  inex- 
perience the  defendant  failed  and  neglected  to  warn  plain- 
tiff of  the  dangers  and  perils  incident  to  said  work,  and 
carelessly,  negligently  and  recklessly  required  plaintiff  to 
expose  himself  to  said  perils  and  dangers. 

That  defendant  failed  to  use  ordinary  or  any  care  to 
provide  a  safe  way  or  appliance  for  plaintiff's  use  in 
mounting  said  "push  table",  and  had  provided  no  other 
means  for  mounting  upon  said  "push  table"  than  to  step  up 
and  upon  the  same  from  said  "carrying  table"  over  said 
"dog  roller"  revolving  at  the  end  of  said  push  table,  next 
to  said  "carrying  table".  That  said  "push  table"  was  de- 
fective and  unsafe  in  that  defendant  did  not  have  or  pro- 
vide a  reasonably  safe  means  to  protect  plaintiff  from  said 
dog  roller. 

That  on  said  July  30,  1907,  while  plaintiff  was  so  em- 
ployed, a  jam  of  lumber  occurred  between  the  skids  of  the 
slide  and  on  the  push  table;  that  while  plaintiff,  in  the 


course  of  what  was  required  of  him  in  said  employment, 
was  mounting  upon  said  push  table  to  disentangle  the  lum- 
ber which  was  so  clogged,  jammed  and  piled  up  on  said 
push  table,  plaintifif's  right  foot  was  caught  by  said  dog 
roller  and  he  was  thrown  down  upon  said  push  table  and 
his  foot  bruised  and  mangled,  requiring  its  amputation. 

The  amended  answer  denied  all  the  allegations  of  neg- 
ligence, and  makes  denials  that  plaintiff  ''was  required  to 
go  upon  said  push  table"  (Tr.,  p.  70) ;  avers  that  the  said 
push  table  was  not  a  place  on  which  any  employee  or  per- 
son whomsoever  was  required  or  expected  or  permitted 
to  work  (Tr.,  p.  71) ;  alleges  that  said  push  table  "was  as 
safe  as  it  was  possible  for  a  machine  of  its  nature  and  kind 
to  be"  (Tr.,  p.  71);  "denies  that  plaintiff  was  expected, 
permitted  or  required  by  defendant,  or  any  of  its  servants, 
agents  or  employees  to  mount  or  go  upon  said  push  table" 
(Tr.,  p.  7?>)\  states  that  defendant,  "inasmuch  as  said 
push  table  was  not  a  place  where  work  was  to  be  done,  or 
which  it  was  expected  would  be  mounted,  denies  that  any 
duty  rested  upon  it  to  provide  any  means,  way  or  appli- 
ances for  the  use  of  plaintiff  or  any  person  to  mount  or  go 
upon  the  same"  (Tr.,  pp.  73-74) ;  "denies  that  at  said 
time  *  *  *  the  said  outside  platform  or  'push  table' 
was  a  place  for  plaintiff  to  work  in,  or  in  which  he  was  ex- 
pected, permitted  or  required  by  defendant  to  work, 
whether  unsafe,  as  stated  in  the  complaint,  or  at  all"  (Tr., 
p.  74).  The  defendant  further  alleges  "that  it  had  in- 
structed said  plaintiff  not  to  go  on,  over  or  upon  the  said 
push  table,  and  had  not  only  warned  and  instructed  him 
not  to  go  on  said  push  table,  but  had  ordered  him  not  to  go 
on  said  push  table:  that  there  was  no  necessity  of  plain- 
tiff's getting  on  said  push  table"  (Tr.,  p.  76). 

In  line  with  these  reiterated  denials,  and  averments  is 
the  admission  (Tr.,  p.  70) : 


"And  defendant  further  answering  admits  that  it 
had  provided  no  means  for  mounting  on  said  'push 
table'  and  alleges  that  such  push  table  was  not  to  be 
mounted  by  any  of  the  defendant's  servants,  agents 
or  employees  at  any  time,  while  said  mill  was  in  op- 
eration." 

Reference  is  made  to  these  repeated  denials  and  aver- 
ments to  the  effect  that  the  push  table  was  never  to  be 
mounted  while  the  mill  was  in  operation,  and  that  there  was 
no  necessity  for  so  doing;  and  the  admission  that  no  means 
were  provided  for  mounting  it,  to  call  attention  to  the 
significant  change  in  the  attitude  of  defendant  on  this  sub- 
ject by  the  amendment  to  the  answer  made  at  the  trial, 
September  12,  1913  (Tr.,  p.  82). 

This  amendment  strikes  out  all  that  part  of  paragraph 
4  of  the  amended  answer,  including  all  the  matter  in  the 
last  clause  of  the  same  commencing  with  the  words  above 
quoted,  to-wit:  "and  defendant  further  admits  that  it  pro- 
vided no  means  for  mounting  on  said  push  table"  (Tr., 
p.  70),  and  includes  in  the  stricken  portion  the  allegation 
that  the  push  table  was  not  to  be  mounted  "while  said  mill 
was  in  operation";  and  substitutes  itself  in  place  of  the 
matter  stricken  out. 

In  this  amendment  occurs  this  language  in  its  context: 

"That  it  was  the  custom  of  the  employees  zvhen- 
ever  it  became  necessary  to  mount  said  push  table,  to 
mount  the  same  from  the  lumber  buggies,  which  was 
a  safe,  easy  and  convenient  means  of  mounting  said 
push  table." 

This  amendment,  we  submit,  made  a  vital  change  in  the 
theory  of  the  defendant,  both  by  what  it  struck  out  and 
what  it  impliedly  admits. 

Whereas  the  original  amended  answer  denied  that  there 
was  any  necessity  to  mount  the  push  table,  this  amendment 
concedes  it.     Whereas  the  original  amended  answer  con- 


tained  the  allegation  that  the  push  table  was  not  to  be 
mounted  while  the  mill  was  in  operation,  the  striking  out 
of  that  allegation  in  connection  with  the  allegation  con- 
ceding the  necessity  for  mounting,  concedes  that  such 
mounting  was  to  be  done  while  the  mill  was  in  operation. 

Instead  of  the  allegations  in  the  original  amended  an- 
swer that  no  employee  was  permitted  to  mount  the  push 
table,  the  defendant  by  the  amendment  alleges  the  ''cus- 
tom of  the  employees  whenever  it  became  necessary  to 
mount  said  push  table  to  mount  the  same." 

Thus  all  the  elaborate  denials  that  defendant  did  not 
require  or  expect  its  employees  to  mount  the  push  table 
while  the  mill  was  in  motion  is  abandoned,  and  all  that  was 
left  in  issue  under  the  denials  in  respect  of  this  extraor- 
dinary requirement  was  whether,  in  making  it,  defendant 
used  ordinary  care  commensurate  with  the  circumstances 
and  the  age  and  experience  of  plaintiff  to  make  it  safe  for 
plaintiff  to  mount  the  table  to  loosen  jams  and  accumula- 
tions of  lumber. 

In  addition  to  such  residuum  of  denials,  the  amended 
answer  pleaded  as  defendant's  affirmative  defenses,  that 
plaintiff  assumed  the  risk  of  his  injury;  and  that  he  con- 
tributed to  it  by  his  own  negligence. 

The  amended  answer  also  alleges  as  a  distinct  defense 
that  plaintiff's  injuries  were  caused  wholly  or  in  part  by 
the  negligence  of  his  co-employees.  But  no  evidence  was 
introduced  in  support  of  this  defense  and  no  insistence 
was  made  upon  it  at  the  trial. 

The  trial  was  had  before  a  jury  upon  the  issues  as  to 
the  negligence  of  defendant,  as  to  the  defense  of  assump- 
tion of  the  risk  and  as  to  the  defense  of  contributory  neg- 
ligence. 

The  verdict  having  passed  for  plaintiff,  the  defendant 
brings  this  writ  of  error  herein. 


THE  CASE  AS  DEVELOPED  BY  THE  EVIDENCE. 

The  case  is  entirely  free  from  any  objection  to  testimony 
or  evidence  and  the  record  contains  no  assignment  of  error 
in  that  behalf. 

The  printed  brief  for  defendant  begins  the  argument 
with  the  following  statement: 

"We  feel  that  it  is  a  very  debatable  question 
whether  there  was  any  evidence  to  warrant  the  im- 
plied finding  of  the  jury  that  plaintiff  in  error  was 
guilty  of  negligence.  Vv^e  do  not  discuss  that  issue 
however." 

Since  debatable  questions  of  fact  must  be  resolved  by 
the  appellate  court  in  favor  of  the  verdict,  it  would  seem 
that  this  amounts  to  a  virtual  concession  that  the  defend- 
ant was  negligent  in  all  the  respects  which  any  evidence 
tended  to  prove. 

Notwithstanding  this  apparent  concession,  that  the  ver- 
dict is  justified  in  finding  defendant  guilty  of  negligence, 
we  deem  it  proper,  especially  having  regard  to  the  vital 
bearing  of  negligence  on  part  of  the  master  upon  this  de- 
fense of  assumption  of  the  risk,  to  follow  the  suggestion  of 
the  author  of  Labatt's  Master  &  Servant,  p.  3113,  2nd 
edition,  where  he  says. 

"But  the  present  writer  is  strongly  of  the  opinion 
that,  in  practical  litigation,  the  method  of  inquiry 
which  will  produce  the  most  equitable  and  satisfac- 
tory results  is  that  which  fixes  attention  first  of  all 
upon  the  question  of  the  defendant's  negligence." 

To  this  end,  it  seems  desirable  to  refer  to  the  evidence 
including  that  respecting  the  "trimmer  table",  the  "push 
table",  the  "carrying"  or  "loading  table",  and  the  "load- 
ing platform"  with  which  the  ordinary  and  extraordinary 
work  required  of  plaintiff  brought  him  in  relation.  The 
exhibit  1  in  connection  with  the  photograph  furnished  by 
defendant,  made  Exhibit  2,  pp.  262-263,  of  the  transcript. 
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and  set  out  on  pp.  7  and  8  of  the  brief,  assist  in  compre- 
hending their  relation  taken  in  connection  with  the  de- 
scription of  the  locus  in  quo  given  by  McCann,  pp.  94-101, 
103-108.  The  trimmer  was  entirely  inside  of  the  mill  and 
the  letter  *'E"  on  the  plat  simply  indicates  the  east  wall 
of  the  mill  behind  which  the  trimmer  was  located.  In  the 
photograph  "E"  simply  marks  the  one  skid  nearest  the 
south  end  of  the  push  table. 

This  trimmer  table  was  32  feet  in  length,  east  and  west, 
by  12  feet  in  width.  Its  easterly  side,  over  which  the  lum- 
ber was  discharged  upon  the  slides  was  in  an  opening  in 
the  east  wall  of  the  mill  at  a  height  of  not  less  than  8  feet 
7  inches  above  the  level  of  the  loading  platform,  marked 
"F"  in  the  two  exhibits;  and  5  feet  above  the  level  of  the 
carrying  table  "B",  and  3  feet  above  the  level  of  the  push 
table;  it  sloped  from  the  east  wall  of  the  mill  for  its  width 
of  12  feet  inward  and  downward  within  the  mill.  In  this 
trimmer  there  reached  endless  chain  lumber  carriers  from 
west  to  east.  The  workman  who  operated  the  trimmer 
had  his  location  at  the  southwest  corner  of  the  trimmer 
lower  than  the  lower  end  of  the  trimmer  (Tr.,  p.  97-98). 
The  east  side  of  the  mill  below  the  trimmer  was  boarded 
up  so  that  it  is  apparent,  as  the  testimony  shows,  that  the 
operator  could  not  see  the  lumber  after  it  was  delivered 
over  the  trimmer  to  the  skids  leading  to  the  push  and 
carrying  tables  (Tr.,  p.  98,  223).  Nor  could  he  see  any 
thing  of  jams  on  the  push  or  carrying  table.  He  was  out 
of  sight  from  the  place  where  the  plaintiff  and  his  asso- 
ciates worked  (Tr.,  p.  223).  The  operator  of  the  trimmer 
table  could  check  for  a  limited  time  the  stream  of  lumber 
coming  to  him  from  passing  over  the  trimmer.  But  there 
is  nothing  to  show  that  he  had  any  control  of  the  motive 
power  which  operated  the  carriers  in  the  trimmer  or  the 
rollers  in  the  "push  table".  This  power  was  applied  from 
the  central  machinery  in  the  inside  of  the  mill.     When  a 


jam  got  so  bad  that  he  had  to  be  signalled  to  stop  the 
stream  of  lumber  he  could  not  be  made  to  hear  by  shouting 
on  account  of  the  noise,  but  nothing  short  of  mounting 
the  carrying  table  and  throwing  a  block  or  some  such  ob- 
ject to  him  would  attract  his  attention  (Tr.,  p.  129-139). 
The  function  of  the  trimming  table  was  to  saw  the  lum- 
ber of  the  lengths  in  which  it  came  from  the  log  as  it 
passed  over  that  table  into  merchantable  lengths  by  dis- 
appearing saws  worked  by  treadles ;  the  longest  pieces  fell 
on  the  push  table  and  the  shorter  ends  trimmed  off  fell 
upon  the  carrying  table  (Tr.,  p.  98-99). 

That  any  reasonable  or  adequate  method  of  attracting 
the  attention  of  the  operator  of  the  trimmer  to  check  the 
stream  of  lumber  over  the  trimmer  was  provided  cannot 
be  claimed  under  the  testimon}/^.  Indeed,  it  is  apparent 
that  it  was  not  expected  or  intended  that  any  attempt 
should  be  made  to  stop  his  work,  and  that  the  utmost  ex- 
ertion was  required  of  the  loaders  to  avoid  checking  up 
his  work,  for  this  led  to  the  accumulation  of  lumber  on 
him  (p.  130).     Kelty  testified  (Tr.,  p.  189-190): 

"I  couldn't  say  that  I  ever  did  see  the  trimmer 
stopped  to  clear  away  a  jam  on  the  push  table.  It 
would  be  a  good  thing  to  do  it.  I  couldn't  say  I  did 
see  it  stop  for  the  purpose  of  clearing  the  push  table." 

The  surface  of  the  push  table  "A"  was  5  feet  7  inches 
above  the  level  of  the  loading  platform  "F".  Its  length 
was  17  feet  11  inches  and  its  width  4  feet.  It  had  in  its 
surface  five  iron  rollers,  which  revolved  from  north  to 
south,  each  of  6  inches  diameter,  one  at  the  north  end ;  one 
at  the  south  end,  which  was  studded  with  dogs  or  spikes, 
and  the  other  dividing  the  intermediate  space  between  the 
two  center  ones.  They  rose  an  inch  above  the  surface  of 
the  table  and  were  given  from  100  to  150  revolutions  per 
minute,  the  motion  being  communicated  to  them  by  being 
geared  to  a  revolving  shaft  of  the  same  velocity  two  inches 
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in  diameter,  extending  along  the  east  edge  of  the  table 
for  its  whole  length  within  about  six  inches  of  its  top. 
The  upper  surface  of  this  shaft  was  for  more  than  half 
of  its  diameter  exposed  and  uncovered.  It  was  protected 
by  a  board  at  its  under  side  but  not  at  the  top  (McCann, 
Tr.,  p.  152,  171;  Kelty,  p.  195) ;  Exhibit  2,  p.  263;  Coffin, 
contra,  p.  223;  and  see  photograph. 

This  push  table  at  the  time  of  the  casualty  was  removed 
three  feet  east  from  the  east  wall  of  the  mill  and  the  space 
between  the  west  side  of  the  push  table  and  the  transverse 
opening  in  the  east  side  of  the  mill  was  bridged  at  the  time 
of  the  occurrence  by  six  skids  of  lumber  set  up  edgewise 
(Diller,  p.  174),  which  extended  from  the  western  line 
and  surface  of  the  push  table  up  to  the  eastern  edge  of  the 
trimmer  in  the  wall  of  the  mill,  3  feet  vertically  above ;  this 
made  the  inclination  of  the  skids  about  45  degrees  (Tr.,  p. 
106).  Below  the  space  bridged  over  by  the  skids  was  a 
pit  (Tr.,  p.  118).  Along  the  east  edge  of  the  surface  of 
the  push  table  for  its  whole  length  was  a  4-inch  wide  guard 
of  planking  extended  for  a  height  of  2  inches  above  the 
surface  of  the  push  table  (Tr.,  p.  104,  174).  The  purpose 
of  this  was  to  keep  the  lumber  ejected  by  the  revolving 
chain  carriers  of  the  trimming  table  over  the  upper  edge 
of  the  trimmer  and  down  the  skids  on  the  push  table  from 
going  over  the  east  side  of  the  table  and  the  revolving 
shaft  there  (Tr.,  pp.  104,  164-165).  Jams  and  the  force 
of  lumber  coming  down  against  this  rail  had  the  eflfect  to 
bend  and  gouge  it  out. 

The  force  with  which  the  sticks  and  pieces  of  lumber 
came  down  these  skids  is  variously  described  by  the  wit- 
nesses. "They  came  down  rather  swiftly" ;  "with  consid- 
erable force"  (McCann,  tr.,  p.  164-165).  "That  timber 
comes  down  there  very  viciously"  (Coffin,  Tr.,  p.  216). 
The  skids  were  gouged  out  on  the  surface  and  broke  ofif 
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at  the  ends.  As  shown  in  the  photograph  they  show  wear 
(Kelty,  Tr.,  p  198;  Coffin,  Tr.,  p.  219), 

The  design  of  this  push  table  was  to  work  automatic- 
ally in  transporting  the  lumber  which  was  precipitated 
down  the  skids  from  the  trimmer  table  at  right  angles 
from  the  direction  in  which  it  was  received,  southward 
and  land  it  upon  the  carrier  table. 

The  carrier  table  was  located  with  its  nearest  edge  two 
feet  south  of  the  south  edge  of  the  push  table  and  two  feet 
lower  in  elevation.  It  extended  east  and  west  and  was 
provided  with  flat  link  chain  carriers  revolving  in  its  sur- 
face in  that  direction  and  therefore  at  right  angles  to  the 
direction  in  which  the  lumber  came  from  the  push  table. 
Upon  this  carrier  table  there  were  precipitated  the  shorter 
pieces  of  lumber  over  skids  from  the  trimmer  at  the  same 
time  that  it  was  receiving  lumber  from  the  push  table  so 
that  the  two  streams  of  lumber  met  on  the  carrying  table 
(Tr.,  p.  98).  The  function  of  this  table  was  also  to  work 
automatically  in  carrying  the  lumber  eastward  until  it 
was  held  up  by  a  timber  nailed  across  it  at  a  distance  on 
a  line  as  far  east  as  the  loading  platform  extended,  which 
was  ten  feet  from  the  push  table.  The  checking  of  the 
movement  of  the  lumber  at  that  place  was  a  temporary  ar- 
rangement, as  the  construction  of  the  carrying  table  then 
going  on  contemplated  that  it  should  be  extended  to  a 
length  of  125  or  130  feet  (Diller,  p.  174).  But  in  its  un- 
completed condition  at  the  time  of  this  casualty  the  plain- 
tiff and  his  associates  were  required  to  handle  the  whole 
output  of  the  mill  upon  what  was  termed  the  loading  plat- 
form. 

The  loading  platform  is  marked  F  on  the  two  exhibits. 
It  extended  from  the  line  of  the  carrying  table  northward 
along  and  beyond  the  east  side  of  the  push  table  adjoining. 
It  was  only  ten  feet  wide  east  and  west,  and  as  the  witness 
for  defendant.  Kilty  states  (Tr.,  p.  197)  "It  was  a  rather 
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confined  and  congested  place  to  handle  all  this  lumber  and 
at  the  same  time  to  have  the  men  keep  watch  of  the  push 
and  carrying  table,"  but,  he  adds,  "it  answered  the  pur- 
pose." 

The  significance  of  the  fact  of  this  uncompleted  condi- 
tion of  the  carrying  table  at  the  time  of  the  casualty  lies 
in  the  fact  that  the  plan  of  construction  contemplated  the 
removal  of  the  lumber  loaders  entirely  away  from  all  care 
for  or  oversight  of  the  operation  of  the  push  and  carrying 
table,  the  loading  and  sorting  of  the  lumber  being  done 
when  it  was  completed  in  the  ample  room  afforded  by  the 
extension  of  such  table  for  its  125  or  130  feet.  After  the 
completion,  the  oversight  of  the  push  and  carrying  table 
and  skids  in  their  completed  installation  and  adaptation 
was  committed  to  a  man  distinct  from  the  loaders  and  made 
an  entirely  separate  employment,  and  the  loading  table  was 
abandoned  as  such  (Tr.,  pp.  93,  99,  105,  174-5). 

The  loading  table  was  depressed  5  feet  7  inches  below 
the  surface  of  the  push  table,  and  3  feet  and  7  inches  be- 
low the  surface  of  the  carrying  table.  The  space  between 
the  push  table  and  the  carrier  table  had  a  small  platform 
at  the  height  of  2  feet  4  inches  from  the  floor  of  the  load- 
ing platform  F  (Tr.,  pp.  112,  141)  with  a  small  step  lead- 
ing from  F  to  it  for  the  purpose  of  facilitating  getting  up 
on  to  it  (Tr.,  p.  177).  From  this  small  platform  to  the 
carrying  table  was  1  foot  3  inches. 

This  mill  commenced  operation  in  May,  1897,  and  was, 
therefore,  new.  The  plaintifif  had  been  employed  the 
earlier  two  weeks,  about  five  weeks  before  his  injury,  as  a 
laborer  to  load  lumber  on  two-wheeled  push  carts  after  it 
came  from  the  mill.  During  that  time  the  mill  was  with- 
out a  push  table  or  carrier  table,  but  the  lumber  was  sent 
from  the  trimmer  over  skids  to  the  loading  platform  (Tr., 
p.  180).  Plaintifif  was  then  laid  ofif  for  a  week  or  more 
during  which  time  the  defendant  installed  the  push  table 
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and  carrier  table  to  receive  and  deliver  the  lumber  from 
the  trimmer  within  reach  of  the  workmen  to  be  loaded  on 
trucks  for  removal.  Plaintiff  was  re-employed  to  do  the 
same  work  (Tr.,  109,  130-131,  180).  Defendant's  out- 
side foreman.  Kilty,  describes  the  work  assigned  to  him  as 
follows  (Tr.,  p.  179): 

"He  was  one  of  four  men  to  take  the  lumber  as  it 
came  from  the  mill  and  delivered  on  the  carrying 
table  there,  as  it  has  been  named,  to  load  it  on  trucks. 
I  told  him  what  to  do." 

That  this  newly  installed  machinery  was  expected  to 
work  automatically  in  bringing  the  lumber  within  reach 
of  these  four  men  without  necessity  for  having  their  de- 
fective operation  supplemented  by  the  men  mounting  upon 
the  push  and  carrying  table  is  clear.  Kilty  says  (Tr.,  p. 
193) : 

'Tt  wasn't  anybody's  regular  business  to  get  up 
there.  When  the  thing  was  built  it  wasn't  intended 
that  anybody  should  get  up  there." 

The  original  amended  answer  plainly  went  upon  the 
theory  that  what  was  so  intended,  was  what  the  machinery 
was  capable  of  accomplishing,  without  requiring  anyone 
to  mount  these  tables  to  help  out  their  very  defective  ope- 
ration which  resulted  in  all  sorts  of  jams,  cloggings  and 
eccentricities  in  their  work  of  conveying  the  lumber, 
which  if  not  relieved  would  call  for  stopping  the  whole  op- 
eration of  the  mill. 

But  as  recognized  by  the  amendment  to  the  answer  at  the 
trial  the  necessity  for  relieving  the  recurring  results  of 
this  defective  functioning  soon  developed  when  the  work 
began  after  the  installation  of  the  new^  machinery. 

This  necessity  arose  from  the  defective  installation  of 
the  push  table  and  the  defective  construction  of  the  skids 
leading  to  it.    The  skids  were  of  wood  without  any  bear- 
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ing  surface  of  iron  (Tr.,  p.  167).     As  Kilty  says  (Tr.,  p. 
198) : 

"These  skids  were  of  wood  2x6  and  were  not  shod 
with  iron  at  the  time  this  accident  occurred,  and  all 
sorts  of  lumber  came  down  on  them;  some  heavy 
lumber;  all  kinds  of  lumber — everything  that  came 
down  from  the  mill.  Naturally  it  very  soon  gouged 
out  the  surface  of  these  skids  and  broke  ofif  the  ends. 
It  will  wear — looking  at  the  photograph,  those  skids 
show  wear.  The  irons  were  put  on  them  to  preserve 
them"  (that  is  after  the  casualty). 

The  natural  consequence  of  this  condition  of  the  skids 
was  to  carry  and  deliver  the  lumber  in  all  sorts  of  eccen- 
tric ways  and  to  defeat  the  automatic  action  of  the  skids 
and  push  table.  Sometimes  a  stick  of  lumber  would  be 
thrown  so  that  it  stood  upright  between  the  skids  with 
one  end  in  the  pit  and  the  other  end  sticking  above  the 
skids,  which  created  a  jam.  (Tr.,  pp.  117-118).  Coffin 
testifies  that  at  the  time  of  the  casualty  a  2x4  or  a  2x6 
there  stood  and  was  making  a  jam  as  well  as  that  a  board 
had  lodged  on  the  table.  (Tr.,  p.  222).  The  defective 
operation  of  the  machine  thus  installed  as  shown  by  the 
undisputed  testimony,  caused  a  necessity  for  some  agency 
to  mount  the  table  to  relieve  the  jams.  This  labor  and 
risk  was  an  extra-hazardous  work,  superadded  to  plain- 
tiff's proper  work  and  imposed  on  him  by  defendant. 

It  was  in  fact  a  period  of  experimentation  with  the  in- 
stallation of  this  new  machinery.  The  defendant  experi- 
mented with  it  at  the  expense  of  the  lumber  loaders  and 
particularly  of  plaintiff,  the  youngest  and  most  willing 
worker,  emulous  of  approving  himself  to  his  employer, 
under  whose  eye  and  insistence  he  repeatedly  exposed 
himself  to  the  lurking  danger  that  led  to  his  injury,  which 
we  hereafter  more  fully  discuss. 

So  we  have  the  testimony  of  the  witness  for  defendant 
Kilty,  who  cannot  be  accused  of  any  efifort  to  favor  the 
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plaintiff.  We  submit  that  his  testimony,  which  we  are 
about  to  quote,  justified  the  court  in  submitting  it  to  the 
jury,  and  supports  the  impHed  finding  by  the  verdict  of  the 
truth  of  the  allegations  in  the  complaint  that  defendant 
imposed  on  plaintiff  the  requirements  to  mount  the  push 
table  while  the  mill  and  rollers  were  in  operation  when- 
ever jam  and  stoppages  of  lumber  made  that  necessary. 
Kilty  "testified  (Tr.,  pp.  192,  193) : 

"I  don't  believe  there  is  anybody  that  could  tell 
about  how  many  times  during  that  two  weeks  that 
the  machine  was  set  up  that  the  men  had  occasion  to 
get  up  on  the  push  table.  I  didn't  keep  track  of  it.  It 
would  he  a  good  many  times. 

"I  saw  Mr.  Coffin  and  the  young  man  upon  that 
push  table  and  was  up  there  myself.  Also  saw  the 
scaler  up  there  sometimes,  the  man  that  scaled  the 
lumber,  that  tallied  it ;  he  would  happen  to  come  along 
there  from  some  car  and  would  punch  it  out.  It 
wasn't  anybody's  regular  business  to  get  up  there. 
When  the  thing  zvas  built  it  wasn't  intended  that  any- 
body shoidd  get  up  there.  The  men  did  go  up  fre- 
quently, as  they  found  they  liad  to  because  the  lum- 
ber zvould  go  wrong,  something  would  happen  that 
would  cause  it  to  stop,  and  if  they  didn't  get  up  there 
and  release  these  jams  the  lumber  would  eventually 
pile  up  so  it  would  have  to  be  taken  off  and  loosened. 
Certainly,  they  had  to  remove  those  jams;  I  don't  say 
they  did  not  have  to  get  up  on  that  platform.  I  haven't 
said  that;  it  was  necessary  to  go  up  there  on  the  push 
table.  I  did  not  see  them  every  time  it  was  necessary 
to  get  up  there;  I  was  not  there  all  of  the  time.  It 
w^as  the  place  of  these  four  men  to  look  after  these 
jams.  If  that  jam  occurred  or  trouble  occurred  on 
the  carrying-table,  it  wasn't  anybody's  duty  to  see  to 
that;  these  four  men  had  to  take  care  of  all  the  lum- 
ber that  come  down  there  to  see  that  it  was  put  on 
those  trucks." 
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Kilty  also  says  (Tr.,  p.  196) : 

"These  men  had  to  do  all  the  work  of  loading  this 
lumber  upon  these  carts,  and  if  zuas  their  duty  to  see 
that  the  lumber  zvas  not  jammed  on  the  push  table,  or 
the  carrying  table." 

This  testimony  above  amply  supports  the  position  that 
after  the  plaintiff  was  employed  merely  to  handle  and  load 
lumber  in  which  there  was  no  risk,  there  was  imposed 
upon  him  the  extra-Jia::ardoiis  requirement  to  mount  the 
push  and  carrying  tables,  and  expose  himself  to  all  the 
risks  of  injury  from  the  moving  machinery  and  descend- 
ing and  shifting  lumber  of  all  sizes  from  timbers  8x8 
inches  to  inch  boards,  in  order  to  relieve  the  consequences 
of  the  defectively  working  machinery. 

But  on  this  point  there  is  absolutely  no  conflict  in  the 
testimony.  That  Kilty  denies  that  he  gave  an  explicit  or- 
der to  plaintiff  to  mount  the  push  and  carrying  tables  to 
release  a  jam,  is  of  little  consequence,  in  view  of  the  plain- 
tiff's testimony  and  the  uncontradicted  evidence  that  both 
he  and  Kilty  and  the  superintendent  of  the  mill  expected 
and  required  it  to  be  done  and  saw  that  it  was  done. 

We  submit,  further,  that  the  evidence  fully  justified  the 
submission  to  the  jury  of  the  issue  made  upon  the  allega- 
tion that  this  extra-hazardous  required  work  beyond  the 
scope  of  the  contract  of  hiring,  was  extremely  severe  and 
distracting,  and  particularly  unsuitable  for  a  youth  of 
plaintiff's  age  and  experience.  Tn  the  first  place  it  super- 
added just  that  much  to  the  regular  and  ordinary  work 
for  which  plaintiff  was  employed.  And  in  the  next  place 
the  very  nature  of  disengaging  a  jam  while  the  stream  of 
lumber  continued  necessarily  required  extreme  haste, 
leaving  little  time  for  the  exercise  of  caution,  deliberation 
or  reflection. 

As  to  the  character  of  the  work  and  the  occasion  for 
mounting  the  push  table  at  the  time  plaintiff  was  injured, 
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we  quote  from  the  testimony  of  the  witness  for  defendant, 
Coffin  (Tr.,  pp.  221-22): 

"We  were  pushed  pretty  heavily  on  the  day  that 
this  accident  occurred.  It  was  pretty  heavy  work, 
anyway.  When  we  had  an  8  by  8,  we  would  double, 
the  four  of  us,  on  it,  or  more  if  we  needed  them.  Or- 
dinarily we  four  men  were  expected  to  take  the  whole 
output  of  the  mill,  and  handle  it.  It  was  part  of  our 
work  to  keep  the  lumber  moving  on  the  push-table 
there,  and  on  this  narrower  table.  It  was  a  very 
strenuous  work,  about  as  hard  a  work  as  I  ever  did. 
I  think  it  was  the  hardest  I  ever  did.  If  the  mill  did 
happen  to  stop  on  account  of  filing  the  saw,  or  some- 
thing of  that  sort,  we  worked  ten  hours.  We  com- 
menced in  the  morning  at  seven  o'clock  and  worked 
until  twelve.  And  then  commenced  at  one  and  worked 
until  six.  And  this  is  the  work  we  were  doing  at  that 
time.  I  do  not  recall  of  the  mill  being  stopped  at  any 
time  to  allow  the  putting  in  of  a  skid  or  fixing  it.  The 
lumber  used  in  the  skids,  as  you  have  them  repre- 
sented there,  I  think  was  4  by  8,  or  12,  I  am  not  sure 
— by  8,  I  think.  I  think  4  by  8,  at  that  time  it  was 
either  3  by  8  or  4  by  8,  I  am  not  certain  which.  I 
know  I  made  one  of  them  and  put  it  in  myself.  All 
sorts  of  lumber  came  down  over  those  skids.  Just  be- 
fore I  saw  McCann  jump  up  on  to  the  carrying  table, 
the  day  of  the  accident,  I  was  standing  about  the 
middle  of  the — partially  facing  it,  and  this  carrier 
here.  Both  of  them,  both  of  these  tables,  pretty  near- 
ly, so  we  could  see  both.  There  was  a  pretty  heavy 
jam  at  the  time.  Part  of  it  lay  on  this  lower  table, 
and  part  of  it  on  the  skids,  these  two  skids;  I  don't 
think  there  were  two  together,  but  the  stick  got  in 
back  here,  a  2  by  4,  T  think  it  was,  like  that ;  this  was 
already  jammed  with  a  little  board,  the  way  T  remem- 
ber it,  down  here,  like  that :  when  a  board  got  on  there 
these  rollers  would  not  have  any  effect  on  it  to  carry 
it,  so  this  2  by  4  ""ot  in  like  that,  or  a  2  by  6,  I  do  not 
remember  which  it  was,  and  it  stood  up  endways,  and 
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this  lumber  had  jammed  here,  and  this  came  in  up 
here  and  made  a  double  jam  on  it." 

See  also  testimony  of  McCann(  Tr.,  pp.  122-123). 

We  submit  that  the  evidence  justified  the  submission  to 
the  jury  of  the  issue  upon  the  allegation  that  defendant 
gave  plaintiff  no  warning  or  instruction  as  to  how  to 
mount  this  push  table,  or  as  to  any  danger  involved  in  so 
doing,  although  the  general  manager  and  the  foreman 
knew  that  plaintiff  upon  occasion  adopted  that  method  of 
mounting. 

McCann  (Tr.,  pp.  114-115,  120,  122-123,  125). 

From  Kilty's  testimony  (Tr.,  p.  201),  we  quote  the 
following : 

"When  I  employed  tJiis  boy  I  did  not  take  him  and 
point  out  the  possible  dangers  of  this  machinery:  I 
showed  him  his  place  and  started  him,  instructed  him 
what  to  do,  the  same  as  all  the  rest  of  the  men.  I 
never  said  anything  about  the  jams  at  all  to  any  o:^ 
those  men  about  that  push-table.  They  knew  their  job 
was  to  release  those  jams,  if  there  was  any.  Every 
man  around  the  place  knows  their  job.  The  boy 
knew  that,  too.  I  did  not  instruct  him  at  all  as  to 
how  he  ought  to  go  up  on  the  push-table;  I  just  ^old 
him  where  his  place  was  to  work,  that  is  what  I  told 
him.  I  didn't  tell  him  that  I  expected  him  to  work  at 
releasing  these  jams  when  it  occurred;  I  didn't  hap- 
pen to  tell  him  that  duty ;  I  didn't  tell  that  to  any  man 
there.  They  knew  it  was  part  of  their  job;  they  were 
there  to  take  all  the  lumber  that  came  from  the  mill; 
they  were  to  take  it  off  of  the  platform,  and  it  was 
their  work  to  see  it  came  on  the  platform.  They 
knew  that;  I  didn't  have  to  tell  them  that  particular 
thing  that  way.  They  knew  if  it  was  necessary  to  do 
so  in  their  judgment  they  must  get  up  on  to  the  push- 
table  ;  they  knew  their  job  and  they  knew  they  had  to 
take  all  the  lumber  that  came  from  the  mill.  I  didn't 
tell  them  how  to  get  up  on  the  push-table:  T  didn't 
speak  about  the  push-table  at  all;  I  never  had  to  give 
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them  that  particular  instruction;  I  gave  them  no  in- 
structions about  the  push-table.  I  would  think  I  was 
insultin,<^  a  man  to  tell  him  to  watch  out  for  this  re- 
volving shaft  if  they  got  up  over  it;  you  didn't  have 
to  tell  them  that." 

We  further  submit  that  the  evidence  justified  the  sub- 
mussion  to  the  jury  of  the  issue  upon  the  allegations  that 
the  defendant,  though  requiring  the  mounting  of  the  push- 
table,  provided  no  proper  or  safe  way  or  appliance  to  be 
used  in  mounting  it.  The  testimony  of  Kilty  above  quoted 
contains  the  statement: 

"I  did  not  instruct  him  at  all  as  to  how  he  ought  to 
go  up  on  the  push-table." 

And  here  we  take  occasion  to  point  out  an  error  into 
which  the  brief  for  defendant  falls  in  the  statement  (page 
13): 

"that  one  day  he  (Kilty),  saw  the  defendant  in  er- 
ror up  on  the  push-table  and  that  he  called  him  down 
immediately." 

On  this  subject  the  testimony  of  Kilty  simmered  down 
on  cross-examination  to  the  following  (Tr.,  p.  196) : 

"I  saw  the  young  man  on  the  carrying  table  at  one 
time  and  asked  him  to  get  down  so  he  could  clear  the 
table — keep  the  table  clear.  He  was  doing  nothing 
there.  I  wanted  him  to  get  down  and  hustle  up  the 
work,  get  the  tables  clear.  That  was  all  that  was 
necessary,  to  keep  that  lumber  off  the  table ;  and  that 
is  all  I  said,  to  get  down  and  get  the  lumber  off  the 
table  on  the  cars  and  hustle  the  work." 

The  succeeding  part  of  the  statement  on  page  13  of  the 
brief,  to-wit:  "that  he  often  told  him  to  come  down  and 
stay  on  the  loading  table"  seems  to  imply  that  Kilty  was 
speaking  of  coming  down  from  the  push-table;  we  submit 
that  Kilty's  reference  was  altogether  to  the  carrying 
table  (Tr.,  pp.   183,   184,   190).     Already  this  statement 
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shrunk  on  cross-examination  to  a  single  occasion,  as 
shown  by  the  above  quotation  from  the  transcript,  p.  196. 

The  following  statement  on  page  13  of  the  brief,  to-wit: 
''that  men  *who  were  loading  lumber  were  not  expected  or 
required  to  go  upon  the  push-table,"  we  must  protest,  is 
directly  contrary  to  all  the  testimony  in  the  case;  as  we 
read  the  testimony  of  every  witness  for  plaintiff  and 
defendant,  to-wit:  McCann  (Tr.,  pp.  103,  105,  114,  119- 
120,  122,  123,  131,  143,  170) ;  A.  W.  Diller  (Tr.,  p.  175) : 
"These  men  saw  to  releasing  any  jams  of  lumber  as  it 
came  from  the  trimmer."  Kiltv  (Tr.,  pp.  185,  186,  189, 
190-191,  192-193,  196,  197,  201,  202);  Coffin  (Tr.,  p. 
221) :  'Tt  was  part  of  our  work  to  keep  the  lumber  moving 
on  the  push-table  there  and  on  this  narrower  table;"  All 
unite  in  testifying  that  this  extra-hazardous  work  was 
imposed  upon  these  four  men. 

Moreover  the  jury  was  quite  justified  in  believing  the 
testimony  of  McCann  (Tr.,  p.  168),  that: 

"The  reason  I  did  most  of  this  work  was  that  I  had 
orders  to  get  up  there,  and  then  I  was,  as  you  might 
say,  ambitious  to  do  the  work,  so  I  would  be  in  favor 
and  be  promoted." 

For  Kilty  said  (Tr.,  p.  202) : 

"The  boy  seemed  to  be  ambitious  to  do  his  work 
and  I  considered  him  a  good  willing  worker." 

With  respect  to  the  statement,  on  page  14  of  the  brief, 
"that  plaintiff  denied  that  he  had  been  warned  by  Kilty 
to  keep  off  the  push-table,"  we  are  unable  to  find  in  the 
record  either  any  evidence  that  Kilty  warned  plaintiff  to 
keep  off  the  push-table  or  that  there  was  any  denial  or  oc- 
casion to  make  the  denial  as  suggested,  since  there  is  no 
evidence  that  Kilty  gave  any  real  warning,  or  at  any  time 
found  any  fault  with  plaintiff  for  mounting  the  push-table. 

What  the  evidence  of  Kilty  does  show,  however,  is  that 
while  plaintiff  was   required  to  mount     the     push-table 
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whenever  there  was  occasion  to  do  so  to  release  a  jam,  he 
declared  that  he  "did  not  instruct  him  at  all  how  to  go  up 
on  the  push-table."  (Tr.,  p.  201). 
He  says,  however,  (Tr,,  p.  204) : 

"I  guess  there  seemed  to  have  been  a  choice  here 
how  to  get  up,  whether  to  get  up  on  to  this  push-table 
over  the  cart  or  some  other  way ;  that  is,  one  way  you 
could  do  it." 

This  is  as  much  as  to  say  that  this  foreman  and  Even- 
son,  the  manager  of  the  mill,  left  it  to  the  judgment  of  the 
plaintiff  in  any  given  fortuity  of  condition  of  things  about 
the  push-table  when  a  jam  occurred,  whether  he  should 
mount  by  a  lumber  cart  over  the  revolving  shaft,  or  from 
the  carrying  table  over  the  revolving  dog  roller.  That 
there  were  means  provided  to  mount  the  tables  is  not  even 
claimed.  They  were  the  only  possible  alternatives  pre- 
sented to  plaintiff  by  a  plant  as  bare  of  any  appliances  to 
mount  this  push-table  as  though  the  machine  had  been 
properly  installed  and  in  perfect  operation  doing  its  full 
function  automatically  with  never  an  occasion  to  mount 
the  push-table  at  all  to  release  jams.  And  yet  plaintiff 
was  given  no  warning  or  instruction,  but  left  to  his  own 
unguided  judgment  whether  under  a  given  state  of  things 
he  should  pursue  one  or  the  other  of  these  two  alternatives. 

It  is  as  convenient  here,  as  elsewhere,  to  comment  upon 
what  is  clear  from  the  evidence  as  to  the  risk  of  mounting 
upon  this  push-table  from  one  of  these  two-wheeled  lum- 
ber push  carts. 

These  carts  had  platforms  extending  over  the  wheels, 
and  this  platform,  as  shown  by  the  testimony,  was  between 
two  feet  and  two  feet  and  six  inches  in  height  above  the 
floor  of  the  loading  platform.     (Tr.,  p.  145.) 

The  surface  of  the  push-table  was  5  feet  7  inches  above 
the  level  of  the  loading  platforms.  To  mount  from  an 
empty  cart  standing  by  the  push-table  upon  the  push-table 


22 

involved  a  climb  of  more  than  3  feet  over  the  revolving 
shaft  (Tr.,  p.  168).  The  only  way  this  could  have  been 
done  would  have  been  to  reach  over  the  shaft,  grasp  the  4- 
inch  guard  rail  extending  along  the  east  side  of  the  push- 
table,  and  draw  the  body  up  over  the  revolving  shaft,  press- 
ing upon  it  in  the  ascent,  and  the  failure  to  adopt  it  is  not 
chargeable  to  plaintiff  either  as  assumption  of  risk  or  as 
contributory  negligence.  Clearly  this  was  an  impossible 
alternative.  And  not  only  would  there  have  been  immi- 
nent danger  in  so  climbing  up  of  the  clothing  being  caught 
by  the  revolving  shaft,  but  there  would  have  been  even 
more  imminent  danger,  not  only  of  the  hands,  while 
grasping  the  guard  rail,  but  of  the  skull  itself  being 
crushed  by  lumber  coming  down  "viciously"  against  that 
guard  rail  as  the  undisputed  testimony  shows  it  often  did. 
Kilty,  with  all  his  bias,  admitted  that  he  would  not  be  so 
foolish  as  to  lean  against  the  roller  when  revolving.  (Tr., 
p.  194.    Kilty  said  (Tr.,p.  201): 

'T  gave  them  no  instructions  about  the  push-table. 
I  would  think  I  was  insulting  a  man  to  tell  him  to 
watch  out  for  this  revolving  shaft  if  they  got  up  over 
it;  you  didn't  have  to  tell  them  that." 

What  he  says  (Tr.,  p.  195),  is: 

"If  a  man  was  standing  on  the  load  of  lumber  on 
one  of  the  carts,  he  could  reach  in  and  reach  any  part 
of  the  platform,  if  the  cart  zvas  just  right." 

But  at  what  stage  of  the  loading  was  the  cart  "just 
right?"  A  full  load  of  lumber  on  one  of  these  carts  ran 
from  one  to  two  thousand  feet.  (Tr.,  p.  208.)  The  height 
of  the  load  from  the  top  of  the  car  was  from  3  feet  (Kilty, 
Tr.,  p.  208),  to  4  feet  (McCann,  Tr.,  p.  145).  This  would 
bring  the  top  of  a  full  load  from  5>4  to  6>^?  feet  from  the 
level  of  the  loading  platform.  Manifestly,  such  a  load  as 
an  appliance  or  means  over  and  from  which  to  mount  upon 
the  push-tal:)le  was  both  dangerous     and     impracticable. 
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Loosely  piled  there  was  danger  of  its  being  drawn  over 
and  upon  the  person  trying  to  climb  up  upon  it.  (Tr.,  pp. 
124,  145-6,  156).  The  mounting  of  it  would  have  been 
an  undertaking  in  itself  equivalent  to  the  mounting  of  the 
push-table  itself. 

McCann  agrees  with  Kilty  that  "at  times  when  there  was 
a  truck  there  with  lumber  piled  'just  right'  (Tr.,  p.  113), 
one  could  get  up  from  'F'  on  to  the  push-table  and  not  go 
over  the  dog  roller." 

But  when  was  the  condition  of  the  cart  "just  right"  in 
the  identical  phrase  used  by  both  Kilty  and  McCann?  Mc- 
Cann says  (Tr.,  p.  113)  "If  the  lumber  zvas  too  high  or 
too  lozv  if  '^wouldn't  be  any  good."  And,  plainly,  the  pile 
of  lumber  on  the  truck  to  make  it  available  as  a  means  for 
mounting  the  push  table  with  any  safety  over  the  revolv- 
ing shaft  was  at  such  a  height  as  to  be  low  enough  to  be 
readily  mounted  from  the  platform  "F,"  and  high  enough 
to  permit  of  stepping  from  it  over  the  revolving  shaft 
upon  the  push-table.  In  other  words,  to  be  "just  right" 
the  height  of  the  lumber  on  the  truck  had  to  be  somewhere 
intermediate  between  the  height  of  an  empty  cart  and  a 
fully  loaded  one.  Upon  this  point  there  is  no  conflict  in 
the  testimony. 

Now,  there  is  no  testimony  in  tJie  record  tending  to  show 
that  when  this  injury  occurred  that  the  cart  which  hap- 
pened to  be  standing  by  the  push  table  was  loaded  "just 
right."  The  testimony  is  all  the  other  way.  McCann  in 
his  deposition  (Tr.,  p.  124),  taken  by  the  defendant  No- 
vember 29,  1909,  testified  on  examination  by  counsel  for 
defendant : 

"The  reason  why  T  didn't  try  to  get  upon  the  truck 
it  was  either  too  high  or  too  low.  I  recollect  it  being 
one  of  the  two;  if  I  remember  exactly  right,  it  was 
piled  exceptionally  high  with  pieces  that  would  have 
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fallen  off  if  I  tried  to  get  up  on  the  side  and  climb  up 
the  side." 
He  also  states  the  alternative  thus : 

"The  most  convenient  way  was  to  get  up  on  the 
table,  B".  (Tr.,  p.  124). 

Nor  was  this  testimony  varied  by  McCann's  subsequent 
cross-examination  at  the  trial  by  counsel  for  defendant. 
(Tr.,  p.  156). 

Now,  since  there  were  only  two  ways  for  mounting  this 
push-table  from  the  loading  platform  "F",  and  since,  and 
all  the  proof  tends  to  show,  without  conflict,  that  mount- 
ing from  the  cart  was  not  feasible,  there  plainly  was  no 
other  way  left  to  mount  except  to  step  from  carrying  table 
"B"  over  the  dog  roller  upon  the  push-table.  Plaintiff  was 
required  to  go  there  and  had  but  one  way  to  go. 

We  submit  that  it  was  flagrant  negligence  on  the  part 
of  defendant  to  confine  plaintiff  to  the  choice  of  either  al- 
ternative method  of  mounting  the  push-table,  and  that  the 
court  properly  submitted  the  question  of  defendant's  neg- 
ligence to  the  jury.  And  that  in  the  condition  of  the  evi- 
dence to  have  given  the  instruction  No.  XI  requested  by 
defendant  (Tr.,  259),  would  have  declared  as  a  fact  that 
climbing  up  by  means  of  the  lumber  buggies  was  safe,  and 
would  have  been  highly  erroneous. 

We  shall  have  occasion  to  refer  to  the  fact  that  there  is 
no  evidence  tending  to  show  that  the  push  cart  was  "just 
right"  to  serve  as  a  means  of  mounting  the  push-table, 
when  we  come  to  discuss  the  error  assigned  for  the  re- 
fusal to  give  the  instruction  XI  requested  for  defendant. 

We  do  not  concur  in  the  statement  made  in  the  brief  on 
page  11,  to-wit: 

"There  is  no  suggestion  in  the  record  that  at  the 
time  of  his  employment  any  officer  or  agent  of  plain- 
tiff in  error  knew  or  had  any  reason  to  suppose  that 
he  was  a  minor." 
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In  the  first  place,  it  is  the  proved  fact  that  he  was  only 
17  years  and  two  months  old  at  the  time  he  was  first  em- 
ployed. Kilty  says  (Tr.,  p.  181),  that  he  was  '*an  ordi- 
nary young  man." 

In  their  evidence  the  witnesses  for  defendant  uncon- 
sciously fall  into  referring  to  him  as  the  "boy"  though 
Kilty  makes  a  studied  efifort  to  refer  to  him  as  the  "young 
man"  and  not  a  boy. 

This  (Tr.,  p.  202),  sub-conscious  recognition  of  his 
youth  comes  out  thus : 

"The  boy  seemed  to  be  ambitious  to  do  his  work, 
and  I  considered  him  a  good  willing  worker." 

At  transcript,  p.  201,  Kilty  says: 

"When  I  employed  this  boy,  I  did  not  take  him  and 
point  out  the  possible  dangers  of  this  machinery." 

Coffin  states  on  his  direct  examination   (Tr.,  p.  211): 

"I  have  saw  the  gentleman,  the  boy.  I  have  worked 
with  him  at  the  Benson  Lumber  Company." 

At  transcript,  p.  214,  on  his  direct  examination,  he 
stated : 

"I  hollered  both  before  and  after  the  boy  caught 
his  foot." 

At  transcript,  p.  224,  Coffin  says : 

"When  I  took  the  boy's  foot  out  of  there,  etc.",  and 
again:  "When  I  lifted  the  boy  up,  I  went  right  in  be- 
tween and  took  the  boy's  foot,  etc."  "I  lifted  the  boy 
up."  And  p.  225:  "I  stood  down  here  and  pulled  the 
boy  out  this  way." 

This  same  witness  afterwards  on  re-examination  un- 
dertakes to  overcome  his  involuntary  admissions  that  he 
regarded  plaintiff,  not  as  a  boy,  but  as  much  of  a  man,  as 
he  was  6  years  and  more  later.  His  testimony  was  for  the 
jury  to  reconcile,  if  possible :  and  if  not  possible,  to  deter- 
mine whether  his  sub-conscious  reference  to  the  boyhood 
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of  plaintiff  was  the  truth,  or  whether  his  later  attempt  to 
deny  what  he  unconsciously  affirmed  was  the  truth  as  he 
knew  it. 

Again,  Dr.  Hearne,  the  surgeon,  when  the  plaintiff 
was  brought  to  his  hospital,  on  his  cross-examination  by 
defendant,  stated  evidently  from  the  mere  appearance  of 
the  boy,  that  he  was  under  age,  and  that  he  required  a 
permit  from  his  father  and  mother  before  he  performed 
the  amputation.  (Tr.,  p.  102). 

It  has  been  held  that  the  reference  to  the  injured  person 
by  witnesses  in  their  testimony  speaking  of  him  as  the 
"boy"  in  connection  with  his  physical  appearance  at  the 
time  (as  inferable  here  from  the  testimony  of  the  sur- 
geon), was  evidence  from  which  his  minority  might  be 
found  by  the  jury.  Texarkana  &  Ft.  S.  Ry.  Co.  vs. 
Preacher,  (Tex.  Civ.  App.),  59  S.  W.,  593,  594.  In  that 
case  the  injured  plaintiff"  was  also  17  years  old. 

Kilty  said  he  was  an  "ordinary  young  man".  Dr. 
Hearne  stated : 

"I  would  say  that  ordinarily  the  boy  is  more  devel- 
oped now,  and  more  of  a  man  than  he  was  at  that 
time." 

The  evidence  shows  that  at  the  time  of  the  injury  he 
weighed  140  pounds;  and  6  years  later  weighed  170 
pounds. 

We  submit  that  there  was  abundant  evidence  tending  to 
show  that  his  youth  was  apparent  to  the  defendant  at  and 
during  the  time  of  his  employment,  and  that  the  issue  upon 
the  knowledge  of  defendant  of  that  fact  was  properly  sub- 
mitted to  the  jury. 

We  submit  that  the  court  did  not  err  in  so  doing  under 
instruction  VIII  (Tr.,  p.  238-9),  which  defendant's  brief 
(p.  81),  admits  was  correct,  but  only  claims  was  inap- 
plicable. 
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On  page  39  of  the  brief  for  defendant,  is  a  quotation 
from  the  record  (Tr.,  p.  117),  emphasized  by  itaHcs  as 
though  of  particular  importance.  But,  when  examined, 
it  is  apparent  that  it  stated  the  mere  truism  that  the  mill 
could  be  stopped  from  somewhere  inside,  where  the  single 
engine  was  which  furnished  the  power  for  all  portions  of 
the  mill.  But  there  is  not  a  particle  of  evidence  that  plain- 
tiff or  his  associate  lumber  loaders  outside  of  the  mill  had 
any  means  of  communication  with  the  engineer;  nor  is 
there  any  evidence  that  the  rollers  in  this  push-table  were 
ever  stopped  for  any  jam  whatever. 

There  is  further,  as  we  submit,  an  exceedingly  impor- 
tant and  overshadowing  element  in  the  evidence  with  re- 
spect to  the  unsafe  character  of  the  push-table  as  a  place 
which  plaintiff'  was  required  to  mount  or  over  the  dog- 
roller,  one  of  the  only  two  ways  possible,  the  other  one  of 
which  was  only  occasionally  and  by  accident  possible,  and 
which  the  evidence  shows  was  not  feasible  at  the  time. 
That  element  is  the  "X  board"  in  front  of  the  dog-roller. 
We  shall  fully  discuss  this  in  answering  the  argument 
that  plaintiff  assumed  the  risk  of  the  injury  he  received. 

We  submit  that  the  findings  implied  dn  ';the  verdict 
(Calif.  Code  of  Civil  Procedure,  Sec.  1963,  Sub-div.  18), 
that  that  defendant  was  guilty  of  every  charge  of  negli- 
gence made  in  the  complaint  are  supported  by  the  evi- 
dence; and  that  such  evidence  required  the  submission  of 
the  issues  as  to  defendant's  negligence  to  the  jury  and  that 
the  court  did  not  err  in  refusing  to  direct  a  verdict  for  the 
defendant  on  those  issues. 

The  respects  in  which  the  defendant  was  thus  found 
negligent  may  be  summarized  thus : 

1.  In  that  defendant  maintained  defective  installment 
of  its  machinery  for  delivering  lumber  to  the  loaders,  of 
whom  plaintiff  was  one,  causing  exposure  of  plaintiff  to 
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extra-hazardous  risks  of  mounting  the  push-table  while 
the  mill  was  in  operation  to  release  jams,  outside  of  and 
in  addition  to  the  work  to  do  which  plaintiff  was  employed. 

2.  In  that  it  maintained  this  push-table  in  an  unneces- 
sarily dangerous  condition, 

3.  In  that  it  provided  no  proper  appliance  for  mount- 
ing the  same,  necessitating  the  mounting  of  it  over  the 
dog-roller. 

4.  In  that  it  ordered  and  required  plaintiff,  knowing  his 
youth  and  inexperience,  to  mount  the  push  table  as  best  he 
could,  without  giving  him  warning  or  instruction  as  to  the 
dangers  involved  in  so  doing. 

5.  To  this  is  to  be  added,  that  the  sum  total  of  all 
these  defaults  on  part  of  defendant,  taken  together  with 
the  excessive  strain  and  stress  and  hurry,  amid  the  noise 
and  confusion  caused  by  the  conditions  under  which  plain- 
tiff was  required  to  perform  this  extra-hazardous  work  in 
addition  to  the  full  demands  upon  his  strength  by  his  ordi- 
nary work,  constitute  a  case  of  either  thoughtless,  or  else 
callous  and  reckless,  repeated  exposure  and  subjection  of 
this  youth  to  peril,  the  like  of  which  does  not  often  occur 
in  the  reported  cases. 

Such  cases  as  we  cite  will  be  under  later  headings  in 
this  brief. 

PLAINTIFF  DID  NOT,  AS  A  MATTER  OF  LAW,  ASSUME 
THE  RISK  OF  HIS  INJURY,  BUT  THE  QUESTION  OF 
ASSUMED  RISK  WAS  FOR  THE  JURY. 

Counsel  for  the  defendant  very  properly  pointed  out 
that  the  doctrine  of  assumption  of  the  risks  incident  to  an 
employment  rests  upon  the  basis  of  implied  contract  of 
the  servant  to  assume  them;  and  that  the  defense  of  as- 
sumption of  risk,  is  entirely  distinct  from  the  defense  of 
contributory  negligence. 
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Chocfozv  O.  &  G.  R.  Co.  vs.  McDadc,  191  U.  S.,  64, 
68. 
With  this  distinction  in  mind,  we  enter  upon  the  inquiry 
as  to  the  validity  of  the  contention  of  defendant  that  plain- 
tiff assumed  the  risk  of  the  injury  sustained  by  him,  as  a 
matter  of  law,  and  that  the  District  Court  erred  in  sub- 
mitting the  issue  upon  the  evidence  to  the  jury.  We  de- 
sire to  consider  the  question  entirely  apart  from  the  dis- 
tinct defense  on  the  alleged  ground  of  contributory  neg- 
Hgence. 

The  argument  for  defendant,  that  plaintiff  by  his  con- 
tract of  employment,  assumed  the  risk  which  when  en- 
countered, and  as  encountered,  led  to  his  injury,  necessar- 
ily imphes  and  proceeds  upon  the  premises,  that  plaintiff's 
attempt  to  mount  the  push  table  from  the  carrying  table 
over  this  dog  roller,  was  in  the  line  of  his  employment; 
that  the  risk  in  doing  so  was  incident  to  the  particular  act 
pursuant  to  the  duty  in  which  he  was  engaged  at  the  time 
when  he  received  his  injury. 

This  particular  contention  necessarily  concedes,  not  only 
that  the  servant  was  required  by  the  general  terms  of  his 
employment,  but  under  the  testimony  pursuant  to  what 
amounted  to  an  express  standing  direction  of  the  foreman 
Kilty  (Tr.,  pp.  120,  122,  123)  approved  and  acquiesced  in 
both  by  the  foreman  and  the  general  manager  (Tr.,  p. 
122)  to  mount  this  push  table  in  the  precise  manner  in 
which  he  sought  to  mount  it  when  he  was  injured,  when- 
ever it  appeared  necessary  to  do  so  to  release  and  disen- 
gage jams  of  lumber  upon  the  push  table. 

It  follows,  by  logical  necessity,  that  the  whole  argument 
points  that  the  plaintiff  assumed  in  law  this  specific  risk 
which  taken,  resulted  in  his  injury,  and  that  it  was  the 
exact  risk  which  the  employer  and  employee  impliedly 
agreed  with  each  other  should  be  taken  by  the  employee. 
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Now  all  the  cases  cited  by  .defendant  upon  this  doctrine 
of  assumption  of  risk  of  which  Bresette  vs.  E.  B.  &  A.  L. 
S.  Co.,  162  Cal.,  74,  and  St.  Louis  Cordage  Co.  vs. 
Miller,  126  Fed.,  495,  511,  et  seq.,  and  the  cases  therein 
cited,  are  typical,  are  cases  in  which  the  injuries  were  re- 
ceived by  the  employees  from  the  normal  functioning  of 
the  machinery  about  which  the  servants  were  employed. 
Thus  in  the  Bresette  case,  an  oiler  in  reaching  across  mov- 
ing and  unguarded  gears  had  the  sleeve  of  his  arm  caught 
in  the  revolving  jams  and  lost  his  arm  thereby.  In  the 
case  in  the  126  Fed.,  495,  511,  et  seq.,  supra,  the  plaintiff 
had  her  hand  crushed  in  unguarded  cog  wheels.  So  with 
the  numerous  cases  of  hands  or  other  members  of  the 
body  being  caught  in  exposed  cog  machinery  or  gearing, 
or  in  rollers  or  pulleys  or  hashers,  or  shears,  or  by  set 
screws  in  revolving  shafts  or  in  die  machines,  or  saws  or 
cutters  and  the  like.  All  of  this  class  of  cases  are  cases 
of  risks  contractually  assumed  by  the  injured  employee 
where  there  zvas  no  negligence  on  part  of  the  employer. 
Hence  for  the  moment,  laying  aside  considerations  aris- 
ing 1st,  from  the  age  of  the  plaintiff;  2nd,  from  the  failure 
of  defendant  to  give  him  any  warning  or  instruction; 
3rd,  from  the  extra  hazardous  nature  of  the  requirement, 
beyond  the  terms  of  the  original  employment,  to  mount 
this  push  table  to  assist  the  defective  operation  of  the  ma- 
chinery, and  4th,  the  considerations  respecting  the  failure 
of  the  plaintiff  to  provide  any  suitable  appliance  for  mount- 
ing this  push  table,  we  propose  to  pursue  the  specific  in- 
quiry here,  upon  the  extremest  construction  of  the  testi- 
mony in  favor  of  the  defendant,  bearing  upon  the  extent  of 
the  contractual  assumption  of  risk  as  contended. 

We  have  then  the  case  of  employment  of  plaintiff  to 
mount  the  ''push  table"  by  stepping  up  onto  it  from  the 
carrying  table  whenever  a  jam  of  lumber  occurred  on  the 
push  table,  which  required  loosening.    What  obvious  risks 


31 

did  the  plaintiff  contract  to  assume  in  that  employment 
upon  the  extremest  view  of  the  evidence  in  favor  of  the 
master,  divested  for  the  moment  of  all  the  qualifying  con- 
siderations we  have  mentioned?  Such  risks  are  embraced 
in  the  following  category  and  we  can  conceive  of  no  others. 

1st.  The  risk  of  being  struck  by  timber  and  lumber, 
which  in  all  sizes  from  timbers  8x8  inches  to  inch  boards, 
was  in  the  operation  of  the  mill  being  continually  precipi- 
tated down  the  skids  from  the  inside  of  the  mill  as  the  wit- 
ness Coffin  described  (Tr.,  p.  216)  "very  viciously",  a 
statement  which  is  borne  out  by  the  grinding  and  goug- 
ing out  of  the  4-inch  guard  rail  on  the  east  and  farther 
side  from  the  mill  of  the  push  table  (Tr.,  pp.  106,  165). 
Such  risk  of  being  struck  might  be  either  when  the  lumber 
was  falling  from  the  skids  on  the  push  table,  or  being  car- 
ried southward  by  the  rollers  in  that  table. 

2nd.  The  risk  of  stepping  upon  any  of  the  rollers  re- 
volving in  the  push  table,  including  the  dog-roller  and  the 
loss  of  footing  thereby,  and  so  being  thrown  down  on  the 
table. 

These,  it  will  be  observed,  were  risks  attendant  upon  the 
operation  of  the  machinery  in  delivering  and  conveying 
lumber  which  inevitably  confronted  any  effort  to  mount 
the  push  table  by  stepping  on  it  from  the  carrying  table. 

The  discharge  of  the  lumber  down  the  skids  and  the  re- 
volving of  the  rollers,  and  the  carrying  of  the  lumber  by 
them  southward  for  delivery  upon  the  carrying  table,  no 
matter  how  defectively  the  machinery  was  discharging 
these  functions,  were  all  on  the  line  of  the  offices  in  the 
processes  of  manufacturing  lumber  which  they  were  de- 
signed to  perform.  It  was  to  aid  and  supplement  their 
defective  operation  that  the  plaintiff  was  so  required  to 
mount  the  push  table. 
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THE  X  BOARD. 

But  neither  of  these  things  was  the  proximate  or  ef- 
ficient cause  of  the  plaintiff's  injury.  There  existed  an  al- 
together distinct  element,  which  had  no  place  in  the  econ- 
omy or  functions  of  this  mill  and  machinery.  And  that 
is  what  is  referred  to  in  the  testimony  as  the  ''X  board". 
This  was  a  board  or  plank  nailed  in  the  frame  of  the  push 
table,  parallel  to  the  dog  roller  for  its  whole  length,  and 
within  about  a  quarter  of  an  inch  of  the  longest  spikes  or 
projections  of  the  dog  roller,  and  within  about  one  inch 
from  the  top  of  the  roller,  according  to  McCann  (Tr.,  pp. 
137-138),  and  within  three  inches  of  the  top  of  the  dog 
roller  according  to  the  witness  Diller.  The  length  of  the 
spikes  on  the  dog  roller  were  ^  to  ^  of  an  inch  (Tr.,  p. 
176).  There  is  nothing  to  show  that  they  were  sharp. 
Kilty  testified  that  "The  plank  X  had  no  connection  with 
the  moving  of  the  lumber.  It  had  no  utility  whatever  in 
handling  the  lumber."  (Tr.,  p.  200.)  While  he  dififers  with 
other  witnesses  as  to  the  time  and  means  of  its  removal  he 
states  that  after  it  was  removed  "It  zvas  not  put  back  be- 
cause zvc  had  no  use  for  it."  (Tr.,  p.  200.)  "There  were 
not  any  boards  placed  back  on  it  after  that;  that  is  not 
while  I  was  there.  I  stayed  more  than  a  year  after  this 
accident  happened."     (Tr.,  p.  189.) 

The  witness  Diller,  who  made  the  model  in  evidence, 
testified  (Tr.,  p.  175): 

"If  I  remember  correctly,  I  made  this  model  about 
two  years  ago.  When  I  made  the  model  this  plank 
was  not  parallel  to  the  dog  roller  of  the  mill ;  I  put  this 
in  the  model  because  it  was  there  at  the  time  the  ac- 
cident occurred.  I  tore  out  the  plank  or  else  the  man 
working  with  me  tore  it  out,  I  do  not  remember.  Mr. 
Evenson  (the  general  manager)  ordered  us  to  take 
it  out.  I  think  it  was  the  Monday  morning  perhaps 
after  the  accident." 
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Coffin,  witness  for  defendant,  states  (Tr.,  p.  225): 

"Shortly  after  the  accident  this  plank  in  front  of 
the  roller. was  knocked  out  by  myself;  it  was  in  my 
mind  that  way.  It  was  done  at  nobody's  orders.  I 
don't  know  how  long  after  the  accident,  but  I  had  no 
instructions  to  do  it;  I  knocked  it  out  because  /  con- 
sidered it  dangerous." 

We  here  refer  to  this  testimony  so  far  as  relates  to  the 
removal  of  this  X  board,  all  of  which  was  received  with- 
out objection  and  by  common  consent,  only  to  emphasize 
the  fact  that  it  served  no  function  in  the  work  of  the  mill, 
that  it  was  entirely  extraneous  to  any  such  work, — a 
wholly  superfluous  thing. 

But  it  was  worse  than  useless  and  superfluous ;  it  added 
a  new,  malign  and  latent  function  to  the  environment  of 
the  work  required  of  plaintiff  without  which  it  would  have 
been  impossible  for  this  injury  to  have  occurred.  If  was 
in  view  of  the  service  required  gross  negligence  on  the 
part  of  defendant  to  maintain  it. 

For  the  injury  to  him  was  accomplished  not  by  the  free 
action  of  the  dog  roller,  but  by  the  X  board  holding  his 
foot  between  it  and  the  dog  roller,  in  consequence  of  which 
the  roller  ground  and  crushed  his  foot. 

(McCann,  Tr.,  p.  114;  Kilty,  Tr.,  p.  188;  Coffin,  Tr., 
p.  224.) 

Indeed  counsel  for  defendant  correctly  say  that  the  in- 
jury was  caused  by  '*his  accidentally  getting  his  foot 
caught  between  the  dog  roller  and  the  X,  board." 

If  the  X  board  had  not  been  where  it  was  and  at  the 
distance  it  was  from  the  dog  roller,  the  injury  in  this  case 
could  not  have  occurred;  because  no  possibility  of  grind- 
ing or  crushing  by  the  dog  roller  would  have  existed. 

If  the  space  in  the  direction  in  which  the  roller  was  re- 
volving had  been  wholly  free  and  open  it  would  have  been 
impossible  for  this  injury  to  have  been  caused. 
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The  X  board  was  in  fact  placed  at  such  a  distance  from 
the  roller  that  the  two  co-operated  to  make  a  most  efficient 
crushing  machine ;  the  X  board  operated  as  a  plate  adapted 
to  hold  and  confine  any  member  of  the  body  which  should 
be  thrown  against  it  by  the  roller,  until  it  was  entrapped, 
drawn  in  between  the  two  by  the  roller  and  subjected  to 
the  crushing  and  grinding  process.   (Tr.,  pp.  169,  224.) 

This  co-ordination  of  the  X  board  with  the  rollers 
created  a  latent,  extraordinary  and  extraneous  danger  of 
which  co-ordination  there  can  be  no  pretense  that  plaintifif 
knew  any  thing ;  and  much  less  any  pretense  that  he  either 
understood,  comprehended  or  appreciated  the  danger 
lurking  in  that  combination. 

It  was  said  in  the  opinion  of  the  Supreme  Court  of  Cali- 
fornia, in  bank,  in  Bone  vs.  Ophir  Silver  Mining  Co.,  149 
Cal.,  293,  294,  that: 

'The  rule  is  unquestioned  that  the  duty  of  inform- 
ing a  servant  of  latent  or  extraordinary  dangers  or 
risks  connected  with  the  service  of  which  the  master 
has  knowledge,  is  not  only  a  duty,  but  is  a  primary 
duty.     *     *     *" 

True  the  court  further  said: 

'Tt  is  to  be  noted,  however,  that  this  rule  applies  to 
latent  and  extraneous  dangers  of  which  the  master 
himself  has  knowledge,  or,  of  which,  with  the  exercise 
of  ordinary  care,  he  should  have  knowledge." 

Now  the  Benson  Lumber  Company  put  this  X  board 
where  it  proved  its  dangerous  character :  it  was  an  unnec- 
essary and  improper  thing;  it  w^as  entirely  extraneous  to 
the  work  of  the  mill ;  it  created  the  combination  which  was 
the  primary,  proximate  and  efficient  cause  of  this  injury, 
with  which  all  other  risks  of  the  employment  (discussing 
from  the  standpoint  most  favorable  to  defendant)  merely 
worked  in  co-operation,  but  which  in  and  of  themselves 
they  could  not  have  accomplished. 
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Who  is  responsible  for  this  X  board  which  by  reason  of 
the  fact  of  its  combination  and  co-ordination  with  the  dog- 
roller  constituted  a  veritable  man-trap?  Is  it  the  defend- 
ant who  built  it  or  the  plaintiff  who  had  not  the  slightest 
conception  of  the  danger  which  lurked  in  the  combination  ? 

It  is  thus,  we  submit,  clear  that  this  extrinsic  element 
of  risk  to  which  the  plaintiff  was  exposed  distinguishes 
this  case  from  all  those  relied  upon  by  defendant  under 
the  defense  of  contractual  assumption  of  the  risk.  In 
those  cases  there  was  no  negligence  imputed  to  the  master. 
But  here  the  negligent  act  of  the  master  was  the  causa 
causans  of  the  injury. 

Those  cases  are,  we  submit,  all  of  the  class  of  risks  aris- 
ing from  the  functioning  of  the  machinery  in  its  purposed 
work.  The  doctrine  of  contractual  assumption  of  risks 
even  by  an  adult  servant  is  confined  to  the  acceptance  by 
him  of  the  ordinary  risks  incident  to  his  employment.  The 
reason  for  the  distinction  is  plain  and  palpable.  For  an 
illustration  we  take  the  very  case  of  Bresettc  vs.  E.  B.  & 
A.  L.  Stone  Cotnpany,  162  Cal.,  74,  78,  which  counsel  for 
defendant  claim  to  be  unable  to  distinguish  from  the  case 
at  bar.  In  that  case,  let  it  be  observed,  that  the  plaintiff 
was  employed  to  oil  the  very  machinery,  in  reaching  across 
the  moving  and  unguarded  gearing  of  which  the  sleeve 
of  his  left  arm  was  caught  in  the  revolving  gears  and  his 
arm  injured.  Thus  he  was  employed  to  work  with  the 
identical  combination  of  intermeshing  cogs  in  which  his 
arm  was  caught.  His  employment  to  thus  attend  that  ma- 
chinery necessarily  directed  his  attention  to  the  operation 
of  the  normal  functioning  of  the  gears  in  their  designed 
and  ordinary  working.  He  could  not  even  begin  his  work 
of  oiling  without  of  necessity  observing  such  working. 
The  constantly  repeated  demonstration  of  its  operation 
was  before  his  eyes  at  all  times  when  the  machinery  was 
doing  its  intended  work.     He  was  there  employed  to  pro- 


36 

mote  this  functioning.  And  the  court  properly  held  that 
he  assumed  the  risk  of  danger  from  the  operation  of  the 
unguarded  gearing. 

Let  it  further  be  particularly  noted  that  in  that  case 
every  part  of  the  interoperating  gearing  was  a  necessary 
part  of  the  machine  as  a  whole;  it  was  there  to  perform 
its  designed  and  intended  office;  nothing  was  superfluous, 
useless  or  unnecessary,  or  the  causation  of  extensive  or 
latent  danger,  but  only  of  patent  risk  absolutely  incident 
to  and  inseparable  from  the  operation  of  the  machine. 

Again,  let  it  be  observed,  that  the  defendant  in  that  case 
was  by  the  opinion  of  the  court  absolved  from  any  negli- 
gence. The  plaintiff,  an  adult,  had  been  employed  to  work 
about  the  unguarded  gearing.  His  contract  of  employ- 
ment implied  the  assumption  of  the  risk  in  the  ordinary 
operation  of  the  machinery  in  the  condition  in  which  it 
was.  There  was  therefore  no  room  for  the  charge  of 
negligence,  in  that  case  against  the  master.  For  as  we 
shall  take  the  occasion  later  to  point  out,  a  servant  is  never 
held  to  the  implication  that  he  assumes  the  risks  caused 
by  the  master's  negligence;  hence  if  under  the  facts  of  a 
given  case  there  is  contractual  assumption  of  the  risk,  the 
encountering  of  which  led  to  the  injury,  there  can  be  no 
imputation  to  the  master  of  negligence  as  responsible  for 
that  injury. 

Turning  now  to  the  case  in  hand.  Under  the  evidence 
here  there  can  be  not  the  remotest  pretense  that  the  find- 
ing implied  in  the  verdict  that  the  X  board  was  the  efficient, 
the  proximate  and  the  sine  qua  non  cause  of  this  injury, 
is  not  only  amply  supported  by  the  evidence,  but  that  a 
finding  to  the  contrary  would  have  been  against  the  undis- 
puted evidence. 

It  must  also  be  taken  that  the  implied  finding  by  the 
verdict  that  it  was  a  useless  and  extraneous  intruder  upon 
the  push  table,  which  superadded  a  mischievous  and  dan- 
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gerous  combination  by  its  relation  to  the  dog  roller,  and 
that  this  dangerous  capability  was  inherent  in  the  combi- 
nation, but  existed  lurking  for  its  prey,  latent  and  unob- 
served, by  the  employee,  is  not  only  justified  but  made  im- 
perative by  the  evidence.  Its  malign  function  was  nothing 
which  the  employee  was  hired  to  further  or  promote;  his 
employment  was  not  to  see  objects  ground  between  the 
X  plank  and  the  dog  roller.  He  never  had  seen  it  do  that 
sort  of  thing. 

But  the  employer  put  it  there;  and  in  the  words  of  the 
Supreme  Court  of  the  United  States  in  Hough  vs.  Texas 
&  P.  R.  R.  Co.,  100  U.  S.,  213,  217,  the 

"Master  is  bound  to  observe  all  the  care  which  pru- 
dence and  the  exigencies  of  the  situation  require  in 
providing  the  servant  with  machinery  or  other  in- 
strumentalities adequately  safe  for  the  use  of  the 
latter." 

Did  the  master  in  this  case  discharge  this  duty,  by  su- 
peradding to  the  push  table  this  X  board  which  constituted 
the  efficient  cause  of  the  injury,  but  contributed  nothing 
to  functions  of  the  push  table  or  to  further  the  work  for 
which  plaintiff  was  hired? 

Recalling  again  the  hypothesis  upon  which  the  argu- 
ment for  the  defendant  that  plaintiff  assumed  the  precise 
risk  of  the  injury  he  has  sustained,  proceeds,  to-wit:  that 
plaintiff  was  hired  among  his  other  duties,  to  mount  the 
push  table  in  the  way  he  sought  to  mount  it,  we  ask  where 
can  any  authority  be  found  for  the  proposition,  that  the 
servant  contracted  to  assume  the  risk  of  this  mantrap  in 
addition  to  the  risks  incident  to  the  operation  of  the  ma- 
chinery in  the  line  of  its  proper  functions  of  delivering 
lumber?  Such  a  proposition  would  be  equivalent  to  the 
claim  that  the  servant  impliedly  contracted  to  exonerate  the 
master  from  the  consequences  of  his  tortious  negligence. 
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Or  where  can  a  respectable  authority  be  found  which  de- 
clares that  under  such  circumstances  it  is  so  clear  that  the 
servant  assumed  this  extraneous  risk  that  the  jury  should 
have  been  directed  to  find  for  the  defendant,  or  that  the 
appellate  court  should  reverse  the  judgment  for  plaintiff 
on  the  ground  that  as  a  matter  of  law  he  assiuiied  that  ex- 
traneous risk? 

We  agree  with  counsel  (brief,  p.  54)  so  far  forth  that 
"whether  plaintifif's  foot  zvas  caught,  by  his  making  a  mis- 
step or  being  struck  by  lumber  is  immaterial." 

For  we  submit  that  whether  his  foot  was  brought  into 
contact  with  the  roller  by  a  misstep  or  by  being  borne  down 
on  it  by  descending  lumber,  it  was  not  that  contact  that 
was  the  proximate  cause  of  the  injury.  True  it  may  be 
that  he  lost  his  footing  by  his  foot  being  carried  out  from 
under  him  by  the  roller  since  he  was  thrown  down,  face 
forward,  his  full  length  upon  the  push  table.  (Coffin,  Tr., 
p.  224.)  But  this  fall  caused  him  no  serious  injury.  (Tr., 
p.  111.)  It  was  not  the  fact,  if  fact  it  was,  that  lumber 
struck  his  foot  that  caused  the  injury,  for  the  impact  of  the 
lumber  upon  his  foot  did  him  no  harm.  He  says  (Tr.,  p. 
Ill):  "I  did  not  receive  any  other  serious  injuries  out- 
side of  my  foot;  it  was  just  my  foot  that  got  caught."  It 
was  the  being  caught  ivhich  did  the  mischief.  This,  how- 
ever, could  not  possibly  have  occurred  but  for  the  placing 
by  defendant  of  the  X  board  where  it  was;  this  and  this 
alone  was  the  true  proximate  cause. 

The  argument  for  defendant  as  to  assumption  of  the 
risk  is  that  the  misstep  by  which  the  foot  struck  the  roller, 
or  the  striking  of  lumber  upon  the  foot  bearing  it  down 
into  contact  with  the  roller  were  in  the  nature  of  inevit- 
able accident,  or  an  inanimate  thing  contributing  to  bring 
the  foot  in  contact  with  the  roller.  But  it  was  not  the 
roller  by  itself  which  did  or  could  hold  the  foot  subject  to 
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its  operation.  It  was  the  superadded  and  foreign  ele- 
ment of  the  X  board  which  held  the  foot  to  be  crushed  and 
mangled.  This  was  the  efficient  and  proximate  cause  and 
made  the  latent  combination  and  the  lurking  danger  which 
inflicted  the  injury. 

We  here  note  that  the  court  gave  in  its  instruction  No. 
XI  (Tr.,  p.  242)  the  identical  instruction  as  to  proximate 
cause  No.  VIII  requested  by  defendant.  Therefore  all 
the  assignments  of  error  based  upon  the  supposition  that 
this  instruction  was  not  given  (see  Tr.,  pp.  256-257;  Brief, 
p.  23)  and  the  argument  made  upon  that  supposition, 
(Brief,  pp.  85-88)  are  the  result  of  the  misconception. 

Under  this  instruction  and  the  evidence  proving  be- 
yond doubt  that  but  for  this  X  board  the  injury  could  not 
have  occurred,  the  jury  were  justified  in  finding  that  the 
negligence  of  the  defendant  in  maintaining  this  unneces- 
sary, and  in  view  of  the  service  required  of  plaintiff,  dan- 
gerous extraneous  combination,  was  the  proximate  cause. 
And  we  submit  that  the  evidence  was  properly  submitted 
to  the  jury. 

The  misstep  or  the  bearing  down  of  lumber,  whichever 
the  case  may  be,  which  brought  the  foot  upon  the  roller, 
were  antecedent  occurrences,  to  the  grinding  of  the  foot 
against  the  X  board. 

Defendant  virtually  says  in  making  this  defense  of  as- 
sumption of  the  risk  from  which  the  injury  was  sustained: 

"Plaintifif  agreed  to  take  the  chances  of  the  mis- 
step, or  of  the  descending  lumber,  bringing  his  foot 
in  contact  with  the  roller,  because  the  revolving  roller 
and  the  descending  lumber  were  inseparable  inci- 
dents of  the  business  about  which  plaintiff  was  em- 
ployed; his  employment  called  for  his  mounting  on 
the  push  table  over  the  roller  and  in  face  of  descend- 
ing lumber,  upon  this  particular  occasion.  Therefore 
the  injury  was  the  result  of  pure  accident,  the  risk  of 
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which  was  assumed  and  the  court  should  have  di- 
rected a  verdict  for  defendant." 

But  as  was  said  in  the  case  of  The  Joseph  B.  Thomas, 
81  Fed.,  578,  584: 

"It  is  well  settled  that  it  is  no  defense  in  an  action 
for  a  negligent  injury  that  the  negligence  of  a  third 
person,  or  an  inevitable  accident,  or  an  inanimate 
thing  contributed  to  cause  the  injury  of  plaintifif,  if 
the  negligence  of  the  plaintiff  was  the  efficient  cause 
of  the  injury," 

In  Pullman  Palace  Car  Co.  vs.  Laack,  143  111.,  245,  32 
N.  E.,  285,  291,  there  is  quoted  with  approval  from  Bishop 
on  Non-Contract  Law,  the  following: 

"A  person  contributing  to  a  tort,  where  his  fellow- 
contributors  are  men,  natural  or  other  forces  or 
things,  is  responsible  for  the  whole,  the  same  as 
though  he  had  done  all  without  help." 

The  court  further  said  in  that  case,  p.  291 : 

*Tt  is  well  settled  that  where  the  injury  is  the  re- 
sult of  the  negligence  of  the  defendant  and  that  of  a 
third  person,  or  of  defendant  and  an  inevitable  acci- 
dent, or  an  inanimate  thing  has  contributed  with  the 
negligence  of  the  defendant  to  cause  the  injury,  the 
plaintiff  may  recover  if  the  negligence  of  the  defend- 
ant was  an  efficient  cause  of  the  injury." 

As  put  in  Scandell  vs.  Columbia  Construction  Co.,  64 

N.  Y.  Supp.,  232: 

"Where  the  evidence  was  sufficient  to  support  a 
finding  that  the  negligence  alleged  was  the  proximate 
cause  of  an  injury  to  a  servant,  without  zvhich  the  in- 
jury could  not  have  occurred,  it  was  error  not  to  sub- 
mit the  case  to  the  jury,  though  another  defect  was 
also  a  proximate  cause  of  such  injury."  (Italics  ours.) 

Here,  however,  as  already  remarked,  neither  the  mis- 
step nor  the  descending  lumber  can  be  regarded  as  con- 
tributing proximately  to  the  injury,  but  were  strictly  an- 
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tecedent  links   in  the  sequence  of  occurrences;  the  final 
and  efficient  cause  was  the  X  board. 

The  injury  as  we  have  abundantly  insisted  would  have 
been  impossible  but  for  the  X  board ;  and  that  had  no  busi- 
ness there;  but  the  fact  remains  that  the  master  put  it 
there.  The  combination  which  it  effected  with  the  dog 
roller  was  the  negligent  act  of  defendant;  and  since  this 
combination  had  no  utility  or  proper  function  in  the  mill, 
the  risk  from  it  we  submit  was  not  assumed. 

When  the  case  of  Sanborn  vs.  Madero  Flume  etc.,  Co., 
70  Cal.,  261,  which  is  sought  to  be  distinguished  from  the 
case  at  bar,  is  compared  with  it,  we  submit  that  this  is  a 
far  clearer  case  of  non  assumption  of  risk  than  that.  There 
the  plaintiff  was  injured  by  the  fact  that  a  defective  sub- 
stitute for  a  sword  the  purpose  of  which  was  to  enter  the 
cut  made  in  a  log  by  the  saw,  failed  to  do  its  designed 
work.  There  "notwithstanding  the  sword  was  obviously 
insufficient  and  known  by  the  plaintiff  to  be  unsafe,"  the 
court  held  that  whether  the  plaintiff  assumed  the  risk  and 
was  negligent  was  a  question  for  the  jury. 

There  it  will  be  seen  that  what  caused  the  injury  was 
what  occurred  in  the  very  work  for  which  the  plaintiff  was 
employed  and  in  operation  of  one  of  the  functions  and  ap- 
pliances of  that  work;  this  function  was  defectively  dis- 
charged, because  of  the  defective  substitute  for  the  sword, 
and  the  injury  resulted. 

In  short  there  was  present  the  element  of  negligence  on 
part  of  the  employer. 

The  court  held  that  the  risk  was  not  assumed,  although 
the  servant  knew  the  defective  instrumentality ;  saying,  in 
substance  that  was  not  enough  unless  he  also  understood 
the  risk  to  which  it  exposed  him. 

But  if  it  be  the  law,  as  held  in  that  case,  that  where  a 
servant,  working  about  defective  machinery,  knows  the 
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defects  in  the  instruments  provided  for  its  proper  work, 
but  does  not  understand  the  risk  from  them,  he  is  not  to 
be  held  to  assume  that  risk  as  a  matter  of  law,  then  a 
fortiori  it  must  be  true,  that  there  can  be  no  assumption 
of  a  risk  created  by  the  master  wholly  extraneous  and 
collateral  to  any  function  of  the  machinery  to  work  about 
which  the  servant  is  employed,  but  yet  so  connected  with 
such  machinery  that  the  servant  is  exposed  to  it  while  in 
the  line  of  his  duty. 

There  is  absolutely  no  evidence  here  that  before  this 
casualty  McCann  or  any  of  his  co-employees  understand  or 
appreciated  the  danger  in  this  X  board;  it  was  not  until 
after  the  occurrence  showed  its  dangerous  character  that 
his  co-employee  knocked  it  out  because  it  was  dangerous 
(Tr.,  p.  225)  under  the  order  of  Evenson  the  Superin- 
tendent (Tr.,  p.  175). 

Indeed  since  it  had  no  function  in  the  mill,  the  law  will 
not  imply  an  assumption  of  the  risks  which  it  created;  for 
an  employee  only  assumes  such  risks  as  are  incident  to  the 
employment.  The  italicised  portions  of  extracts  from 
opinions  quoted  are  ours  unless  otherwise  indicated. 

In  Baxter  vs.  Roberts,  44  Cal,  187,  192,  it  was  said: 

"That  one  contracting  to  perform  labor  or  render 
service  thereby  takes  upon  himself  such  risks  and 
only  such  risks  as  are  necessarily  and  usually  inci- 
dent to  the  employment  is  well  settled.     *     *     * 

"Nor  is  there  any  doubt  that  if  the  employer  had 
knowledge  or  information  showing  that  the  particu- 
lar employment  is  from  extraneous  causes  known  to 
him  to  be  hazardous  or  dangerous  to  a  degree  be- 
yond that  which  it  fairly  imports,  or  is  understood  by 
the  employee  to  be,  he  is  bound  to  inform  the  latter." 

A  recent  case  in  point  upon  the  negligence  of  defendant 
because  of  the  maintenance  of  this  unnecessary  X  board, 
is  the  case  of  Schellin  vs.  North  Alaska  Salmon  Co.,  Jan- 
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uary   16,   1914,  in  the  Supreme  Court  of  California,  47 
Cal.  Dec,  p.  138,  140-141. 

In  that  case  the  plaintiff  was  injured  by  a  set  screw  on 
a  shafting.    The  following  is  from  the  opinion  of  the  court : 

"The  collar  and  set  screzv  performed  no  functions. 
Their  presence  at  that  place  made  it  one  of  great  dan- 
ger to  plaintiff,  and  it  was  defendant's  duty  to  make 
and  maintain  there  as  safe  a  place  as  reasonably  was 
possible;" 

citing  Krcigh  vs.  Wcstinghousc  C.  K.  Co.,  214  U.  S.,  256; 

Jacohson  vs.  Oakland  Meat,  etc.,  Co.,  161  Cal.,  432,  and 

cases  in  them  cited. 

In  the  case  in  214  U.  S.,  249,  259,  supra,  it  was  pithily 
said,  citing  the  McDade  case,  191  U.  S.,  64,  66, 

"There  is  no  reason  zuhy  an  employee  shoidd  be 
exposed  to  dangers  unnecessary  to  the  proper  opera- 
tion of  the  business  of  his  employer." 

It  was  also  said  in  the  case  last  cited  (p.  256)  quoting 
from  Santa  Fe  &  P.  R.  Co.  vs.  Holmes,  202  U.  S.,  438, 
respecting  the  duty  of  the  master  to  provide  a  reasonably 
safe  place  for  the  carrying  on  of  the  work,  the  following: 

"The  duty  is  a  continuing  one  and  must  be  exer- 
cised whenever  the  circumstances  demand  it." 

The  cited  case  of  Chocktazv  O.  &  G.  Co.  vs.  McDade, 
191  U.  S.,  64,  66,  is  also  in  point  as  to  this  X  board.  It 
was  said  of  the  spout  which  caused  the  injury: 

"As  it  was  maintained,  it  was  a  constant  menace 
to  the  lives  and  limbs  of  employees  whose  duties  re- 
quired them  by  night  and  day,  to  pass  the  structure. 
It  is  a  case  where  tJic  dangerous  structure  is  not  jus- 
tified by  the  necessity  of  the  situation,  and  we  agree 
with  the  judgment  in  the  court  below  that  its  main- 
tenance under  the  circumstances  was  negligence  upon 
the  part  of  the  railroad  company." 
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In  Skelton  vs.  Pacific  Lumber  Co.,  140  Cal.,  507,  510,  it 
was  said: 

"A  servant,  of  course,  takes  upon  himself  all  the 
ordinary  risks  and  perils  of  accident  in  the  common 
course  of  the  service  in  'which  he  is  engaged." 

"The   servant  assumes   the  risk  of  every   danger 
belonging  to  the  work  itself;  hut  if  the  master's  negli- 
gence aggravates  such  danger,  and  the  servant  is  in- 
jured thereby,  he  may  recover." 
North  vs.  Dozvling,  93  Mo.  App.,  156. 

Upon  this  point  the  case  of  Naudau  vs.  White  River 
Lumber  Co.,  76  Wis.,  120,  is  a  clear  authority  valuable  for 
its  correct  discrimination  between  contractual  assumption 
of  risk,  and  what  is  sometimes  termed  in  the  opinions  as- 
sumption of  risk  when  what  is  meant  is  contributory  neg- 
ligence, extending  where  there  is  fool-hardiness  or  reck- 
lessness on  part  of  the  employee  to  subjection  to  the 
maxim  volenti  non  fit  injuria. 

We  quote  from  the  opinion,  the  whole  of  which  is  worthy 
of  consideration  as  an  aid  to  the  proper  disposition  of  this 
case  the  following  passage,  from  page  131  of  said  opinion: 

"The  learned  counsel  for  the  defendant  also  con- 
tend that  the  presumption  is  that  the  plaintiff  as- 
sumed all  the  dangers  incident  to  his  employment,  and 
therefore  the  burden  of  proof  was  upon  him  to  show 
that  he  did  not  know  of  the  danger  connected  with 
this  uncovered  gear.  We  think  in  this  the  learned 
counsel  are  in  error.  The  employee  is  only  presumed 
to  assume  the  dangers  usually  attendant  upon  his  em- 
ployment; and,  when  he  shows  that  he  has  been  in- 
jured by  a  cause  or  danger  not  usually  or  reasonably 
attendant  upon  his  employment,  he  is  then  entitled  to 
recover,  unless  it  be  shown  that  he  knew  of  such  un- 
usual and  unreasonable  danger,  and  fully  compre- 
hended its  nature,  at  the  time  of  his  employment  or 
before  the  accident  happened.  The  evidence  in  this 
case  having  established  the  fact  that  the  injury  to  the 
plaintiff  was  caused  by  a  danger  which  ought  not  to 
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have  attended  his  employment,  and  would  not  have 
attended  it  if  the  defendant  had  performed  its  whole 
duty  towards  him,  there  is  no  presumption  that  the 
plaintiff  assumed  the  unusual  risk,  and  the  burden  of 
proof  is  on  the  defendant  to  show  affirmatively  that 
he  did,  to  the  same  extent  that  it  is  on  the  defendant 
to  show  any  other  contributory  negligence  on  the  part 
of  the  plaintiff.  The  assumption  of  an  unusual  risk 
in  any  employment  by  the  employee  is  in  the  nature  of 
negligence  on  his  part,  which,  like  any  other  contrib- 
utory negligence,  prevents  his  recovery." 

In  Hough  vs.  R.  R.  Co.,  100  U.  S.,  213,  217,  the  court 
dealt  with  the  doctrine  of  contractual  assumption  of  risk 
implied  in  the  contract  of  employment.  The  court  said, 
page  217: 

'Tt  is  implied  in  the  contract  between  the  parties 
that  the  servant  risks  the  dangers  which  ordinarily 
attend  or  are  incident  to  the  business  in  which  he  vol- 
untarily engages  in  for  compensation." 

The  court  further  said: 

"But  it  is  equally  implied  in  the  same  contract  that 
the  master  shall  supply  the  physical  means  and 
agencies  for  the  conduct  of  his  business.  *  *  t 
His  negligence  in  that  regard  is  not  a  hazard  usually 
or  necessarily  attendant  upon  the  business.  Nor  is 
it  one  which  the  servant  in  legal  contemplation  is  pre- 
sumed to  risk,  for  the  obvious  reason  that  the  servant 
who  is  to  use  the  instrumentalities  provided  by  the 
master  has  ordinarily  no  connection  with  their  pur- 
chase in  the  first  instance,  or  their  preservation  or 
maintenance  in  suitable  condition  after  they  have 
been  supplied  by  the  master." 

That  the  contractual  assumption  of  risk  excludes  the 
idea  of  negligence  on  the  part  of  the  master  which  con- 
tributed to  the  injury,  is  shown  by  the  following  extract 
from  the  opinion  in  Chicago  M.  &  St.  P.  R\.  Co.  vs  Ross, 
112  U.  S.,  377,  383: 
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"But  however  this  may  be,  it  is  indispensible  to 
the  employer's  exemption  from  Habihty  to  his  servant 
for  the  consequences  of  risks  thus  incurred,  that  he 
should  himself  be  free  from  negligence.  He  must 
furnish  the  servant  the  means  and  appliances  which 
the  service  requires  for  its  efficient  and  safe  perform- 
ance, unless  otherwise  stipulated;  and  if  he  fail  in 
that  respect,  and  an  injury  result,  he  is  as  liable  to 
the  servant  as  he  would  be  to  a  stranger.  In  other 
words,  whilst  claiming  such  exemption  he  must  not 
himself  be  guilty  of  contributory  negligence." 

So  it  is  said  in  Pantzar  vs.  Tilly  Foster  Iron  Mining 
Co.,  99  N.  Y.,  368,  376: 

"The  rule  that  the  servant  takes  the  risk  of  the  ser- 
vice presupposes  that  the  master  has  performed  the 
duties  of  caution,  care  and  vigilance  which  the  law 
casts  upon  him.  It  is  these  risks  alone  which  cannot 
be  obviated  by  the  adoption  of  reasonable  measures  of 
precaution  by  the  master  that  the  servant  assumes." 

See  also  upon  this  subject,  McGovern  vs.  C.  V.  R.  R. 
Co.,  123  N.  Y.,  280,  287,  where  it  is  said: 

"It  may,  we  think,  be  laid  down  as  a  general  rule, 
that  the  dangers  connected  with  such  a  business, 
which  are  unavoidable  after  the  exercise  by  the 
master  of  proper  care  and  precaution  in  guarding 
against  them,  are  risks  incident  to  the  employment 
and  are  assumed  by  those  who  consent  to  accept  em- 
ployment under  such  circumstances.  But  those  dan- 
gers, which  are  known  and  can  be  mitigated  or 
avoided  by  the  exercise  of  reasonable  care  and  pre- 
caution on  the  part  of  those  carrying  on  the  business, 
and  injuries  from  which  happen  through  neglect  to 
exercise  such  care,  are  not  incident  to  the  business, 
and  the  master  is  generally  liable  for  damages  occur- 
ring therefrom." 

That  the  doctrine  of  contractual  assumption  of  risks 
does  not  apply  to  such  an  extraneous  risk  as  that  occa- 
sioned by  this  X  board,  follows  from  the  statement  in  the 
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opinion  of  the  Supreme  Court  of  Massachusetts,  in  Murch 
vs.  Thomas  Wilson  Sons  &  Co.,  Ltd.,  168  Mass.,  408,  47 
N.  E.,  Ill,  112,  as  follows: 

"The  employee  impliedly  agrees  to  assume  all  the 
obvious  risks  of  the  business  in  which  he  contracts 
to  work.  Among  these  are  the  open,  manifest  dan- 
gers attendant  upon  the  use  of  the  ways,  works  and 
machinery  of  permanent  cJiaraefer  that  are  plainly 
intended  to  be  retained  as  part  of  the  plant  to  zvhich 
the  contract  for  service  relates." 

Labatt  on  Master  and  Servant,  2nd  Ed.,  Sec.  894,  p. 
2386,  contains  the  following  statement: 

"894.  (2)  RISKS  RESULTING  FROM  THE 
MASTER'S  NEGLIGENCE  ARE  NOT  AS- 
SUMED BY  THE  SERVANT.— A  proposition 
which  has  so  frequently  been  enunciated  by  the  courts 
as  to  have  become  axiomatic  is  that,  prima  facie,  a 
servant  does  not  assume  any  risks  which  may  be  ob- 
viated by  the  exercise  of  reasonable  care  on  the 
master's  part.  In  other  words,  the  abnormal,  un- 
usual, or  extraordinary  risks  which  the  servant  does 
not  assume  as  being  incidental  to  the  work  undertaken 
by  him  are  those  which  would  not  have  existed  if  the 
master  had  fulfilled  his  contractual  duties." 

It  w^as  said  in  this  Circuit,  in  Bnnker  Hill  &  Sidlivan 
Min.  &  C.  Co.  vs.  Jones,  130  Fed.,  813,  818: 

"While  it  is  a  ruling  principle  that  a  person  enter- 
ing voluntarily  into  a  contract  of  hiring  assumes  all 
the  risks  and  hazards  ordinarily  incident  to  the  em- 
ployment, and  liable  to  arise  from  the  defects  which 
are  patent  and  obvious  to  a  person  of  his  experience 
and  understanding,  it  is  equally  true  that  risks  aris- 
ing out  of  the  negligence  of  the  master  are  not  those 
ordinarily  incident  to  the  employment,  and  are  not, 
therefore,  assumed  by  the  servant.  Texas,  etc.,  R.  R. 
Co.  vs.  Archibald.  170  U.  S.,  665,  18  Sup.  Ct.,  777, 
42  L.  Ed.,  1188." 
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To  the  same  effect  is  San  Francisco  &  F.  S.  S.  Co.  vs. 
Carlson,  161  Fed.  851,  854,  in  this  circuit. 

We  submit  that  there  was  here  no  implied  covenant  on 
part  of  plaintiff  in  his  contract  of  employment  to  hold  de- 
fendant harmless  for  its  negligence  in  maintaining  this 
useless  X  board  in  a  place  where  it  co-operated  with  the 
dog-roller  to  create  the  man  trap  which  first  revealed  its 
capacity  to  injure  when  it  caught  plaintiff's  foot. 

There  was  no  contractual  assumption  of  the  risk  from 
this  latent  and  feline  danger  occasioned  by  the  negligence 
of  the  master. 

In  Hazvley  vs.  Chicago,  B.  &  Q.  Ry.  Co.,  Circuit  Court 
of  Appeals,  7th  Circuit,  133  Fed.,  150,  the  plaintiff's  de- 
cedent was  killed  by  being  struck  by  the  projection  over 
the  railroad  track  of  defendant  of  a  roof  of  a  building 
maintained  by  the  defendant.  One  of  the  defenses  was 
assumption  of  risk.  After  quoting  from  Hough  vs.  R.  Co., 
100  U.  S.,  213,  supra,  the  court  said: 

"From  the  above  quoted  declaration  of  the  Su- 
preme Court  in  Hough  vs.  Ry.  Co.,  it  is  very  clear 
that  decedent  on  entering  the  service  did  not  assume 
the  danger  from  the  roof  corner  that  projected  over 
the  track  as  needlessly  as  a  pipe  or  bayonet." 

We  submit  that  a  similar  statement  would  be  proper 
with  respect  to  this  X  board. 

AS  TO  THE  FURTHER  AND  CONCURRING  ELEMENTS 
OF  THE  EMPLOYER'S  NEGLIGENCE. 

We  have  thus  far  argued  the  question  of  the  propriety 
of  the  submission  to  the  jury  of  the  question  of  contractual 
assumption  of  risk,  commenting  only  on  the  single  feature 
of  the  master's  negligence,  consisting  in  his  requiring  the 
servant  to  mount  the  push-table  from  the  dog-roller  with 
which  the  X-board  made  the  combination  extraneous  to  any 
function  of  the  mill,  which  combination  was  the  efficient 
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and  proximate  cause  of  the  injury  complained  of.  Before 
further  examining  the  defenses  which  proceed  upon  the 
concession  of  neghgence  upon  the  part  of  the  defendant 
corporation,  it  seems  proper  to  refer  to  the  elements  of 
the  master's  negHgence  which  concurred  with  the  negH- 
gent  act  of  maintaining  this  X  board. 

They  are,  first,  that  under  the  finding  impHed  in  the 
verdict  that  defendant  knew  when  it  employed  plaintifif 
that  he  was  a  boy  17  years  of  age  and  inexperienced;  that 
his  contract  with  defendant  was  to  load  lumber  on  push- 
carts after  it  had  been  delivered  within  his  reach  by  the 
machinery  of  the  mill,  while  working  on  the  loading  plat- 
form. That  because  of  the  defective  functioning  of  the 
newly  installed  push-table  and  carrier-table,  they  frequently 
failed  to  work  automatically  as  designed,  for  which  reason 
it  developed  after  the  employment  that  jams  and  clogging 
of  lumber  occurred  on  these  tables,  that  required  to  be  re- 
leased by  mounting  the  table  to  disengage,  by  hand,  the 
accumulations  and  jams  of  lumber. 

That  no  suitable  or  proper  appliances  were  furnished 
by  defendant  for  mounting  the  push-table. 

That  defendant  gave  plaintifif  a  standing  order  to 
mount  the  push-table  when  it  appeared  necessary  to  release 
such  jams  and  help  out  the  functioning  of  the  machinery 
and  left  him  to  mount  the  push-table  in  any  way  he  could. 
That  the  surface  of  this  push  table  was  5  feet  7  inches 
above  the  level  of  the  loading  platform,  on  which  plain- 
tifif  contracted  to  do  his  work. 

That  appellant  gave  him  no  instructions  how  to  mount 
or  any  warning  of  any  danger  in  any  method  of  so  doing. 

That  it  knew  that  the  quickest  and  most  ready  means 
of  mounting  the  push-table  w^as  to  step  upon  the  carrying- 
table  from  the  loading  platform  by  means  of  a  step  provided 
between  it  and  the  push-table,  and  from  thence  over  the 
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dog-roller  on  the  push-table,  and  that  when  early  in  the 
service  plaintiff  was  ordered  by  the  foreman  to  mount  the 
push-table,  this  was  the  method  pursued  by  plaintiff,  as 
was  then  seen  by  the  foreman  who  gave  the  order;  that 
both  the  foreman  and  the  superintendent  of  the  mill  fre- 
quently saw  him  mount  in  this  way,  but  at  no  time  gave 
him  any  advice,  instruction  or  warning  against  so  doing. 

All  these  facts  considered  in  connection  with  the  main- 
tenance of  the  X-board,  did  the  court  err  in  refusing  to 
hold  as  a  matter  of  law  that  the  plaintiff  in  any  sense  con- 
tracted, or  otherwise,  assumed  the  injury  from  the  risks 
so  encountered?  Or  as  a  matter  of  law,  under  all  the  cir- 
cumstances, ought  the  court  to  have  directed  a  verdict  for 
defendant  and  refused  to  submit  the  issues  upon  the  al- 
leged defenses  to  the  jury? 

Merrifeld  vs.  Maryland  Co.,  143  Cal.,  54;  Roth  vs. 
Northern  Pacific  Lumbering  Co.,  18  Ore.,  205,  22 
Pac.  Rep.,  842. 

The  known  youth  and  inexperience  of  plaintiff  is  an  im- 
portant element.  It  is  admitted  in  defendant's  brief  that 
the  instructions  upon  the  duty  of  the  master  to  warn  and 
instruct  given  by  the  court  (Tr.,  p.  270),  states  the  law 
correctly;  it  is  claimed  that  it  was  inapplicable,  on  the 
ground  that  there  was  no  evidence  on  which  to  base  the 
instructions.  That  there  was  such  evidence,  we  have 
pointed  out. 

This  instruction  is  most  amply  supported  by  the  decisions 
of  the  courts  of  this  state,  among  which  are : 

Ingerman  vs.  Moore,  90  Cal,  410,  421-422; 
Foley  vs.  California  Horseshoe  Co.,  115  Cal.,  184; 
O'Connor  vs.  Golden  Gate,  etc.,  Co.,  135  Cal,  517, 

543-546; 
Verdelli  vs.  Gray's  Harbor,  etc.,  Co.,  115  Cal.,  517, 
523-525; 
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Mansfield  vs.  Eagle  Box,  etc.,  Co.,  136  Cal.,  622,  624- 

626; 
Jenson  vs.  Mill  &  Fink  Co.,  150  Cal.,  500,  506-509; 
Quinn  vs.  Electric  Laundry  Co.,  155  Cal.,  500,  506- 

509; 
Larsen  vs.  Bloemer,  156  Cal,  752,  757-8; 
Clark  vs.  Tulare  Dredge  Co.,  14  Cal.  App.,  415,  430- 

431; 
O'Connell  vs.  United  Railroads,  19  Cal.  App.,  36,  50- 

51; 
Jones  vs.  Florence  Mining  Co.,  66  Wis.,  277,  cited  in 
90  Cal.,  422. 
But  not  only  was  there  no  semblance  of  care  on  part  of 
the  master  to  warn  or  instruct,  but  there  was  here  an  ex- 
press order  to  this  youth  to  mount  this  push-table,  to  disen- 
gage a  jam,  which  was  done  in  sight  of  the  foreman  and 
pursuant  to  his  order ;  the  youth  was  then  given  to  under- 
stand that  this  was  a  continuous  service  demanded  of  him, 
as  was  in  fact  required.    Then,  too,  it  was  an  extra-hazard- 
ous service  in  addition  to  the  employment  for  which  he 
hired,  and  not  a  slight,  but  most  inherently  dangerous  ad- 
dition even  without  the  presence  of  the  X-board. 

The  instruction  Number  VIII  given  by  the  court  adopted 
from  that  given  in  Jones  vs.  Florence  Mining  Co.,  66  Wis., 
277,  in  the  case  of  Ingerman  vs.  Moore,  90  Cal.,  410,  su- 
pra, has  been  since  consistently  followed  in  the  cases  above 
cited.  And  in  the  case  of  O'Connell  vs.  United  Railroads, 
19  Cal.  App.,  supra,  in  quoting  this  oft  approved  instruc- 
tion, the  court  italicized  the  following  words  therein: 
"even  with  his  ozvn  consent." 

So  that  the  fact  shown  by  the  evidence  in  this  case,  that 
the  plaintiff  willingly  did  what  he  was  ordered  to  do  and 
that  he  often  followed  the  order  without  injury,  does  not 
relieve  the  defendant  of  liability,  nor  did  it  impose  upon 
the  court  the  dutv  to  direct  a  verdict  for  the  defendant. 
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Upon  this  subject  what  the  court  said  in  its  opinion  in 
Foley  vs.  California  Horseshoe  Co.,  115  Cal.,  184,  supra, 
makes  a  sufficient  answer  to  the  argument  for  the  defend- 
ant herein  that  the  court  erred  in  the  submission  of  the 
case  to  the  jury,  and  in  not  directing  a  verdict  for  the  de- 
fendant.    See  ibid,  pp.  190-193. 

In  speaking  of  the  youth  of  an  employee,  the  court  said 
among  other  things : 

*'In  the  factory  or  shop  unquestioned  obedience  is 
expected  and  exacted.  They  must  go  where  they  are 
sent,  they  must  do  as  they  are  told. 

"It  would  be  barbarous  to  hold  them  in  the  same 
accountability  as  is  held  the  adult  employee  who  is  an 
independent  free  agent.  Their  conduct  is  to  be  judged 
in  accordance  with  the  limited  knowledge,  experience, 
and  judgment  which  they  possess  when  called  upon  to 
act.  And  it  must,  from  the  nature  of  the  case,  be  a 
question  of  fact  for  the  jury  rather  than  of  law  for  the 
court,  to  say  whether  or  not,  in  the  performance  of  a 
given  task,  the  child  duly  exercised  such  judgment  as 
he  possessed,  taking  into  consideration  his  years,  his 
experience,  and  his  ability.  This  must  necessarily 
give  rise  to  a  dififerent  rule  from  that  so  well  estab- 
lished, which  measures  the  conduct  of  the  adult  by  that 
which  might  be  expected  of  the  ordinarily  prudent 
person  placed  in  the  same  position." 

The  court  quotes  with  approval  the  following  from  Tur- 
ner vs.  Norfolk  Ry.  Co.,  40  W.  Va.,  675 : 

"A  minor  cannot  be  expected  to  set  up  his  opinion, 
however  mature,  against  the  judgment  and  experience 
of  those  maturer  and  older  to  whom  he  is  given  in 
charge,  but  he  is  taught  the  lesson  of  obedience  from 
his  cradle,  and  he  is  required  to  respect  the  commands, 
and  pay  deference  to  the  judgment  of  his  elders,  until 
legally  emancipated  at  the  age  of  twenty-one  years. 
And  it  would  be  an  extreme  case  in  which  a  minor 
should  be  held  guilty  of  contributory  negligence  in 
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obeying  the  orders  of  his  foreman,  representing  his 
master." 

The  Foley  case  is  also  instructive  upon  the  bearing  of 
the  fact  that  this  intrinsically  dangerous  work  was  required 
of  plaintiff  outside  of  the  regular  duties  to  perform  which 
he  was  employed. 

When  in  addition  to  all  these  elements  of  the  sum  total 
of  defendant's  negligence,  there  is  considered  the  fact  that 
it  made  no  provision  whatever  for  an  appliance  appropriate 
or  otherwise,  to  mount  the  push-table,  either  over  the  re- 
volving shaft,  on  the  east  side,  or  over  the  dog-roller,  on 
the  south  side,  to  the  choice  between  which  approaches 
plaintiff  was  shut  up  and  between  which  there  was  a  choice 
to  mount  over  the  cart  only  when  the  load  on  it  was  "just 
right",  we  submit  that  the  court  did  not  err  in  holding  that 
it  could  not  as  a  matter  of  law  hold  that  the  defendant  either 
assumed  by  his  contract  the  risk  of  the  injury  he  sustained, 
or  that  he  was  guilty  of  contributory  negligence. 

The  familiar  rule  by  which  the  courts  govern  themselves 
in  that  regard,  has  been  reiterated  by  the  Supreme  Court  in 
the  case  of  Kreigh  vs.  Westinghouse  C.  K.  &  Co.,  214  U.  S., 
249,  258,  as  follows : 

"Questions  of  negligence  do  not  become  questions 
of  law,  to  be  decided  by  the  court,  except  'where  the 
facts  are  such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them;  or,  in  other  words,  a  case 
should  not  be  withdrawn  from  the  jury  unless  the  con- 
clusion follows  as  matter  of  law  that  no  recovery  can 
be  had  upon  any  view  which  can  be  properly  taken  of 
the  facts  the  evidence  tends  to  establish.'  Gardner  vs. 
Michigan  C.  R.  Co.,  150  U.  S.,  349,  361,  32  L.  Ed., 
1107,  1110,  14  Sup.  Ct.  Rep.,  140." 

In  this  connection  we  refer  to  the  fact  that  Evenson,  su- 
perintendent of  the  mill,  who  first  employed  the  plaintiff, 
and  who  verified  the  amended  answer  of  the  defendant, 
and  had  the  model  of  the  mill  in  evidence  constructed,  and 
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must  have  assisted  in  framing  the  defense,  and  was  there- 
fore the  most  important  witness  for  the  defendant,  was  not 
called,  nor  the  absence  of  his  testimony  accounted  for.  The 
fact  that  the  proof  is  so  far  from  supporting  the  answers 
verified  by  him  makes  the  absence  of  the  evidence  of  this 
chief  witness  an  additional  circumstance  properly  to  be 
considered  by  the  court  as  to  whether  the  court  ought  to 
have  submitted  the  case  to  the  jury. 

The  Joseph  B.  Thomas,  81  Fed.,  578,  584. 

THE  SECONDARY  USE  OF  THE  TERM  "ASSUMPTION 
OF  RISK"  TO  DESIGNATE  A  DEFENSE  AGAINST  RE- 
SPONSIBILITY OF  THE  MASTER  FOR  INJURIES  TO 
THE  SERVANT  ARISING  OUT  OF  THE  MASTER'S 
NEGLIGENCE. 

We  do  not  overlook  the  fact  that  a  vast  body  of  case  law 
has  developed  the  doctrine  of  assumption  by  the  servant  of 
risks  occasioned  by  the  master's  negligence.  This  second- 
ary use  of  the  term  is  altogether  distinct  from  the  use  of  the 
term  to  designate  the  assumption  by  the  servant  under  his 
contract  of  hiring  of  the  ordinary  risks  attending  his  em- 
ployment. 

In  the  cases  when  the  latter  and  primary  use  of  the  term 
is  proper,  there  is  no  negligence  attributable  to  the  master. 
Such  are  the  cases  relied  upon  in  the  brief  for  defendant. 

But  the  secondary  use  of  the  term  always  presupposes 
negligence  on  part  of  the  master  as  a  contributing  cause  to 
the  servant's  injury  which  makes  him  prima  facie  liable; 
and  this  prima  facie  liability  he  may  rebut  by  assuming  the 
burden  of  showing  what  has  been  termed  the  "assumption" 
by  the  servant  of  the  risk  of  danger  brought  about  by  the 
master's  negligence. 

There  is  an  inherent  conflict  between  the  doctrine  of  the 
duty  of  the  master  to  use  ordinary  care  to  provide  a  safe 
place  and  safe  appliance  for  the  prevention  of  the  servant's 
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work,  and  this  secondary  doctrine  of  assumption  by  the 
servant  of  risks  caused  by  the  failure  of  the  master  to  per- 
form his  duty.  (See  3  Labatt  on  Master  &  Servant,  2nd 
Ed.,  sec.  893).  Accordingly  a  great  variety  of  theories 
of  the  nature  of  this  secondary  sort  of  assumption  is  exhib- 
ited by  the  decisions. 

Some  go  upon  the  theory  that  the  contract  of  hiring  car- 
ries with  it  the  implied  agreement  that  the  servant  will 
abide  all  the  risks  of  the  master's  negligence  of  which  he 
becomes  sufficiently  advised  in  the  progress  of  the  work; 
others  go  upon  a  theory  of  public  policy;  others  go  upon 
the  theory  that  by  continuing  the  work  with  knowledge  of 
the  danger  occasioned  by  the  master's  negligence,  the  ser- 
vant impliedly  agrees  to  waive  any  claim  for  injuries  sus- 
tained in  consequence  of  such  negligence ;  others  that  where 
the  danger  is  entirely  obvious  the  servant  by  braving  the 
danger  becomes  subject  to  the  operation  of  the  doctrine 
volenti  non  fit  injuria.  And  others  as  in  the  Wisconsin 
case  in  76  Wis.,  120,  supra,  put  such  defense  upon  the 
ground  of  contributory  negligence. 

THE    DEFENSE    HERE    ONE    OF    CONFESSION    AND 

AVOIDANCE. 

It  is  plain  that  this  secondary  doctrine  of  assumption  of 
the  risk  caused  by  the  master's  negligence,  is  that  upon 
which  defendants  rely.  But  the  authorities  cited  by  them 
are  applicable  only  to  the  primary  doctrine  of  the  assump- 
tion of  risk  in  which  the  defense  goes  upon  the  theory  that 
there  was  no  negligence  on  part  of  the  master,  and  have 
no  application  to  the  defense  of  this  secondary  assumption. 

The  defense  argued  here  is  one  of  confession  and  avoid- 
ance, not  of  denial  of  the  negligence  of  defendant. 

It  is  unnecessary  to  discuss  at  length  as  to  what  is  the 
true  theory  of  this  secondary  assumption  of  risk  as  a  de- 
fense by  way  of  confession  and  avoidance. 
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What  is  of  immediate  practical  importance  is  the  domi- 
nant fact  that  Section  1970  of  the  Civil  Code  of  this  State 
as  amended  and  in  effect  March  6,  1907,  (Stat.  1907,  p. 
119),  sets  a  definite  bound  to  the  scope  of  this  defense  of 
confession  and  avoidance. 

THE  IMMEDIATE  PRACTICAL  IMPORTANCE  OF  THE 
AMENDED  SECTION  1970,  CIVIL  CODE. 

We  next  undertake  to  examine  what  this  bound  is,  and 
submit  that  in  refusing  to  direct  a  verdict  for  defendant, 
and  in  framing  its  instructions  and  submitting  the  case  to 
the  jury,  the  court  but  obeyed  that  statute,  as  well  as  fol- 
lowed the  general  law  applicable  to  the  case. 

THE   BEARING   UPON    THE   CASE    OF   SECTION    1970, 
CIVIL  CODE,  AS  AMENDED  MARCH  6,  1907. 

We  have  set  out  this  statute  as  amended  in  an  appendix 
to  this  brief,  and  have  caused  to  be  enclosed  in  brackets  the 
addition  made  by  the  amendment  to  the  original  section 
1970  of  the  Civil  Code.  The  original  section,  ending  with 
the  words  "culpable  employee"  in  the  first  paragraph  re- 
mained. The  remainder  of  this  statute  as  it  now  stands, 
constitutes  the  amendment. 

Counsel  for  the  defendant  contend  that  the  amendment 
in  no  wise  changes  or  modifies  the  law  upon  the  subject 
of  assumed  risk  or  of  contributory  negligence ;  and  in  sup- 
port of  the  contention  cj[uote  largely  from  the  case  of  Hall 
vs.  Clark,  163  Cal.,  392.  In  that  case  assumption  of  risk 
was  not  a  defense  alleged.  The  statement  of  the  defense 
as  given  in  the  opinion,  page  393,  is  as  follows : 

"The  answer  of  the  defendant  denied  the  allegations 
of  the  complaint  and  set  up  the  defense  of  contribu- 
tory negligence." 

What  is  said  in  the  opinion  is  to  be  construed  as  ad- 
dressed to  the  issue  of  contributory  negligence.     That  it 
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was  correctly  decided  under  the  amended  section  1970  can- 
not be  questioned.    But  it  was  so  decided  because 

"No  ordinarily  prudent  person  of  similar  age  and 
experience,  situated  as  was  the  employee,  would  have 
done  the  act  even  though  ordered  by  his  employer  to 
doit."  {Ibid,  p.  396.) 

In  other  words,  an  experienced  teamster,  twenty-six 
years  of  age,  who  in  compliance  with  the  direction  of  the 
foreman,  deliberately  drove  his  team  over  a  bank  into  an 
excavation,  was  guilty  of  contributory  negligence.  In- 
deed, that  is  what  the  court  explicitly  held  {Ibid,  p.  397), 
where  it  said  of  the  admitted  facts: 

"They  are  such  as  to  require  the  conclusion  as  mat- 
ter of  law,  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  obeying  the  order  that  he  testified  was 
given  him  by  the  foreman." 

The  case,  therefore,  is  not  one  involving  the  assump- 
tion of  risk  in  either  of  the  senses  in  which  that  term  has 
been  used.  We  submit  that  the  facts  in  that  case  and  in 
the  case  of  Limberg  vs.  Glenwood  Lumber  Co.,  127  Cal., 
598,  decided  before  the  statute  of  1907,  are  so  dissimilar 
to  the  facts  in  the  case  at  bar,  that  they  are  no  authority 
for  the  proposition  that  either  the  assumption  of  risk  or 
contributory  negligence  were  so  clearly  established  in  this 
case  as  to  become  a  matter  of  law. 

Returning  to  the  consideration  of  the  amended  section 
1970,  the  second  paragraph  of  the  section  is  as  follows: 

"Know^ledge  by  an  employee  injured  of  the  defec- 
tive or  unsafe  character  or  condition  of  any  machin- 
ery, ways,  appliances  or  structures  of  such  employer 
shall  not  be  a  bar  to  recovery  for  any  injury  or  death 
caused  thereby,  unless  it  shall  also  appear  that  such 
employee  fully  understood,  comprehended  and  appre- 
ciated the  dangers  incident  to  the  use  of  such  defec- 
tive machinery,  ways,  appliances  or  structures,  and 
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thereafter  consented  to  use  the  same,  or  continued  in 
the  use  thereof." 

The  fourth  and  fifth  paragraphs  are  as  follows : 

"Any  contract  or  agreement,  express  or  implied, 
made  by  any  such  employee  to  waive  the  benefits  of 
this  section,  or  any  part  thereof,  shall  be  null  and  void, 
and  this  section  shall  not  be  construed  to  deprive  any 
such  employee  or  his  personal  representative  of  any 
right  or  remedy  to  which  he  is  now  entitled  under 
the  laws  of  this  state. 

"The  rules  and  principles  of  law  as  to  contribu- 
tory negligence  which  apply  to  other  cases  shall  apply 
to  cases  arising  under  this  section,  except  in  so  far 
as  the  same  are  herein  modified  or  changed." 

It  will  be  thus  observed,  that  not  only  does  the  said  sec- 
ond paragraph  confine  the  bar  to  recovery  to  cases  where 
the  employee  has  full  actual  understanding,  comprehen- 
sion and  appreciation  of  the  dangers  by  reason 
of  the  negligence  of  the  employer  in  furnishing 
the  defective  machinery,  ways,  appliances  or  struc- 
tures, and  thereafter  consents  to  use  the  same  or 
continues  in  the  use  thereof,  but  the  fourth  paragraph  de- 
clares that  any  implied  contract  or  agreement  by  any  such 
employee  to  waive  the  benefit  of  the  section  or  any  part 
thereof  shall  be  null  and  void. 

It  thus  precludes  in  the  most  positive  manner  the  very 
element  which  counsel  insist  in  their  brief  should  have 
been  embodied  in  instructions  V,  VI,  VII,  VIII  and  in 
other  instructions  in  the  record,  as  to  which  there  is  no 
insistance  in  argument.  In  other  words,  defendant  insists 
that  notwithstanding  the  statute,  the  test  of  a  servant's 
right  to  recover  is  whether  he  ought  to  have  fully  under- 
stood, comprehended  and  appreciated  the  danger  in  ques- 
tion by  the  use  of  ordinary  care,  and  not  whether  he  did  in 
fact  understand,  comprehend  or  appreciate,  as  the  statute 
provides. 
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What  counsel  insist  upon  is  that  the  servant  is  held 
by  virtue  of  what  is  implied  in  this  contract,  to  construc- 
tive understanding,  comprehension  and  appreciation  of 
the  danger  caused  by  the  master's  negligence,  even  though 
there  is  entire  absence  of  actual  understanding,  compre- 
hension and  appreciation. 

But  when  do  counsel  claim  that  such  constructive  un- 
derstanding, comprehension  and  appreciation  becomes 
chargeable  to  the  servant?  They  answer,  when  by  the 
exercise  of  ordinary  care  to  discover  the  master's  negli- 
gence and  the  danger  consequent  upon  it  he  might  have 
derived  a  full  understanding,  comprehension  and  appre- 
ciation of  such  danger.  But  we  submit  that  the  require- 
ment of  constructive  understanding,  comprehension  and 
appreciation  is  precisely  what  the  statute  precludes.  It  re- 
jects the  doctrine  that  it  is  incumbent  upon  the  servant  to 
use  ordinary  care  to  learn  the  master's  negligence  and  the 
consequent  dangers  in  its  train.  We  submit  that  what 
counsel  insist  on  as  error,  in  that  the  court  did  not  intro- 
duce into  the  instructions  V,  VI,  VII,  VIII  or  any  other 
instruction  given,  language  of  the  purport  in  the  italicized 
words  taken  from  the  exception  to  said  instruction  VI 
(Tr.,  p.  237)  as  the  illustration  of  what  is  insisted  upon 
in  the  exceptions  to  all  the  said  instructions,  would  have 
been  error  if  it  had  been  embodied  as  insisted.  The  illus- 
trative quotation  is  as  follows : 

*'The  servant  not  only  assumed  the  risk  of  work- 
ing with  unsafe  machinery  in  an  unsafe  place,  which 
he  fully  understood,  comprehended  and  appreciated 
the  dangers  incident  thereto,  hut  also  assumed  the 
risk  of  zvorking  zvith  defective  and  dangerous  ma- 
chinery zvhere  he  would  have  fidly  understood,  com- 
prehended and  appreciated  the  danger  incident  there- 
to if  he  had  exercised  ordinary  care  and  caution." 
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Or,  as  put  in  the  exception  to  instruction  VII  (Tr.,  p. 
238)  which  demands  the  quahfication  of  the  language 
of  the  statute  itseh',  by  introducing  the  following: 

"A  servant  assumed  the  risk  of  the  danger  incident 
to  working  about  defective  or  unsafe  ways,  machin- 
ery, appliances  or  structures  zvJiich  the  servant  should 
have  fully  understood,  comprehended  and  appreciated 
if  he  had  exercised  ordinary  care." 

The  exceptions  to  instructions  V  (Tr.,  p.  236),  VIII 
(Tr,  p.  239),  XVI  (Tr,  p.  246),  XVII  (Tr.,  p.  247), 
and  XVIII  (Tr.,  p.  249)  are  similar. 

We  submit  that,  however  it  may  be  in  other  jurisdic- 
tions, neither  this  statute,  nor  the  decisions  of  the  courts 
of  last  resort  in  this  state,  nor  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  this  circuit,  nor  the  decisions  of 
the  Supreme  Court  of  the  United  States  tolerate  the  doc- 
trine that  it  is  incumbent  upon  the  servant  to  use  ordinary 
care  to  discover  dangers  and  perils  occasioned  by  the  mas- 
ter's negligence.  There  can  be  no  question  but  that  the 
second  paragraph  of  the  section  1970  means  that  knowl- 
edge of  the  defective  or  unsafe  character  or  condition  of 
the  machinery,  w^ays,  appliances  or  structures  of  the  em- 
ployee shall  not  be  a  bar  to  recovery,  unless  it  shall  also 
appear  that  the  employee  in  fact  fully  understood,  com- 
prehended and  appreciated  the  dangers,  and  thereafter 
consented  to  use  the  same  or  continued  to  use. 

Nor  can  there  be  any  question  but  that  the  penultimate 
fourth  paragraph  of  the  said  section  declares  all  implied 
agreements  to  waive  the  benefits  of  any  part  of  the  section 
to  be  null  and  void.  Among  these  benefits  certainly  is  the 
provision  that  only  actual  and  not  implied  or  constructive 
understanding,  comprehension  and  appreciation  shall  bar 
recovery. 

In  Silveira  vs.  Iversen,  128  Cal.,  187,  192,  the  court 
said: 
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"If  possible,  it  would  have  been  still  worse  had 
the  court  given  the  instruction  that  plaintiff  could 
not  recover  unless  defendant  knew,  or  ought  to  have 
known,  of  the  defect,  and  the  plaintiff  had  not  equal 
means  of  knowledge.  The  employee  is  not  required 
to  use  any  degree  of  care  or  diligence  to  discover  de- 
fects. He  will  be  held  to  have  assumed  the  risk  only 
when  he  knew,  and  will  be  held  to  have  known  when 
the  defect  was  so  obvious  that  he  must  have  known 
or  simply  refused  to  open  his  eyes  and  see;  or  when 
he  was  put  upon  inquiry  by  some  discovery  or  sug- 
gestion of  danger  which  it  was  gross  carelessness  to 
neglect." 

See  Bunker  Hill  &  Sullivan  Min.  Co.  vs.  Jones,  130 
Fed.,  813,  as  to  the  holding  in  this  circuit. 

In  Choctaw  O.  &  G.  R.  Co.  vs.  McDade,  191  U.  S.,  64, 
the  opinion  states,  p.  67: 

"The  court  left  to  the  jury  the  question  of  assump- 
tion of  risk  upon  the  part  of  McDade,  with  instruc- 
tions which  did  not  prevent  of  recovery  if  he  either 
knew  of  the  danger  of  collision  with  the  water  spout, 
or  by  the  observance  of  ordinary  care  ought  to  have 
known  of  it." 

The  court  said  with  respect  to  this : 

"The  charge  of  the  court  upon  the  assumption  of 
risk  was  more  favorable  to  the  plaintiff  in  error  than 
the  law  required  as  it  exonerated  the  railroad  from 
fault  if,  in  the  exercise  of  ordinary  care,  McDade 
might  have  discovered  the  danger.  Upon  this  ques- 
tion the  true  test  is  not  in  the  exercise  of  care  to  dis- 
cover dangers,  but  whether  the  defect  is  known  or 
plainlv  observable  by  the  emplovee;"  citing  Texas  & 
P.  R.'Co.  vs.  Archibald,  170  U  S.,  665. 

In  that  case  the  Supreme  Court  approved  the  striking 
out  from  two  instructions  the  words  in  one  ''by  tJic  exer- 
cise of  ordinary  care  could  have  known,"  and  in  the  othtM- 
"or  could  have  known  bv  the  exercise  of  ordinary  care." 
(170  U.  S.,  665,  671.) 
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The  discussion  of  the  matter  is  full  and  instructive,  ibid, 
671-674.  In  course  thereof,  the  court  cites  with  approval 
the  case  of  Missouri  Pac.  Ry.  Co.  vs.  Lemberg,  75 
Tex.,  67. 

AS  TO  THE  BEARING  OF  THE  STATUTE  ON  THE 
DEFENSE  OF  CONTRIBUTORY  NEGLIGENCE. 

In  the  last  paragraph  of  the  amended  section  1970  it  is 
provided  that: 

"The  rules  and  principles  of  law  as  to  contributory 
negligence  which  apply  to  other  cases  shall  apply  to 
cases  arising  under  this  section,  except  in  so  far  as 
the  same  are  herein  modified  or  changed." 

The  case  of  Hall  vs.  Clark,  163  Cal.,  392,  was  a  case  of 
such  gross  and  flagrant  negligence  on  part  of  the  plaintiff 
that  the  court  felt  bound  to  say,  as  a  legal  conclusion,  that 
the  employee  did  fully  understand,  comprehend  and  ap- 
preciate the  excavation.  That  case,  however,  is  no  auth- 
ority for  the  proposition  that  where  the  defense  is  confes- 
sion of  negligence  by  the  master  and  his  counter  plea  in 
avoidance  of  contributory  negligence  on  the  part  of  the 
servant,  that  the  jury  should  be  instructed  that  it  was  the 
servant's  duty  to  exercise  ordinary  care  to  search  out 
and  obtain  a  full  understanding,  comprehension  and  ap- 
preciation of  the  danger  arising  from  the  master's  negli- 
gence, particularly  in  a  case  like  this  where  the  proximate 
cause  of  the  injury  was  an  extraneous  thing  like  this  X 
board,  which  was  not  an  appliance  or  instrument  which 
the  servant  was  himself  engaged  in  using.  See  the  preg- 
nant reference  to  this  subject  in  the  opinion  of  the  court  in 
Texas  &  Pac.  Ry.  Co.  vs.  Archibald,  170  U.  S.,  supra,  at 
page  674. 

In  what  the  court  said,  at  the  bottom  of  page  672,  it  is 
to  be  inferred  that  the  nature  of  the  defense  in  such  cases 
based  on  consent  of  the  employee  to  use  or  continue  in 
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using  defective  appliances  where  the  dangers  from  the  use 
is  fully  understood,  comprehended  and  appreciated,  is  by  it 
considered  to  be  contributory  negligence  rather  than  as- 
sumption of  the  risk  in  the  primary  and  true  sense  of  the 
term.  In  this  respect  the  view  of  the  court  seems  to  ap- 
proach that  of  the  Wisconsin  court  as  expressed  in  Nadau 
vs.  White  R.  Lumber  Co.,  76  Wis.,  120,  supra. 

We  submit  that  the  court  did  not  err  in  excluding,  from 
instructions  given,  numbers  V,  VI,  VII  and  VIII,  insisted 
upon  in  the  argument,  or  from  any  other  instructions,  the 
statement  that  it  was  incumbent  upon  plaintiff  to  exercise 
ordinary  care  to  discover  the  dangers  resulting  from  the 
master's  negligence. 

CONCERNING    THE    DEFENDANT'S  EXCEPTIONS    TO 
INSTRUCTIONS. 

1.  The  giving  of  the  instruction  number  V  (Tr.,  p. 
233-234)  was  excepted  to  at  the  trial,  and  said  exception 
is  insisted  upon  in  argument.  So  far  as  that  exception 
rested  upon  the  fact  that  there  was  not  embodied  therein  a 
statement  that  the  servant  assumed  the  risk  of  all  negli- 
gence of  the  master  which  he  should  by  the  exercise  of  or- 
dinary care  on  his  part  have  known,  fully  comprehended, 
understood  and  appreciated,  it  has  already  been  discussed. 
As  to  the  objection  that  this  instruction'  should  have  em- 
bodied matter  which  is  contained  in  the  next  instruction, 
number  VI  (Tr.,  p.  236-237),  it  is  sufficient  to  say  that  it 
is  not  required  to  state  the  whole  law  of  the  case  in  a 
single  instruction. 

2.  No  exception  was  taken  at  the  trial  to  instruction 
number  VI,  except  on  the  ground  that  it  did  not  embody 
the  proposition  that  the  employee  is  bound  to  use  ordinary 
care  and  caution  to  understand,  comprehend  and  appreci- 
ate the  danger  consequent  upon  the  master's  negligence. 
This  we  have  also  discussed. 
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3.  The  exception  to  instruction  VII  insisting  upon  the 
same  vice,  that  it  was  incumbent  upon  the  servant  to  exer- 
cise ordinary  care  to  understand,  comprehend  and  appre- 
ciate the  risk  and  danger  arising  from  the  master's  neg- 
hgence,  we  submit  on  what  has  heretofore  been  said.  We 
also  submit  that  the  exception  at  the  trial  was  confined 
to  that  particular  exception,  and  therefore  if  there  were 
any  substance  in  the  objection  to  the  statement  in  instruc- 
tion VII,  that  the  statute  applied  to  the  consideration  of 
the  entire  evidence  in  its  bearing  upon  all  the  issues  in  the 
action,  no  such  exception  was  taken  at  the  trial,  and  the 
same  is  not  available  now. 

But  we  may  point  out  that  inasmuch  as  one  of  the 
charges  of  negligence  in  the  complaint  is  of  failure  to  warn 
and  instruct  the  plaintiff,  a  minor,  as  to  the  risks  incurred, 
and  as  this  has  a  direct  bearing  upon  the  question  of  the  un- 
derstanding, comprehension  and  appreciation  of  the  dan- 
ger and  so  upon  the  question  of  the  assumption  of  the 
risks  arising  from  the  master's  negligence  and  also  upon 
the  defense  of  contributory  negligence,  there  can  be  no 
possible  error  or  prejudice  to  defendant  in  the  statement 
of  the  court  that  the  statute  may  be  considered  in  its  bear- 
ing upon  all  the  issues  in  the  case.  We  submit  that  there 
was  no  error  in  this  instruction. 

4.  The  exception  to  instruction  number  VIII  (Tr., 
pp.,  238-240)  is  based  upon  two  grounds,  first:  that  it  lim- 
ited the  jury  to  inquiries  of  the  actual  understanding,  com- 
prehension and  appreciation  and  did  not  include  a  direc- 
tion to  the  jury  to  inquire  whether  the  plaintiff  should 
have  fully  understood,  comprehended  and  appreciated  the 
danger  if  he  had  exercised  ordinary  care;  second,  that 
there  was  no  evidence  to  warrant  the  second  paragraph  of 
the  instruction. 

Both  these  elements  we  have  already  sufficiently  discus- 
sed.    The  brief  admits  that  the  instruction  states  the  cor- 
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rect  rule  of  law  which  the  authorities  we  have  hereinbe- 
fore set  out  amply  demonstrate.  We  submit  that  there 
was  ample  evidence  to  warrant  the  giving  of  said  instruc- 
tion. 

5.  As  to  the  exception  to  the  refusal  of  the  court  to 
give  instruction  VI  requested  by  the  defendant  (Tr.,  pp. 
254-255),  we  submit  that  the  substance  thereof  is  included 
in  the  instruction  number  X  given  (Tr.,  pp.  241-242)  to 
which  no  exception  was  taken. 

We  further  submit  that  the  instruction  X  given  is  more 
favorable  to  the  defendant  than  the  requested  instruction 
VI  not  given. 

6.  The  statement  that  the  court  refused  to  give  the 
instruction  VIII  requested  by  the  defendant  (Tr.,  pp.  256- 
257)  and  argued  in  the  brief,  pp.  85-88,  rests  upon  an  en- 
tire misapprehension,  as  the  identical  instruction  was 
given  in  number  XI  (Tr.,  p.  242). 

7.  As  to  the  exception  that  the  refusal  of  the  court 
to  give  the  requested  instruction  XI  (Tr.,  p.  259),  we  sub- 
mit that  said  proposed  instruction  assumes  as  a  fact  that 
the  method  of  mounting  the  push  table  by  climbing  upon 
it  by  means  of  lumber  buggies  was  a  safe  way,  and  that  it 
merely  submits  the  question  whether  plaintiff  had  knowl- 
edge of  what  the  instruction  alleges  to  be  the  fact  that 
climbing  up  over  the  buggies  was  a  safe  way;  and  later 
on  in  this  instruction  it  is  even  assumed  that  the  plain- 
tiff knew  as  a  fact  that  the  alternate  way  of  climbing  up 
upon  the  push  table  over  the  buggies  w^as  known  by  him 
to  be  safe.  In  all  these  respects  it  would  have  been  an  in- 
vasion of  the  province  of  the  jury. 

The  instruction  is  objectionable  further,  because  there 
is  no  evidence  in  the  record  tending  to  show  that  the  con- 
dition of  the  load  or  part  of  a  load  of  lumber  upon  a  lumber 
buggy  at  the  time  that  the  injury  was  sustained  was,  in  the 
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phrase  of  both  the  plaintiff  and  witness  for  the  defendant 
Kilty,  ''Just  right"  to  make  it  feasible  to  mount  the  push 
table  over  the  buggy.  This  matter  we  have  heretofore 
discussed. 

We  submit  that  the  court  did  not  err  in  refusing  to  give 
this  requested  instruction  XI,  and  that  the  whole  matter  is 
properly  covered  by  the  instructions  numbers  X  (Tr.,  pp. 
241-242),  XIII  (Tr.,  pp.  243-244),  XVI  (Tr.,  p.  246) 
and  XVIII  (Tr.,  p.  248). 

No  other  exceptions  to  the  giving  or  refusing  of  in- 
structions than  those  above  noticed  are  assigned  in  the 
brief  or  argued.  We  therefore  are,  we  take  it,  not  called 
upon  to  argue  as  to  those  not  insisted  upon. 

CONCLUSION. 

When  this  employer  who,  by  what  amounted  to  compul- 
sion, subjected  a  youth  of  17  years  day  after  day,  to  risk 
life  and  limb  outside  of  and  in  addition  to  the  strenuous 
regular  work  for  which  he  was  engaged,  by  requiring  him 
to  mount  upon  a  push  table  but  four  feet  wide  upon  which 
all  kinds  of  lumber,  the  major  portion  of  the  product  of  a 
sawmill,  was  being  precipitated  by  the  propulsive  force  of 
machinery  adding  to  the  force  of  gravity,  to  relieve  by  his 
hands  the  clogging  and  jamming  of  lumber  caused  by  the 
defective  operation  arid  installation  of  that  machinery, 
and  while  it  was  moving,  and  in  order  to  keep  it  moving; 
where  this  requirement  involved  the  surmounting  of  an 
elevation  of  5  feet  7  inches,  without  provision  of  any 
means  for  doing  so,  but  leaving  the  youth  to  get  up  as  best 
he  could,  taking  advantage  of  the  accidental  conditions  of 
the  environment ;  where  the  employer  saw  him  mount  in  a 
certain  way  when  ordering  him  to  do  so,  and  saw  him 
going  up  the  same  way  time  after  time;  and  when  finally, 
in  so  mounting,  the  foot  of  this  youth  was  caught  by  a  use- 
less and  extraneous  plank  fastened  to  the  table,  and  was 
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by  such  plank  held  against  a  spiked  roller  revolving  in  the 
table,  and  torn  off;  when  such  employer  virtually  admits 
its  negligence,  but  insists  that  as  a  matter  of  law  its  affirm- 
ative defenses  of  assumption  of  risk  and  contributory  neg- 
ligence are  so  clearly  made  out  that  no  reasonable  mind 
could  draw  any  conclusion  to  the  contrary, — the  answer 
is  to  point  out  the  self-evident  outrage  upon  an  obedient 
and  inexperienced  youth  that  such  work  should  have  been 
imposed  on  him  at  all. 

It  is  no  wonder  that  the  amended  answer  discloses  the 
consciousness  of  this  overshadowing  fact,  by  making  its 
repeated  denials  in  every  possible  form  of  negation  that 
plaintiff"  was  ordered,  expected,  required  or  permitted  to 
mount  this  push  table;  no  wonder  that  the  superintendent 
of  the  mill  who  verified  this  answer  has  not  testified  in 
this  case.  For  with  the  breaking  down  of  that  defense, 
as  it  did  most  absolutely,  there  disappeared  any  real  de- 
fense to  this  action. 

The  afterthought  on  the  day  of  the  trial,  that  at  any 
and  all  times  climbing  up  from  or  over  a  lumber  buggy 
was  a  safe  and  practicable  means  of  mounting  the  push 
table,  the  necessity  for  which  was  at  that  late  date  admit- 
ted, was  a  lame  substitute  for  the  defense  contained  in  the 
verified  amended  answer  that  plaintiff  was  not  even  per- 
mitted to  mount  the  push  table.  For,  as  we  have  pointed 
out,  the  attempt  to  mount  in  that  way,  unless  the  load  upon 
the  push  cart  happened  to  be  of  a  height  "just  right", 
involved  danger  greater  even  than  that  of  mounting  from 
the  carrying  table.  Doubtless,  if  plaintiff,  in  attempting 
to  climb  up  from  an  empty  push  cart,  had  had  his  hands 
crushed,  or  his  brains  knocked  out  or  his  clothing  wound 
up  in  the  revolving  shaft,  the  defense  then  would  have 
been  that  he  ought  to  have  gone  up  over  the  carrying  table. 

The  more  minutely  the  facts  of  this  case  as  implied  in 
the  verdict  of  the  jury,  and  the  supporting  evidence,  are 
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examined,  the  more  we  are  persuaded  will  appear  the  wis- 
dom and  humanity  of  the  rule  established  in  this  state  by 
an  unusual  array  of  concurring  decisions,  that  it  was  ac- 
tionable negligence  to  expose  this  youth,  and  that  by  direct 
order,  as  this  youth  was  exposed,  to  the  risk  of  life  and 
limb  "even  with  his  consent".  For  there  was  no  true  con- 
sent, and  the  jury  found,  and  were  fully  justified  in  find- 
ing, that  the  plaintiff  obeyed,  without  understanding,  com- 
prehending, or  appreciating  the  dangers  to  which  his 
obedience  exposed  him. 

We  most  respectfully  submit  that  the  learned  District 
Court  in  its  refusal  at  the  trial  to  direct  a  verdict  for  the 
defendant,  and  in  submitting  the  case  to  the  jury,  and  in  its 
refusal  upon  subsequent  application  to  set  aside  the  ver- 
dict, was  guided  by  correct  principles  of  law. 

We,  also,  most  respectfully  submit  that  the  instructions 
given  fairly,  fully  and  correctly  covered  the  whole  case, 
and  that  judgment  of  the  court  below  should  be  affirmed. 
Respectfully  submitted, 

HUNSAKER    &    BrITT, 

Haines  &  Haines, 

By  a.  Haines, 
Attorneys  for  Defendants  in  Error. 
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APPENDIX. 
CHAPTER  97. 

An  Act  to  Amend  Section  ig/o  of  the  Civil  Code  of  the 
State  of  California,  relating  to  the  responsibility  of  em- 
ployers for  injury  to  or  death  of  employees. 

[Approved  March  6,  1907.] 

The  people  of  the  State  of  California,  represented  in  senate 
and  assembly,  do  enact  as  folloivs: 

Section  1.  Section  1970  of  the  Civil  Code  of  the  State 
of  California  is  hereby  amended  so  as  to  read  as  follows : 

1970.  An  employer  is  not  bound  to  indemnify  his  em- 
ployee for  losses  suffered  by  the  latter  in  consequence  of  the 
ordinary  risks  of  the  business  in  which  he  is  employed,  nor 
in  consequence  of  the  negligence  of  another  person  em- 
ployed by  the  same  employer  in  the  same  general  business, 
unless  the  negligence  causing  the  injury  was  committed  in 
the  performance  of  a  duty  the  employer  owes  by  law  to  the 
employee,  or  unless  the  employer  has  neglected  to  use  or- 
dinary care  in  the  selection  of  the  culpable  employee;  [pro- 
vided, nevertheless,  that  the  employer  shall  be  liable  for 
such  injury  when  the  same  results  from  the  wrongful  act, 
neglect  or  default  of  any  agent  or  officer  of  such  employer, 
superior  to  the  employee  injured,  or  of  a  person  employed 
by  such  employer  having  the  right  to  control  or  direct  the 
services  of  such  employee  injured,  and  also  when  such  in- 
jury results  from  the  wrongful  act,  neglect  or  default  of  a 
coemployee  engaged  in  another  department  of  labor  from 
that  of  the  employee  injured,  or  employed  upon  a  machine, 
railroad  train,  switch  signal  point,  locomotive  engine,  or 
other  appliance  than  that  upon  which  the  employee  is  in- 
jured is  employed,  or  who  is  charged  with  dispatching 
trains  or  transmitting  telegraphic  or  telephonic  orders  upon 
any  railroad,  or  in  the  operation  of  any  mine,  factory,  ma- 
chine shop,  or  other  industrial  establishment. 
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Knowledge  by  an  employee  injured  of  the  defective  or 
unsafe  character  or  condition  of  any  machinery,  ways,  ap- 
pHances  or  structures  of  such  employer  shall  not  be  a  bar  to 
recovery  for  any  injury  or  death  caused  thereby,  unless  it 
shall  also  appear  that  such  employee  fully  understood,  com- 
prehended and  appreciated  the  dangers  incident  to  the  use 
of  such  defective  machinery,  ways,  appliances  or  structures, 
and  thereafter  consented  to  use  the  same,  or  continue  in  the 
use  thereof. 

When  death,  whether  instantaneous  or  otherwise,  re- 
sults from  an  injury  to  an  employee  received  as  aforesaid, 
the  personal  representative  of  such  employee  shall  have  a 
right  of  action  therefor  against  such  employer,  and  may 
recover  damages  in  respect  thereof,  for  and  on  behalf,  and 
for  the  benefit  of  the  widow,  children,  dependent  parents 
and  dependent  brothers  and  sisters,  in  order  of  precedure 
as  herein  stated,  but  no  more  than  one  action  shall  be 
brought  for  such  recovery. 

Any  contract  or  agreement,  express  or  implied,  made  by 
any  such  employee  to  waive  the  benefits  of  this  section,  or 
any  part  thereof,  shall  be  null  and  void,  and  this  section 
shall  not  be  construed  to  deprive  any  such  employee  or  his 
personal  representative,  of  any  right  or  remedy  to  which 
he  is  now  entitled  under  the  laws  of  this  state. 

The  rules  and  principles  of  law  as  to  contributory  neg- 
ligence which  apply  to  other  cases  shall  apply  to  cases  aris- 
ing under  this  section,  except  in  so  far  as  the  same  are 
herein  modified  or  changed. 

Sec.  2.  This  act  shall  take  efifect  and  be  in  force  from 
and  after  its  passage.] 
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STATEMENT. 

After  this  cause  had  been  orally  argued  a  stipulation 
was  filed  and  an  order  entered  thereon  giving  defend- 
ant in  error  until  November  3rd  and  plaintiff  in  error 
until  December  3rd,  19 14,  in  which  to  serve  and  file 
supplemental  briefs.  Defendant  in  error  served  his 
brief  in  due  time,  but  not  upon  counsel  having  the 
matter  in  charge,  and  through  an  inadvertence  it  was 
not  called  to  his  attention.  This  brief  was  prepared 
upon  the  assumption  that  defendant  in  error  had  aban- 
doned his  intention  of  citing  additional  authorities  or 
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advancing  further  argument.  After  this  brief  was  set 
in  type  the  supplemental  brief  of  defendant  in  error 
was  called  to  the  attention  of  counsel.  Con- 
sidering all  the  circumstances,  including  the  de- 
sire of  both  parties  for  a  speedy  decision,  it  seems  best 
to  us  to  present  the  brief  as  prepared,  noticing  first  the 
authorities  relied  upon  in  the  original  brief  of  defend- 
ant in  error,  then  the  decisions  cited  in  his  supple- 
mental brief.  After  all  this  is  perhaps  the  logical 
course. 

We  have  not  examined  the  numerous  decisions  cited 
to  the  effect  that  a  master  must  exercise  reasonable 
care  to  furnish  to  his  servants  a  safe  place  in  which  to 
work;  that  he  cannot  delegate  this  duty;  that  where  a 
defendant  is  negligent  it  is  no  defense  that  the  negli- 
gence of  a  third  person  also  contributed  to  the  plain- 
tiff's injuries.  We  do  not  challenge  any  of  these  well 
settled  rules. 

As  we  read  his  brief  there  is  no  reply  to  our  claim 
that  if  defendant  in  error  did  not  fully  appreciate  the 
danger  of  the  work,  his  lack  of  appreciation  of  his  peril 
was  due  entirely  to  his  want  of  any  care  and  prudence, 
to  his  blindly  closing  his  eyes  to  obvious  danger  and 
that  he  was  therefore  guilty  of  contributory  negli- 
Sfence.  Hence  we  will  leave  that  issue  to  the  discussion 
on  pages  45  to  46  and  73  of  our  opening  brief,  con- 
fining ourselves  entirely  to  the  decisions  cited  upon  the 
issue  of  assumed  risk. 
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Authorities    Cited    in  Original  Brief  of  Defendant  in 

Error. 

It  will  be  recalled  that  the  defendant  in  error  was 
injured  while  attempting  to  step  from  the  carrying 
table  to  the  push  table,  over  a  revolving  dog  roller. 
He  knew  of  the  location  of  both  the  roller  and  the  "X" 
board,  and  that  the  former  was  in  motion,  and  had 
stepped  over  them  many  times  before. 

At  the  oral  argument  learned  counsel  for  defendant 

in  error  frankly  admitted  that  the  defendant  in  error, 

when  he  attempted  to  go  from  his  platform  to  the  push 
table,  assumed  the  risk  of  having  his  foot  struck  by 

the  dog  roller;  assumed  the  risk  of  being  struck  and 
injured  by  the  lumber  which  was  moving  rapidly  upon 
the  tables;  assumed  every  risk  incident  to  his  perilous 
attempt  except  the  one  which  produced  the  injury,  viz., 
getting  his  foot  caught  between  the  "X"  board  and 
the  roller;  because  the  "X"  board  was  unnecessary 
to  the  operation  of  the  machinery  and  its  presence  was 
therefore  an  added  danger,  due  to  the  negli- 
gence of  the  employer;  that  an  employee  never 
assumed  the  risk  of  the  negligence  of  the 
employer.  Indeed,  defendant  in  error  placed  his 
entire  defense  of  the  judgment  upon  this  single  propo- 
sition, regardless  of  whether  the  danger  arising  from 
the  master's  negligence  was  so  open  and  obvious  that 
the  servant  must  necessarily  have  fully  understood  and 
appreciated  the  same.  Neither  reason,  nor  the  de- 
cisions relied  on  by  him,  sustain  his  contention. 
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At  first  blush,  some  of  the  quotations  in  his  brief 
seem  to  lend  him  support,  but  an  examination  of  the 
decisions  not  only  discloses  that  they  do  not  support 
the  contention,  but  hold  the  exact  contrary.  It  is  the 
single  purpose  of  this  brief  to  demonstrate  this  by  an 
analysis  of  those  authorities. 

Before  discussing  the  cases,  we  beg  leave  briefly  to 
point  out  the  illogic  of  the  position  of  defendant  in 
error.  If  his  contention  were  sound,  the  defense  of  as- 
sumed risk  would  be  useless,  for,  wherever  the  risk 
was  the  result  of  the  negligence  of  the  employer,  then 
the  servant  would  not  assume  it.  If  there  was  no  neg- 
ligence on  the  employer's  part,  the  servant  could  not 
recover,  regardless  of  whether  he  did  or  did  not  as- 
sume the  risk. 

In  our  opening  brief  we  cited  many  decisions  to  the 
effect  that  the  servant  assumes  all  risks  of  which  he 
knows  or  should  know  by  the  exercise  of  ordinary 
care.  Defendant  in  error  has  cited  many  decisions 
holding  that  it  is  not  correct  to  say  that  an  employee 
assumes  risks  which  he  should  know  by  the  exercise 
of  ordinary  care,  that  he  is  not  required  to  inspect  the 
master's  premises  to  ascertain  if  they  are  safe.  These 
decisions  are  not  in  conflict,  each  announce  the 
same  rule  in  dift"erent  terms.  Broadly  speaking, 
the  servant,  in  the  first  instance,  may  rely 
upon  the  assumption  that  the  master  has  dis- 
charged his  duty  to  furnish  a  safe  place  in  which  to 
work.  The  servant  is  not  required  to  anticipate  or 
search  for  latent  or  hidden  defects.  On  the  other  hand, 
he  assumes  not  only  the  risks   which   are  openly  and 
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obviously  incident  to  his  employment,  but  all  risks 
which  arise  from  any  defect  caused  by  the  master's 
negligence,  where  such  defect  and  the  danger  incident 
thereto  are  known  to  the  servant  or  so  patent  that  he 
must  be  presumed  to  know  of  them.  He  can  not  wil- 
fully close  his  eyes  to  dangers  which  are  plainly  before 
him  and  which  he  would  discover  and  know  of  if  he 
exercised  ordinary  care  in  doing  his  work.  These  rules 
are  recognized  and  enforced  alike  by  the  decisions 
which  we  have  cited  and  those  relied  upon  by  defend- 
ant in  error. 

We  will  examine  first  the  federal  decisions,  and  then 
those  cited  from  the  state  courts.  (The  italics  through- 
out are  our  own.) 

Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  v.  Mc- 
Dade,  191  U.  S.  64,  68,  48  L.  Ed.  97,  100 
(cited  by  defendant  in  error  on  page  43  of 
his  brief). 

Deceased,  a  brakeman  on  defendant's  train,  on  a 
dark  night  was  killed  while  riding  on  a  furniture  car 
which  was  higher  than  the  average  car  upon  the  road. 
He  was  struck  by  a  spout  to  water  tank  which  was 
negligently  constructed  so  as  to  project  across  the  track 
in  such  a  manner  as  to  strike  any  one  riding  on  a  car. 
If  properly  constructed  it  would  not  have  so  projected. 
The  deceased  had  been  over  that  portion  of  the  road 
only  a  few  trips,  and  that  after  dark. 

The  court  held  that  the  evidence  did  not  irresistibly 
force  the  conclusion  that  the  deceased  either  knew  or 
must  have  known  of  the  spout  or  of  its  negligent  con- 


struction  and  therefore  could  not  as  a  matter  of  law 
be  held  to  have  assumed  the  risk  of  his  injury,  saying 
(the  first  portion  of  the  quotation  is  printed  by  defend- 
ant in  error) : 

"The  question  of  assumption  of  risk  is  quite  apart 
from  that  of  contributory  negligence.  The  servant  has 
the  right  to  assume  that  the  master  has  used  due  dili- 
gence to  provide  suitable  appliances  in  the  operation 
of  his  business,  and  he  does  not  assume  the  risk  of  the 
employer's  negligence  in  performing  such  duties.  The 
employee  is  not  obliged  to  pass  judgment  upon  the  em- 
ployer's methods  of  transacting  his  business,  but  may 
assume  that  reasonable  care  will  be  used  in  furnishing 
the  appliances  necessary  for  its  operation.  This  rule 
is  subject  to  the  exception  that  zvhere  a  defect  is  knoivn 
to  the  employee,  or  is  so  patent  as  to  be  readily  ob- 
served by  him,  he  cannot  continue  to  use  the  defective 
apparatus  in  the  face  of  knozvledge  and  zvithout  objec- 
tion, without  assuming  the  hasard  incident  to  such  a 
situation.  In  other  zvords,  if  he  knozvs  of  a  defect,  or 
it  is  so  plainly  observable  that  he  may  be  presumed  to 
knozv  of  it,  and  continues  in  the  master's  employ  zvith- 
out objection,  he  is  taken  to  have  made  his  election  to 
continue  in  the  employ  of  the  master,  notvuithstanding 
the  defect,  and,  in  such  case,  cannot  recover." 

Hawley  v.  C.  B.  &  Q.  Ry.  Co.,  133  Fed.  150, 
is  similar  in  all  respects  to  the  case  of  Choctaw,  Okla- 
homa etc.  Co.  V.  McDade,  supra. 
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Great  weight  is  placed  by  defendant  in  error  upon 

Bunker  Hill   etc.   v.  Jones    (9th  Circuit),    130 

Fed  813,  819, 
because  it  is  a  decision  by  this  court. 

On  page  48,  a  portion  of  the  decision  is  quoted  to 
the  effect  that  a  servant  may  rely  upon  the  master  to 
perform  his  part  of  the  contract,  viz.,  to  use  ordinary 
care  to  furnish  the  servant  a  safe  place  in  which  to 
work.  An  examination  of  the  decision  shows  that  the 
court  did  not  attempt  to  lay  down  any  different  rule 
from  that  announced  in  the  McDade  case,  or  the  de- 
cisions cited  in  our  opening  brief.  The  plaintiff  was 
a  minor,  working  in  the  stope  of  a  mine.  He  was 
severely  injured  by  the  fall  of  rock.  The  principal 
dispute  was  from  what  point  the  rock  fell.  The  plain- 
tiff there  claiming  that  the  rock  fell  from  the  ceiling- 
overhead  due  to  insufficient  timbering.  The  defendant 
that  it  fell  from  the  side  of  the  wall,  and  was  caused 
to  so  fall  by  the  negligent  way  in  which  the  plaintiff 
was  doing  his  work.  The  jury  having  decided  the  dis- 
puted issues  of  fact  in  favor  of  the  plaintiff,  this  court 
refused  to  hold  that  the  plaintiff",  as  a  matter  of  law, 
assumed  the  risk  of  his  employment,  saying  in  part: 

"It  does  not  appear  from  the  evidence  that  the  de- 
fendant in  error  could  have  discovered  that  the  roof 
of  the  stope  was  in  danger  of  caving,  without  a  par- 
ticular inspection  thereof,  or  that  the  timbering  was 
insufficient  to  secure  the  loose  rock  above.  It  was  not 
his  duty  to  timber  the  mine,  or  to  pay  any  attention  to 
that  work,  unless  if  zvas  obviously  defective,  in  his 
understanding,  in  flic  iiuiiicdiafe  vicinity  of  his  zvork. 
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That  duty  belonged  exclusively  to  the  defendant,  and 
the  question  whether  or  not  it  exercised  reasonable 
care  in  its  fulfillment  was  properly  submitted  to  the 
jury." 

In 

Texas  Pacific  Ry.  Co.  v.  Archibald,   170  U.  S. 

665,  42  L.   Ed.    1 188   (cited  by  defendant  in 

error  on  page  47  of  his  brief), 
plaintiff  was  injured  through  the  breaking  of  a  rod 
due  to  a  defect  therein  while  coupling  cars.  The  de- 
fect could  have  been  discovered  by  a  reasonable  in- 
spection by  defendant.  It  was  not  a  patent  or  obvious 
defect  and  would  have  required  investigation  on  the 
part  of  the  plaintiff  to  have  discovered  the  hazard. 
The  Supreme  Court  held  that  an  employee  is  not  com- 
pelled to  make  investigations  or  pass  judgTnent  on  his 
employer's  methods  of  doing  business  and  has  a  right 
to  assume  that  reasonable  care  will  be  exercised  to 
make  appliances  safe;  but  this  rule  is  subject  to  the 
exception  that  if  in  an  appliance  there  exists  a  defect 
knoivn  to  the  employee  or  phainly  observable  by  him, 
he  cannot  recover  for  an  injury  caused  by  such  defect, 
if  with  knowledge  he  negligently  continues  to  use  the 
defective  appliance.  In  this  case  the  Supreme  Court 
expressly  holds  that  the  law  does  not  relieve  the  em- 
ployee from  observing  patent  defects  in  appliances 
with  which  he  is  working. 

San  Francisco  etc.  Co.  v.  Carlson,  161  Fed.  581, 
584  (cited  on  page  48  of  the  brief  of  the  de- 
fendant in  error). 
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This  case  does  not  seem  at  all  in  point,  and  appar- 
ently has  no  bearing  on  the  case  whatever.  We  do  not 
know  why  it  is  cited. 

Hough  V.  R.  R.  Co.,  loo  U.  S.  213,  217  (cited 
in  brief  of  defendant  in  error  on  page  45), 
Does  not  deal  with  the  assumption  of  risk  or  defective 
places  of  work  or  appliances,  but  with  the  defense  of 
fellowship  of  servants.  The  action  was  for  the  death 
of  plaintiff's  decedent,  an  engineer.  It  was  held  that 
the  master  mechanic  and  the  men  under  him  were  not 
fellow-servants  of  a  locomotive  engineer. 

The  defendant  in  error,  on  pages  45  and  46  of  his 
brief,  prints  the  following  quotation  from 

C.  M.  &  S.  P.  R.  R.  Co.  V.  Ross,   112  U.  S. 

"But  however  this  may  be,  it  is  indispensable  to  the 
employer's  exemption  from  liability  to  his  servant  for 
the  consequences  of  risks  thus  incurred,  that  he  should 
himself  be  free  from  negligence.  He  must  furnish  the 
servant  the  means  and  appliances  which  the  service 
requires  for  its  efficient  and  safe  performance,  unless 
otherwise  stipulated;  and  if  he  fail  in  that  respect,  and 
an  injury  result,  he  is  as  liable  to  the  servant  as  he 
would  be  to  a  stranger.  In  other  words,  whilst  claim- 
ing such  exemption  he  must  not  himself  be  guilty  of 
contributory  negligence." 

The  above  quotation  would  apparently  support  the 
contention  of  the  defendant  in  error,  hut  the  court  was 
not  there  speaking  of  assumed  risk,  but  was  again 
treating    on    the    defense    of    negligence    of    fellow- 
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servants,  and  it  has  always  been  the  law  that,  unlike 
contributory  negligence,  the  concurring  negligence  of 
a  fellow-servant  does  not  bar  a  recovery  w^here  the 
master  personally  has  been  negligent. 

Kreigh  v.  Westinghouse,  214  U.  S.  249  (cited 

by    defendant    in    error    on   page   43    of    his 

brief). 

Plaintiif,  a  bricklayer,  was  injured  by  reason  of  a 
derrick  being  negligently  equipped  with  one  rope  in- 
stead of  three.  He  did  not  know  this  and  from  where 
he  w^orked  could  not  see  the  ropes  on  the  derrick. 

We  come  now  to  the  California  decisions  relied  on 
by  defendant  in  error. 

Bone  V.  Ophir  Mining  Company,  149  Cal.  293, 
294  (cited  on  page  34  of  the  brief  of  defend- 
ant in  error)  ; 
Baxter  v.  Roberts,  44  Cal.   187,    192   (cited  on 
page  42  of  the  brief  of  defendant  in  error) ; 
Merrifield  v.   Maryland   Company,    143   Cal.   54 
(cited  on  page  50  of  the  brief  of  defendant 
in  error), 
involve  dangers  that  were  unknown  to  the  respective 
plaintiffs.      In    each    case    the    cause    of    the    personal 
injury  was  not  open  and  obvious  and  could  have  been 
discovered  by  the  person  injured  only  upon  investiga- 
tion.    In  Merrifield  v.   Maryland,   the  question  of  as- 
sumed risk  does  not  appear  to  have  been  advanced  or 
considered.      These    decisions    are,    therefore,    without 
weight  or  value  in  determining  any  issue  in  the  case 
at  bar. 
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Schellin  v.  No.  Alaska  Salmon  Co.,  47  Cal.  Dec. 
138,  140,  138  Pac.  723,  735  (cited  on  pages 
42  and  43  of  the  brief  of  defendant  in  error), 
is  greatly  relied  on  by  defendant  in  error,  and  is  an 
extremely  interesting  decision  because  of  the  fact  that 
it  was  decided  long  after  the  amendment  of  1907,  and 
because  of  the  further  fact  that  the  Supreme  Court 
of  California  announced  the  rule  as  we  have  hereto- 
fore claimed  it  to  be,  viz.,  that  the  servant  is  not  re- 
quired to  seek  or  hunt  for  latent  danger  which  he  has 
no  reason  to  suspect,  but  that  where  the  danger  or 
defect  is  obvious  he  assumes  the  risk  thereof.  The 
facts  were  that  plaintiff  had  been  hired  to  go  to  Alaska 
to  work  in  a  cannery;  when  plaintiff  entered  the  em- 
ployment of  the  defendant  he  was  unfamiliar  with 
machinery,  but  knew  he  would  have  to  run  a 
gasoline  engine;  before  he  was  put  to  work  running 
the  engine  he  was  instructed  in  its  operation  and  also 
in  putting  on  a  belt  upon  a  pulley  while  the  machinery 
was  in  motion.  The  machinery  had  all  been  con- 
structed before  plaintiff  went  to  work.  While  plain- 
tiff was  running  the  engine  he  noticed  the  belt  was  off 
the  pulley,  and,  ascending  the  running  board,  attempted 
to  adjust  the  belt  upon  the  pulley.  His  clothing  was 
caught  by  a  set  screw  which  projected  about  3^  of  an 
inch  from  the  collar  upon  the  shafting.  Plaintiff  had 
never  seen  this  set  screw;  did  not  know  that  it  was 
upon  the  collar.  The  evidence  showed  that  it  could  not 
be  seen  when  the  machinery  was  in  motion.  The  set 
screw  performed  no  function  whatever  upon  the  ma- 


—14— 

chinery  and  was  utterly  useless.  The  court  held  the 
question  of  his  assumption  of  risk  was  for  the  jury. 

The  court  said,  as  quoted  in  plaintiff's  brief: 

"The  collar  and  set  screw  performed  no  functions. 
Their  presence  at  that  place  made  it  one  of  great 
danger  to  plaintiff,  and  it  was  defendant's  duty  to 
make  and  to  maintain  there  as  safe  a  place  as  reason- 
ably was  possible." 

Adding: 

"The  shafting  had  been  erected  before  plaintiff  was 
put  to  work.  Of  course,  if  there  had  been  a  danger 
so  obvious  that  plaintiff  must  have  seen  if,  and  as- 
sumed the  risk  of  zvorking  in  proximity  to  it,  he  could 
not  recover.  *     -^i^     * 

"If  plaintiff  was,  as  he  testified,  ignorant  of  the 
existence  of  the  set  screw,  he  was  under  no  obligation 
to  investigate.  Majors  v.  Connor,  162  Cal.  135,  121 
Pac.  371.  The  rule  of  assumption  of  risk  by  an  em- 
ploye does  not  apply  zvhere  the  danger  is  not  obvious, 
where  it  is  unknown  to  the  employe,  and  zvhere  by  the 
exercise  of  ordinary  care  the  employer  could  have  dis- 
covered and  removed  it." 

But  we  submit  that  the  rule  does  apply  to  the  case 
at  bar,  for  here  the  defect  and  the  danger  was  open, 
obvious  and  apparent,  and  fully  known  to  defendant 
in  error.  There  is  no  claim  that  he  did  not  know  of 
the  existence  of  the  dog  roller  or  of  the  "X"  board. 
On  the  contrary,  he  stated  many  times  that  he  knew 
of  their  presence;  knew  the  roller  was  shod  with  iron 
spikes,  and  made  one  hundred  to  one  hundred  and  fifty 
revolutions  a  minute.     He  constantly  saw  it  forcing 
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heavy  lumber  from  the  table;  knew  that  if  his  foot 
came  in  contact  with  it,  injury  would  result.  Counsel 
at  the  oral  argument  conceded  that  defendant  in  error 
assumed  the  risk  of  injury  from  having  his  foot  struck 
by  the  roller,  but  contended  that  he  did  not  assume  the 
equally  apparent  danger  of  having  his  foot  caught  be- 
tween the  roller  and  the  "X"  board.  We  think  it  pre- 
posterous to  say  that  he  had  suffiicient  comprehension 
to  appreciate  the  danger  of  having  his  foot  struck  by 
the  roller,  and  yet  did  not  appreciate  that  the  roller 
would  also  injure  his  foot  if  he  got  it  caught  between 
the  roller  and  a  board  which  he  knew  was  within  an 
inch  of  the  roller.  Under  the  most  liberal  interpreta- 
tion of  the  rules  announced  by  the  decisions  which  he 
cites,  he  must  be  held  to  have  assumed  the  risk  of  his 
unfortunate  injury, 

Jacobson  v.  Oakland  Meat  etc.  Co.,  i6i  Cal. 
430- 
Plaintiff,  while  working  in  an  ill-lighted  room  where 
it  was  difficult  to  see,  was  injured  because  guards  to 
certain  gears  had  been  removed.  It  was  fairly  de- 
batable whether  the  plaintiff  knew  of  the  absence  of  the 
guards.  The  obvious  distinction  between  that  case  and 
the  one  at  bar  is  pointed  out  in 

Rresette  v.  E.  B.  &  A.  L.  Stone  Co.,   162  Cal. 

74,  7^, 
which  is  quoted  from  at  length  in  our  opening  brief 
and  which,  we  submit,  has  not  been  distinguished  from 
the  case  at  bar. 
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On  page  44  of  the  brief  of  defendant  in  error,  is  a 
very  deceptive  quotation,  due  to  a  printer's  mistake. 
Without  proper  spacing,  an  excerpt  from 

Skelton  v.  Pac.  Lumber  Co.,  140  Cal.  507,  510, 
is  run  with  an  excerpt  from  Nash  v.  DowHng,  errone- 
ously cited  "North"  v.  DowHng,  93  Mo.  App.   156. 

Skelton  v.  Pac.  Lumber  Company  does  not  involve 
the  question  of  assumed  risk.  The  action  was  for  the 
death  of  plaintiff's  intestate,  occasioned  by  the  bursting 
of  an  emery  wheel  which  was  caused  to  be  run  at  a 
too  high  rate  of  speed  by  the  superintendent  of  the 
factory.  The  only  question  which  was  discussed  in 
the  case  was  as  to  whether  such  superintendent  was  a 
fellow  servant  or  vice-principal  of  the  deceased.  In 
discussing  this  matter,  the  court  said,  as  shown  by  the 
quotation  in  the  brief  of  the  defendant  in  error: 

''A  servant,  of  course,  takes  upon  himself  all  the 
ordinary  risks  and  perils  of  accident  in  the  common 
course  of  the  service  in  which  he  is  engaged." 

Immediately  following  the  quotation,  and  without 
proper  space,  is  a  quotation  from 

Nash  V.  Dowling.  supra,  93  Mo.  App.  156, 
to  the  effect  that  if  the  master's  negligence  aggravates 
the  danger,  the  servant  does  not  assume  the  risk  of 
his  injury. 

But  the  Missouri  court  was  there  dealing  with  a 
case  where  a  servant  had  been  furnished  a  defective 
appliance;  had  complained  of  that  defect  to  the  em- 
ployer; and  the  employer  had  urged  him  to  keep  on 
with  his  work,  promising  that  the  defect  should  be  re- 
paired.    While  it  is  perhaps  inaccurate  to  say,  as  the 
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Missouri  court  did,  that  where  the  master's  negligence 
aggravates  the  danger,  the  servant  does  not  assume 
the  risk,  still  it  is  a  universal  rule  of  law  that,  where 
an  employe  complains  of  a  defect,  and  the  master  re- 
quests him  to  continue  in  the  employment,  promising 
to  repair  it,  that,  for  a  reasonable  time  within  which 
the  defect  might  be  repaired,  the  servant  does  not  as- 
sume  the  risk. 

The  Supreme  Court  of  California  points  out  the  logi- 
cal reason  for  this  rule  to  be  that  where  the  servant 
knows  of  the  defect  and  complains  of  it,  and  the  em- 
ployer allows  the  employee  to  continue  work,  assuring 
him  that  the  defect  will  be  repaired,  the  employer  there- 
by agrees  for  a  reasonable  time  to  assume  the  risk  of 
the  servant  being  injured  by  the  defect.     See : 

Anderson  v.  Seropian,  147  Cal.  201,  208,  209. 

In  that  case  the  court,  in  part,  said: 

"The  general  rule  undoubtedly  is,  that  one  who  re- 
mains in  the  service  of  his  employer  after  notice  of  a 
defect  in  the  machine  he  is  operating  which  increases 
the  danger  to  which  he  is  exposed,  assumes  the  risk 
which  the  defect  increases. 

"Rut  there  is  a  marked  distinction  in  law  between  a 
case  where  the  employee  knows  when  he  contracts  to 
operate  a  machine,  that  it  is  defective,  or  a  defect  is 
subsequently  disclosed  in  its  operation,  to  which  he 
does  not  call  the  attention  of  his  employer,  but  con- 
tinues to  operate  it  in  its  defective  condition,  and  a 
case  where  the  machine,  when  he  takes  charge  of  it,  is 
in    good    condition,    but    a    defect    subsequently    arises 
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which  is  called  to  the  attention  of  the  employer,  and 
the  employee  continues  to  operate  it  under  a  promise 
that  the  defect  wih  be  remedied."     (P.  208.) 

It  is  readily  observed  that  the  case  of  Nash  v. 
Dowling,  supra,  has  no  bearing  on  the  one  at  bar,  for 
here  there  not  only  is  no  suggestion  by  the  defendant 
in  error  that  he  ever  objected  to  the  structure,  or  to  the 
uncovered  dog  roller,  or  the  "X"  board,  but,  on  the 
contrary,  it  affirmatively  appeared  that  he  did  not  make 
any  complaint. 

"I  had  one  order,  that  was  to  get  up  and  get  that 
board  out.  Mr.  Keltic,  the  foreman,  he  came  and  gave 
me  that  order;  that  was  before  that  accident.  That 
was  the  only  order  I  ever  had  about  it.  Mr.  Keltic 
w^as  our  forem.an.  I  never  spoke  to  him  or  asked  him 
if  there  w^as  any  way  of  getting  up  except  over  this 
dog  roller.  /  never  made  any  complaint  to  anybody 
about  it." 

[Trans,  of  Rec,  pp.  114-115.] 

This  brings  us  to  the  decisions  of  courts  of  sister 
states.  As  this  brief  was  originally  prepared,  the 
facts  of  all  these  decisions  were  set  forth  and  com- 
mented on.  The  space  necessary,  however,  to  note  the 
California  and  federal  decisions  cited  in  the  supple- 
mental brief  of  defendant  in  error,  is  such  that  we  feel 
that  we  would  not  be  justified  in  discussing  each  of 
these  authorities.  Nor  could  any  useful  purpose  be 
subserved  thereby.  The  accident  occurred  in  the  state 
of  California;  and  was  tried  in  the  federal  courts.  If 
the  decisions  of  other  states  announced  any  different 
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rule  from  that  established  by  the  Supreme  Court  of 
California  and  the  federal  courts,  they  could  not,  of 
course,  control  this  case.  They  do  not,  however,  pro- 
mulgate a  different  rule.  We  have  examined  each  and 
all  of  them,  and  without  exception,  wherever  a  re- 
covery had  been  allowed,  the  servant  was  injured 
through  some  concealed  or  latent  defect  of  which  he 
did  not  know. 

To  sustain  his  contention  that  the  employee  does  not 
assume  the  risk  of  the  master's  negligence,  defendant 
in  error,  on  page  47  of  his  brief,  quotes  from  the  de- 
cision of  the  Supreme  Court  of  Massachusetts  in  168 
Mass.  408,  47  N.  E.  111-112,  to  the  effect  that  the 
servant  assumes  all  ordinary  risk  incidental  to  his  busi- 
ness. That  case  can  be  of  little  comfort,  for  there  it 
was  held  that  where  a  servant  was  informed  that  the 
employer  in  a  certain  room  was  burning  a  patent  fuel, 
and  that  the  defendant  did  not  know  whether  it 
emitted  dangerous  gases  or  not, — the  servant  assumed 
the  risk  of  being  asphyxiated  by  the  escape  of  nause- 
ous gases  from  the  stove. 

In 

Nadeau  v.  White  Lumber  Co.,  76  \\'is.  120,  43 
N.  W.  1 135, 
the  court,   in  addition  to   the  quotation   appearing  on 
pages  44-45  of  the  brief  of  defendant  in  error,  said: 

"The  employee,  when  accepting  an  employment,  as- 
sumes all  the  risks  that  are  reasonably  incident  to  such 
employment,  and  no  other,  unless  the  unusual  and  tin- 
reasonable  risks  of  such  employment  are  open  and 
visible,  and  known  to  and  comprehended  by  the  em- 
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ployee;  and  in  siirch  case,  lie  assumes  all  the  risks  so 
known  to  him,  ivhatever  they  may  he." 

We  believe  the  foregoing  are  all  of  the  authorities 
cited  by  the  defendant  in  error  on  the  question  of  as- 
sumption of  risk.  It  is  apparent  that  they  do  not  sus- 
tain his  contention. 

As  we  have  heretofore  attempted  to  show,  both  in 
our  brief  and  oral  argument,  the  "X"  board  was  un- 
dotibtedly  placed  before  the  roller  to  prevent  the  clothes 
of  employees  from  being  caught  in  its  teeth.  But  if 
we  are  in  error,  and  the  board  served  no  useful  pur- 
pose and  was  there  as  the  result  of  the  positive  negli- 
gence of  the  employer,  still  the  danger  incident  to  its 
position  near  the  roller  was  a  danger  not  only  which 
defendant  in  error  could  have  seen,  but  one  which  he 
actually  did  see.  Under  these  circumstances,  all  of  the 
authorities,  those  cited  by  the  defendant  in  error,  as 
well  as  those  relied  on  by  us,  deny  his  right  to  recover. 

In  our  original  brief,  pages  48  to  65,  we  called  the 
court's  attention  to  many  decisions  both  of  the  federal 
and  state  courts,  where  minors,  much  younger  in  years 
than  the  defendant  in  error,  and  greatly  lacking  his 
knowledge  of  and  experience  with  machinery,  were 
held  to  have  assumed  the  risks  of  their  injury,  where 
the  same  were  as  apparent  and  open,  as  in  the  case  at 
bar. 

No  attempt  has  been  made  by  the  defendant  in  error 
to  break  the  force  of  the  many  well  considered  authori- 
ties cited  by  us,  or  distinguish  them  from  the  case  at 
bar  other  than  by  his  oft  repeated  assertion  that  an 
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employee  does  not  assume  the  risks  of  the  master's 
negb'gence.  The  foregoing  review  of  his  authorities 
shows,  not  only  that  they  do  not  support  this  conten- 
tion, but  that  the  learning  and  industry  of  his  counsel 
have  been  unable  to  find  a  single  decision  where,  under 
facts  similar  to  the  case  at  bar,  recovery  has  been  al- 
lowed. We  feel  that  we  might,  with  perfect  safety, 
consent  that  the  numerous  decisions  cited  by  us,  ap- 
plying the  settled  rules  of  law  to  facts  similar  to  those 
in  the  case  at  bar,  be  entirely  disregarded,  and 
the  cause  submitted  alone  upon  the  authorities  cited 
by  the  defendant  in  error.  While  most  of  those  de- 
cisions, under  the  facts  then  before  the  court,  allowed 
a  recovery,  still,  each  and  all  of  them,  with  a  surpris- 
ing imiformity,  lay  down  the  rule  that  the  employee 
assumes  not  only  all  risks  incident  to  his  business,  but 
all  risks  arising  from  the  negligence  of  the  master, 
where  the  defect  and  danger  incident  thereto  is  either 
known  to  the  employee,  or  is  open,  obvious  and  ap- 
parent. Applying  this  rule  to  the  case  at  bar,  we  think 
it  is  perfectly  clear  that  the  judgment  cannot  be  main- 
tained. Had  the  "X"  board  been  concealed  from  the 
defendant  in  error,  so  that  his  foot  was  caught  between 
the  dog  roller  and  an  obstruction  of  which  he  did  not 
know,  a  different  case  would  be  presented,  but,  as  we 
have  repeatedly  pointed  out,  the  "X"  board  was  in  his 
plain  sight.  He  not  only  could  have  seen  it,  but 
actually  did  see  it  and  actually  knew  that  the  roller 
was  revolving  within  an  inch  of  the  board.  When  he 
undertook  to  go  upon  the  push  table  he  intended  to 
step  clear  of  both   the  board  and  the   roller.     His  in- 
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jury  was  caused,  not  by  a  failure  to  comprehend  the 
danger  of  getting  his  foot  caught  between  the  roller 
and  the  board,  but  by  failing,  for  some  reason,  to 
carry  out  his  intention  of  stepping  over  both  of  them. 
As  heretofore  remarked,  learned  counsel  for  the  de- 
fendant in  error  tacitly  concedes  in  his  brief,  and,  at 
the  oral  argument,  frankly  admitted,  that  when  the 
defendant  in  error  undertook  to  go  upon  the  push  table 
he  assumed  all  of  the  risks  of  being  injured  by  the 
movement  of  the  endless  chains  in  the  carrying  table, 
of  being  struck  by  the  lumber  upon  either  table,  of 
being  struck  and  injured  by  the  revolving  dog  roller, 
but  claimed  that  he  did  not  assume  the  risk  of  getting 
his  foot  caught  between  the  board  and  the  roller;  not 
because  the  same  was  not  open  and  apparent  to  him, 
but  because  such  danger  was  one  due  to  the  negligence 
of  the  master  and  therefore  not  assumed.  As  we  have 
seen,  the  authorities  which  he  cites  do  not  support  this 
proposition,  but  hold  the  exact  contrary.  It  is  absurd 
to  say  that  the  defendant  in  error  had  observation, 
discretion  and  experience  sufficient  to  appreciate  the 
danger  of  being  struck  by  the  moving  timber,  of  being 
injured  by  the  revolving  bands  of  steel,  or  by  the  dog 
roller  itself,  and  yet  did  not  have  discretion  or  obser- 
vation sufficient  to  comprehend  the  obvious  danger  of 
getting  his  foot  caught  between  the  board  and  the 
roller. 
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11. 

Authorities  Cited  in  Supplemental  Brief  of  Defendant 

in  Error. 

In  his  supplemental  brief,  defendant  in  error  cites 
but  one  case  to  support  his  original  contention  that  an 
employee  does  not  assume  the  dangers  arising  from 
the  master's  negligence  when  he  knows  of  the  same, 
viz., 

Seaboard  Air  Line  Railway  v.  Horton,  233  U. 
vS.  492,  U.  S.  Adv.  Opinions  (1913),  635, 
640. 

While  we  believe  it  is  apparent  from  the  quotation 
set  forth  by  defendant  in  error  that  the  decision  does 
not  sustain  his  contention,  an  examination  of  the  cause 
shows  that  it  holds  the  exact  contrary. 

The  cause  came  to  the  federal  Supreme  Court  on 
writ  of  error  to  the  Supreme  Court  of  North  Carolina. 
The  plaintiff,  an  experienced  engineer,  had  sued  the 
defendant  to  recover  damages  for  personal  injuries  re- 
sulting from  an  explosion  which  he  claimed  to  have 
been  caused  by  the  absence  of  a  guard  glass  in  the 
engine.  The  plaintiff  claimed  that  when  the  engine 
was  delivered  to  him  on  July  27th,  the  guard  glass  was 
absent;  that  he  made  complaint  to  the  foreman  of  the 
roundhouse,  who  requested  him  to  continue  using  the 
engine,  proniising  him  to  see  that  new  guard  glass 
was  placed  in  the  engine  as  soon  as  possible.     The  de- 
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fendant  claimed,  and  its  evidence  tended  to  show,  that 
when  the  engine  was  deUvered  to  the  plaintiff  the 
guard  glass  was  in  the  engine,  in  good  condition,  but 
that  plaintiff  had  negligently  allowed  it  to  become 
dirty  and  smoky  and  that  shortly  before  the  accident, 
the  fireman,  in  plaintiff's  presence,  had  removed  the 
glass  to  clean  it,  plaintiff'  continuing  to  use  his  engine 
without  the  glass  until  the  explosion  occurred.  The 
statutes  of  North  Carolina  as  they  existed  at  the  time 
of  the  accident,  provided  that  when  an  injury  was  the 
result  of  a  master's  negligence,  the  servant  did  not  as- 
sume the  risk  thereof.  The  Federal  Employers'  Lia- 
bility Act  left  in  full  force  the  common  law  rule  of  as- 
sumed risk,  except  where  the  accident  was  due  to  the 
failure  of  the  master  to  comply  with  a  federal  statute 
Plaintiff  and  defendant,  at  the  time  of  the  accident, 
were  engaged  in  interstate  commerce.  The  trial  court 
proceeded  upon  the  theory  that  the  state  law%  as  to 
assumed  risk,  and  not  the  federal  liability  statute  gov- 
erned. The  Supreme  Court  of  North  Carolina  having 
sustained  the  trial  court,  writ  of  error  was  sued  out 
and  the  cause  taken  to  the  Supreme  Court  of  the 
United  States.  The  judgment  was  there  reversed,  it 
being  held  that  the  federal  law  governed  and  that  since 
no  federal  statute  required  the  guard  glass,  the  com- 
mon law  rule  of  assumed  risk  was  in  effect,  the  court 
saying  (the  first  paragraph  is  quoted  by  the  defendant 
in  error) : 
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*'But  risks  of  another  sort,  not  naturally  incident  to 
the  occupation,  ma}^  arise  out  of  the  failure  of  the  em- 
ployer to  exercise  due  care  with  respect  to  providing 
a  safe  place  to  work  and  suitable  and  safe  appliances 
for  the  w^ork.  These  the  employee  is  not  treated  as 
assuming  until  he  becomes  aware  of  the  defect  or  dis- 
repair and  of  the  risk  arising  from  it,  unless  defect  and 
risk  alike  arc  so  obvious  that  an  ordinarily  prn^dent 
person  under  the  circumstances  zuonld  have  observed 
and  ^appreciated  them.  These  distinctions  have  been 
recognised  and  applied  in  numerous  decisions  of  this 
court.       (Citing  authorities.) 

**  When  the  employee  does  know  of  the  defect,  and 
appreciates  the  risk  that  is  attributable  to  it,  then  if  he 
continues  in  the  employment  without  objection,  or 
without  obtaining  from  the  employer  or  his  representa- 
tive an  assurance  that  the  defect  will  be  remedied,  the 
employee  assumes  the  risk,  even  though  it  arise  out  of 
the  master's  breach  of  duty."     (P.  640.) 

At  the  trial,  the  defendant  requested  the  court  to 
give  the  jury  the  following  instruction: 

"If  you  find  by  a  preponderance  of  evidence  that  the 
water  glass  on  tlie  engine  on  which  plaintifif  was  em- 
ployed was  not  provided  with  a  guard  glass,  and  the 
condition  of  the  glass  was  open  and  obvious  and  was 
fully  known  to  plaintifif,  and  he  continued  to  use  such 
water  glass  with  such  knowledge  and  without  objec- 
tion, and  that  he  knew  the  risk  incident  thereto,  then 
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the  court  charges  you  that  the  plaintiff  voluntarily 
assumed  the  risk  incident  to  such  use,  and  you  will 
answer  the  second  issue  'Yes.'"     (P.  640.) 

It  was  held  that  it  was  reversihle  error  to  refuse  the 
instruction  as  requested,  the  court  saying  in  part: 

"By  the  instruction  as  given,  the  application  of  the 
rule  of  assumed  risk  was  confined  to  the  single  hypothe- 
sis that  the  jury  should  find  the  guard  glass  was  in 
position  when  the  engine  was  delivered  to  plaintiff  on 
the  morning  of  July  27th.  This,  as  already  pointed 
out,  was  one  of  the  questions  in  dispute;  plaintiff  hav- 
ing testified  that  the  guard  glass  was  missing  at  that 
time,  while  his  fireman  testified  (and  in  this  was  cor- 
roborated by  circumstantial  evidence)  that  it  was  in 
place  at  that  time,  and  was  subsequently  broken.  But 
by  the  common  law,  with  respect  to  the  assumption  by 
the  employee  of  the  risk  of  injuries  attributable  to  de- 
fects due  to  the  employer's  negligence,  when  known 
and  appreciated  by  the  employee,  and  not  made  the 
subject  of  objection  or  complaint  by  him,  it  is  quite 
immaterial  whether  the  defect  existed  when  the  ap- 
pliance was  first  placed  in  his  charge,  or  subsequently 
arose.  Hence,  if  the  guard  glass  was  missing  when 
plaintiff  first  took  the  engine,  as  he  testified,  and  he, 
knowing  of  its  absence  and  the  consequent  risk  to  him- 
self, continued  to  use  the  water  guage  without  giving 
notice  of  the  defect  to  the  defendant  or  its  representa- 
tives, he  assumed  the  risk. 
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"Defendant  was  entitled  to  have  the  requested  in- 
struction given  respecting-  assumption  of  risk,  and  as 
the  charge  actually  given  did  not  cover  the  same 
ground,  there  was  error."     (P.  641.) 

We  would  be  entirely  willing  to  submit  this  cause 
upon  the  rules  announced  in  the  above  decision  of  the 
federal  Supreme  Court,  which  is  its  latest  expression 
on  this  subject. 

Indeed,  as  we  read  the  supplemental  brief  of  the  de- 
fendant in  error,  which  was  written  after  the  oral 
argument  of  this  cause,  and  the  discussion  there  of  the 
authorities  cited,  it  seems  to  us  that  the  defendant  in 
error  attempts  to  shift  his  defense  of  the  judgment 
from  that  originally  taken,  viz.,  that  the  servant  does 
not  assume  the  risk  of  the  master's  negligence,  to  the 
contention  that  the  case  was  properly  submitted  to  the 
jur)^,  because  a  servant  who,  through  youth  or  in- 
experience,  is  unable  to  appreciate  the  danger  of  a 
known  defect,  does  not  assume  the  risk  thereof.  Many 
decisions  on  this  point  are  cited.  The  rule  announced 
by  these  numerous  authorities  is,  of  course,  founded 
in  reason  and  justice.  We  cannot  see  its  application 
to  the  present  case.  While  the  ability  of  learned  coun- 
sel has  been  able  to  cite  a  multitude  of  cases  it  has  not 
produced  a  decision  applying  that  rule  to  a  case  where 
the  facts  were  similar  to  the  one  at  bar,  nor  has  it 
enabled  him  to  point  to  a  scintilla  of  evidence  tending 
to  show   that  the  defendant   in  error,   because   of  his 
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youth  or  inexperience,  did  not  fully  appreciate  the 
danger  of  the  dog  roller  or  of  the  "X"  board.  He 
was  not,  as  in  most  of  the  cases  cited,  suddenly  re- 
moved from  one  branch  of  industry  to  be  required  to 
work  in  another.  He  was  injured  while  at  his  regular 
employment.  He  was  interested  in  mechanics  and  had 
made  a  study  of  the  machinery  in  the  mill.  There  was 
absolutely  nothing  about  either  the  "X"  board  or  the 
dog  roller  which  was  not  known  to  him;  there  was  no 
unusual  motion  of  the  roller  which  caused  or  produced 
his  injury. 

However,  without  further  comment,  we  will  notice 
the  numerous  federal  and  California  decisions  cited. 

It  is  first  suggested  that  the  common  law  rule  of 
assumed  risk  is  inhuman  and  should  be  modified  by 
the  courts,  defendant  in  error  citing 

Schlemmer  v.  Buffalo  R.  &  P.  R.  Co.,  205  U.  S. 
I,  11-12. 

The  court  there,  however,  was  dealing  with  a  statu- 
tory modification  of  the  rule  of  assumed  risk.  We 
have  not,  and  do  not  propose  to  enter  into  any  dis- 
cussion of  the  merit  of  the  law  of  assumed  risk  for  the 
reason  that  unquestionably  it  was  in  existence  at  the 
time  of  this  accident  by  the  positive  declaration  of  the 
statute.  We  assume  that  the  court  intends  to  enforce 
the  law  as  it  existed  at  the  time  of  the  accident,  leav- 
ing the  question  of  the  advisability  of  changes  for  the 


—29- 

legislature,  and  that  the  question  is  not  one  of  the  ad- 
visabiHty  of  the  law  but  of  the  appHcation  of  the  law 
to  the  undisputed  evidence  set  forth  in  the  record. 

Texas  &  P.  R.  Co.  v.  Harvey,  228  U.  S.  319, 
321-322  (cited  on  page  7  of  the  supplemental 
brief  of  defendant  in  error), 

Arose  in  Texas  and  the  statute  there  pro- 
vided that  in  an  action  for  injury  or  death,  it  should 
not  be  held  that  the  servant  assumed  the  risk  of  a 
master's  negligence  where  a  person  in  the  exercise  of 
ordinary  care  would  have  continued  in  the  employment 
of  the  master  with  knowledge  of  the  defective  ma- 
chinery or  structures.  The  statute  further  relieved 
the  employee  from  any  duty  of  complaining  of  the  de- 
fects of  which  he  knew.  The  deceased,  an  assistant 
hostler  in  the  roundhouse,  was  killed  while  riding  on 
an  engine,  by  coming  in  contact  with  posts  negligently 
set  too  near  the  track.  The  Supreme  Court  of  the 
United  States,  in  pointing  out  the  radical  change 
wrought  by  the  statute,  said: 

"At  the  common  law  a  servant  assumes  the  ordinary 
risks  of  his  employment,  but  he  is  not  obliged  to  pass 
upon  the  methods  chosen  by  his  employer  in  discharg- 
ing the  latter's  duty  to  provide  suitable  appliances  and 
a  safe  place  to  work,  and  he  does  not  assume  the  risk 
of  the  employer's  negligence  in  performing  such  duty. 
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This  rule  is  subject  tO\  the  exception  that,  where  a  de- 
fect is  knozvn  to  the  employee  or  is  so  patent  as  to  be 
readily  observed  by  him,  he  cannot  continue  to  use  the 
defective  appliance,  in  the  face  of  knowledge  and  with- 
out objection,  without  himself  assuming  the  hazard  in- 
cident to  such  a  situation.  If  a  defect  is  so  plainly  ob- 
servable that  the  servant  may  be  presumed  to  know  its 
existence  and  he  continues  in  the  master's  employment 
without  objection,  he  is  said  to  have  nmde  his  election 
to  thus  continue,  notwithstanding  the  master's  neglect, 
and  in  such  a  case  he  cannot  recover," 

Applying-  the  rule  announced  by  the  above  decision 
to  the  conceded  facts  in  this  case,  it  is  evident  that  a 
verdict  in  favor  of  the  defendant  in  error  cannot  be 
sustained. 

Defendant  in  error  invites  a  careful  consideration 
of  the  above  decision  in  reference  to  the  construction 
to  be  placed  on  the  amendment  of  1907.  The  Texas 
statute  is  entirely  different  from  ours,  which  has  been 
twice  decided  by  the  Supreme  Court  of  California  to 
be  a  mere  statutory  declaration  of  the  common  law,  as 
we  have  shown  in  our  opening  brief,  pages  29,  47  to  55. 

Railroad  Co.  v.  Fort,  17  Wallace  553  (cited  on 
page  10  of  the  supplemental  brief  of  defend- 
ant in  error), 

was  the  case  of  a  boy  sixteen  years  of  age  who  was 
engaged  in  a  shop  for  the  purpose  of  receiving  and 
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putting  away  moldings.  He  had  no  experience  what- 
ever with  machinery  and  was  not  supposed  to  work 
about  it.  He  was  ordered  suddenly,  by  the  superin- 
tendent of  the  shop,  to  leave  his  customary  occupation 
and  to  ascend  a  high  ladder  and  adjust  a  belt  upon  a 
machine  moving  at  the  rate  of  175  to  200  revolutions 
per  minute.  It  was  held  by  the  Supreme  Court  that 
the  service  which  he  was  performing  was  outside  of 
that  which  had  been  contracted  for  between  the  rail- 
road and  the  father  of  the  boy  when  he  was  placed  to 
work;  that  it  did  not  appear  that  the  boy  understood 
the  nature  or  danger  of  his  work,  and  therefore  did  not 
assume  the  risk. 

Here  the  defendant  in  error  was  performing  the  very 
work  which  he  had  contracted  to  do.  The  "X"  board 
and  the  roller  were  in  the  same  position  at  the  time  he 
commenced  work  as  they  were  at  the  time  of  the  acci- 
dent. 

Gila  Valley  etc.  Co.  v.  Hall,  232  U.  S.  94  (U.  S. 
Advanced  Opinion   191 3,  229,  231). 

Plaintiff  there  was  injured  by  being  thrown  from  a 
handcar,  owing  to  a  defect  in  the  flange  of  a  wheel. 
The  Supreme  Court  in  holding  the  evidence  sufficient 
to  sustain  a  verdict  in  his  favor,  said: 

"The  motion  for  direction  of  a  verdict  seems  to  have 
been  rested  upon  the  additional  ground  that  the  al- 
leged defect  was  so  obvious  that  its  existence  must 
have  been  known  to  the  plaintiff,  and  that  he  therefore 
assumed  the  risk.  There  was  no  direct  evidence  that 
he  knew  of  the  defect,  and  it  does  not  appear  to  have 
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been  a  part  of  his  duties  to  inspect  the  machine  or  the 
wheel,  or  to  look  after  their  condition.  He  had  been 
employed  for  only  three  or  four  days  in  work  that  re- 
quired him  to  ride  upon  the  car,  and  at  the  utmost  it 
was  a  question  for  the  jury  whether  the  defective  con- 
dition of  the  wheel  was  so  patent  that  he  should  be 
presumed  to  have  known  of  jt.     *     *     * 

*'An  employee  assumes  the  risk  of  dangers  normally 
incident  to  the  occupation  in  which  he  voluntarily  en- 
gages, so  far  as  these  are  not  attributable  to  the  em- 
ployer's negligence.  But  the  employee  has  a  right  to 
assume  that  his  employer  has  exercised  proper  care 
with  respect  to  providing  a  safe  place  of  work,  and 
suitable  and  safe  appliances  for  the  work,  and  is  not 
to  be  treated  as  assuming  the  risk  arising  from  a  de- 
fect that  is  attributable  to  the  employer's  negligence, 
until  the  employee  becomes  aware  of  such  defect,  or 
unless  it  is  so  plainly  observable  that  he  may  he  pre- 
sumed to  haz'e  known  of  it." 

Smith  V.  Cook,  164  Fed.  268,  187  Fed.  538,  540 
(cited  in  the  supplemental  brief  of  defendant 
in  error  on  page  10), 

is  merely  a  discussion  of  conflicting  evidence  as  to  how 
an  accident  occurred. 

Defendant  in  error,  on  page  10  of  his  supplemental 
brief,  cites  a  number  of  California  decisions  to  support 
the  well  recognized  rule  that  an  employee  who  is  so 
lacking  in  age  or  experience  as  not  to  be  able  to  ap- 
preciate  the   danger   incident   to   known   defects,    does 
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not   assume   the   risk   thereof.      As   heretofore   pointed 
out  this  rule  has  no  appHcation  to  the  case  at  bar. 

Foley  V.  Cal.  Horseshoe  Co.,  115  Cal.  184,  194, 
was  a  case  of  a  boy  fourteen  years  of  age  injured  by 
reason  of  a  defective  belt.  He  had  called  the  attention 
of  the  foreman  to  this  defective  belt  and  the  foreman 
had  assured  him  that  there  was  no  danger  and  told 
him  that  the  belt  was  all  right,  and  that  it  could  not 
cause  any  harm  to  him.  Little  argument,  we  believe, 
is  necessary  to  demonstrate  the  difference  between  that 
case  and  the  one  we  are  considering.  Here  the  plain- 
tiff, seventeen  years  of  age,  man  grown,  and  doing  a 
man's  work,  was  injured  by  an  open  and  obvious  piece 
of  machinery,  the  danger  of  which  was  perfectly  ap- 
parent to  him.  He  made  no  complaint  of  it,  and  was 
not  assured  by  anyone  that  it  was  safe.  It  was  con- 
ceded at  the  oral  argument  that  he  had  sufficient  ap- 
preciation to  assume  the  risk  of  injury  from  having  his 
foot  struck  by  the  roller.  Surely  he  must  have  known 
that  if  the  roller  would  injure  his  foot  if  it  struck  it, 
that  his  foot  also  would  be  injured  if  caught  and  held 
against  the  roller. 

Pigeon  V.  Fuller,  156  Cal.  691,  697  (cited  on 
page  16  of  the  supplemental  brief  of  defend- 
ant in  error). 

Plaintiff  in  a  lead  factory  was  injured  by  the  escap- 
ing fumes  from  melted  lead.  He  knew  of  the  escaping 
fumes,  but  did  not  know  that  they  were  poisonous. 
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Quinn  v.  Electric  Laundry  Co.,  155  Cal.  500. 
A  girl,  with  no  knowledge  of  or  experience  with 
machinery,  was  set  to  feeding  sheets  through  a  mangle. 
The  guard  to  the  mangle  was  defective  and  one  of  the 
rolls  which  contributed  largely  to  her  injury  was  con- 
cealed from  her  view.  All  of  the  witnesses  in  the  case 
agreed  that  it  required  an  expert  to  handle  pieces  as 
large  as  sheets,  which  must  be  fed  in  a  certain  special 
way,  that  if  they  were  not  fed  in  that  way,  the  hand 
of  an  operator  was  likely  to  be  drawn  into  the  machine. 
It  was  admitted  that  plaintiff  had  received  no  instruc- 
tions  whatever  as  to  how  to  feed  these  sheets  to  the 
mangle. 

Petersen  v.  Cal.  C.  Mills  Co.,  20  Cal.  App.  751. 
Defendant  in  error  requests  that  this  case  be  consid- 
ered with  special  care,  and  seems  to  place  great  weight 
upon  the  fact  that  a  rehearing  was  denied  by  the  Su- 
preme Court  of  this  state.  The  Supreme  Court,  how- 
ever, has  expressly  declared  that  the  denial  of  a  re- 
hearing of  a  cause  decided  by  the  Court  of  Appeal 
does  not  imply  that  the  Supreme  Court  approves  the 
law  as  announced  by  the  appellate  court. 

See: 

People  V.  Davis,  147  Cal.  346,  350; 

Estate  of  Campbell,  12  Cal.  App.  707,  724. 
If  this   decision   attempted  to  announce  a   rule   dif- 
ferent from  that  promulgated  by  the  Supreme  Court 
of  the  state  or  the  federal  courts,  we  assume  it  would 
not  be  followed.     However,  it  does  not  do  so.     There 
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the  plaintiff,  a  minor,  without  knowledge  of  or  ex- 
perience with  machinery,  was  taken  from  his  regular 
work  and  ordered  to  mount  a  ladder  which  leaned  al- 
most perpendicularly  against  a  beam;  there  were  no 
hooks  or  braces  to  hold  it,  but  it  did  not  appear  that 
such  fact  was  known  to  the  boy;  the  ladder  had  been 
placed  in  position  by  his  foreman  only  a  moment  be- 
fore, he  was  directed  to  go  upon  it.  The  ladder 
slipping,  he  was  precipitated  against  a  fast  revolving 
belt  and  injured.  It  was  held  that  the  question  of  his 
assumed  risk  was  for  the  jury,  the  court  saying,  in 
addition  to  the  ([uotation  printed  by  defendant  in  error: 

"These  circumstances,  briefly  stated,  are  the  com- 
plexity of  the  situation,  the  fact  that  plaintiff  was  a 
minor  and  presumably  without  the  judgment  of  an 
adult,  that  he  was  ordered  by  his  superior  to  do  the 
w^ork  which  was  outside  of  and  more  hazardous  than 
his  usual  employment,  that  he  was  expected  to  and  did 
obey  promptly  and  that  he  had  a  right  to  assume  that 
the  ladder  was  placed  with  due  regard  for  his  safety. 
In  view  of  these  incidents,  we  think  it  cannot  be  said 
as  a  matter  of  law  that  no  other  rational  inference  can 
be  drawn  than  that  plaintiff  was  guilty  of  contributory 
negligence."     (Pp.  756-757.) 

It  seems  to  us  that  little  argument  is  necessary  to 
point  out  the  distinction  betw^een  that  case  and  the  one 
at  bar.  Here  the  plaintiff  was  not  taken  from  his  regu- 
lar employment.  While  at  the  time  of  the  accident,  he 
had  to  work  fast,  he  was  not  suddenly  confronted  with 
a  danger  seen  for  the  first  time.  Ever  since  the  push 
and  carrying  tables  had  been  constructed,  he  had  known 
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the  purpose  of  the  dog  roller;  known  that  it  was  re- 
volving at  a  high  speed  and  knew  the  "X"  board  was 
within  an  inch  or  two  of  the  roller  and  that  if  his 
foot  was  caught  between  them  it  would  be  hurt.  His 
injury  was  not  due  to  any  failure  to  appreciate  the 
danger  of  getting  his  foot  caught  between  the  board 
and  the  roller,  but  solely  in  failing  to  carry  out  his 
intention  to  step  clear  of  both  of  them. 

Mansfield  v.  Eagle  Box  etc.  Co.,  136  Cal.  622. 
Plaintiff,  nineteen  years  of  age,  was  injured  by  hav- 
ing his  hand  drawn  against  a  buzz  saw  while  he  was 
sawing  wood.  He  was  unacquainted  with  machinery 
and  had  never  worked  about  a  buzz  saw  except  one  of 
an  entirely  different  pattern  for  ten  or  fifteen  minutes 
a  day  for  four  or  five  days.  At  the  time  of  his  injury 
he  was  pushing  a  board  on  the  table  under  the  saw, 
which  was  revolving  downward.  It  was  shown  by  the 
testimony  that  there  were  other  ways  in  which  the 
work  should  have  been  done,  but  he  had  received  no 
instructions  how  to  perform  his  work.  It  does  not 
appear  from  the  opinion  what  caused  his  hand  to  come 
in  contact  with  the  saw.  The  defense  of  assumed  risk 
apparently  was  not  raised,  urged  or  decided,  it  merely 
being  held  that  the  question  of  negligence  of  the  de- 
fendant, and  of  contributory  negligence  of  the  plaintiff 
should  have  been  left  to  the  jury. 

Merrifield  v.   Maryland  Mfg.  Co.,   143  Cal.  54; 

Schellin   v.    No.    Alaska   Salmon   Co.,    167   Cal. 
103, 
w^ere  cited   in  the  original  brief  and  have  been  com- 
mented on. 
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Daubert  v.  Western  Meat  Co.,  135  Cal.  144 
(cited  on  page  10  of  supplemental  brief  of  de- 
fendant in  error). 

Plaintiff  was  working  in  a  factory  and  was  taken 
from  his  ordinary  vocation  and  required  to  place  a 
belt  on  overhead  machinery,  while  the  same  was  in 
rapid  motion.  He  was  killed  while  attempting  to  carry 
out  these  instructions  by  reason  of  set  screws  in  a  re- 
volving shaft.  It  was  claimed  by  the  defendant  that 
plaintiff  assumed  the  risk  of  these  set  screws  because 
he  knew  of  them.  The  Supreme  Court  held,  however, 
that  the  evidence  did  not  show  without  dispute,  that  he 
knew  of  the  set  screws,  saying: 

"Here  the  work  which  deceased  was  doing  at  the 
time  of  his  death  was  outside  of  and  different  from  his 
regular  work.  This  being  so,  if  he  did  not  know  the 
character  of  the  machinery  and  the  danger  surround- 
ing the  act  of  removing  tlie  belt,  then  he  assumed  no 
risk  in  attem.pting  to  carry  out  the  orders  of  the  fore- 
man. There  is  some  vague  general  evidence,  upon  the 
part  of  the  foreman,  that  deceased  knew  of  the  situa- 
tion of  these  set  screws.  This  evidence  in  no  sense  is 
positive  and  direct  to  that  effect.  It  is  based  upon 
inference  and  presumption;  and  in  a  case  involving 
the  principle  here  declared,  it  will  not  be  held,  as  mat- 
ter of  law,  that  the  injured  party  assumed  the  risk 
unless  the  evidence  is  clear,  explicit,  and  uncontra- 
dicted to  that  point.  *  *  *  (P.  147.)  His  ordi- 
nary duties  were  performed  some  distance  from  the 
shaft,  and  had  no  connection  whatever  with  it.  The 
shaft  was  overhead,  and  therefore  out  of  the  ordinary 
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line  of  vision.  It  was  in  constant  revolution  during 
working  hours,  and,  when  revolving,  the  set  screws 
could  not  be  seen.  While  it  is  in  evidence  that  de- 
ceased, under  orders,  requested  the  engineer  at  one 
time  to  fix  the  set  screws,  it  is  not  at  all  apparent  that 
he  saw  them  at  that  time.  It  is  also  in  evidence  that 
set  screws  are  ordinarily  made  flush  with  the  coupling, 
thereby  not  protruding,  and  it  does  not  follow  that  in 
conveying  the  order  to  the  engineer  he  necessarily 
knew  either  the  locality  of  the  set  screws  or  that  they 
protruded."     (P.  148.) 

In  the  case  at  bar  the  evidence  is  clear,  explicit  and 
uncontradicted  that  the  defendant  in  error  knew  of  the 
roller,  knew  it  was  shod  with  sharp  spikes,  and  also 
knew  of  the  "X"  board  and  its  proximity  to  the  roller. 
As  to  these  facts  there  is  no  dispute;  no  room  for  dif- 
ferent men  to  draw  different  conclusions,  for  the  plain- 
tiff many  times  testified  to  their  existence.  In  fact,  we 
have  based  all  of  our  arguments  upon  the  testimony  of 
the  defendant  in  error  alone. 

Jensen  v.  Will  Finck  Co.,  150  Cal.  398. 
Plaintiff,  a  boy  of  twelve  and  a  half  years  of  age, 
was  employed  as  a  cash  boy  in  a  departm.ent  store.  On 
the  day  of  the  accident  he  was  sent  to  work  in  de- 
fendant's store  room,  his  duty  there  being  to  push 
heavy  trucks  onto  an  elevator  and  then  ride  on  the 
elevator  to  the  top  of  the  sidewalk  and  push  the  trucks 
down  Farrell  street  to  defendant's  new  store  house. 
The  side  wheels  of  the  truck  were  larger  than  the  other 
wheels,  so  that  the  truck,  when  stationary,  would  tilt 
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to  one  end.  It  also  had  a  tendency  to  move  forward 
when  at  rest.  On  the  first  day  of  plaintiff's  employ- 
ment, after  he  had  moved  several  truckloads  in  the 
manner  described,  he,  and  another  small  bo}^,  under- 
took to  move  an  especially  heavy  truck,  the  plaintiff 
pulling  it  and  the  other  boy  pushing  it,  upon  the  ele- 
vator. There  were  no  sides  to  the  elevator  and  when 
the  truck  was  placed  on  it  there  were  only  a  few  inches 
between  the  sidewalk  and  where  the  plaintiff  had  to 
stand.  After  the  elevator  had  been  started  upward, 
the  truck  moved  forward  slightly  and  forced  the  plain- 
tiff's leg  against  tlie  sidewalk,  crushing  it  so  that  am- 
putation  was  necessary.  On  cross-examination  tn^ 
plaintiff"  said  that  he  was  old  enough  to  know  and 
understand  that  if  he  got  his  foot  beyond  the  elevator 
it  would  be  hurt.  The  Supreme  Court  held  that  this 
was  not  sufficient  to  show  that  a  boy  of  twelve  and  a 
half  years  of  age  appreciated  the  additional  danger 
of  the  truck  moving  forward  and  thus  injuring  him, 
saying  in  part : 

"This  evidence,  however,  only  proves  that  he  knew 
if  he  projected  his  foot  beyond  the  elevator  he  would 
get  injured.  It  was  not  evidence  that  he  knew  and 
appreciated  the  fact  that  the  truck  he  was  taking  up 
in  the  elevator  might  by  reason  of  its  size  and  con- 
struction or  its  position  on  the  elevator  list  to  the  side 
and  push  his  foot  beyond  the  elevator  floor.  *  *  >k 
It  was  one  thing  for  him  to  have  known  that  the  truck 
would  shift,  but  another  thing  to  have  sufficient  judg- 
ment to  apprehend  any  dangers  from  it.  If  from 
youth   or  inexperience,  or  both   combined,   he  did  not 
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appreciate  the  peril  in  which  such  shifting  might  place 
him,  he  is  not  deemed  in  law  to  have  assumed  the  risk 
of  injury  so  as  to  relieve  the  defendant  from  any  lia- 
bility in  placing  him  there  without  warning.     *     *     * 

(P.  407- ) 

"It  is  true  that  where  a  minor  is  shozvn  to  have 
knoivn  of  the  special  dangers  attending  work  to  which 
he  has  been  assigned,  and  has  sufficient  intelligence  and 
judgment  to  appreciate  them,  the  employer  zvill  not  be 
held  liable  for  any  injury  sustained  by  him  during  such 
work  resulting  from  dangers  which  he  knew  and  ap- 
preciated. Under  such  circumstances,  as  in  tJie  case  of 
an  adult^  he  ivill  be  field  to  liavc  assumed  the  risk  of 
injury."     (P.  408.) 

We  submit  that  the  evidence  here  unquestionably 
shows  that  the  defendant  in  error  did  understand  and 
appreciate  the  dangers  of  his  position.  There  was 
nothing  concealed  or  latent  about  it.  There  was  no 
unusual  motion  of  the  machinery  which  caused  his 
injury.  There  is  not  a  scintilla  of  evidence  to  show 
that  through  youth  or  inexperience,  the  defendant  in 
error  did  not  fully  appreciate  and  understand  the  very 
obvious  danger  of  getting  his  foot  between  the  board 
and  the  roller. 

In  connection  with  the  rule  announced  in  Jensen  v. 
Will  Fink  Company,  we  again  print  the  language  of 
the  Supreme  Court  of  California  in 

Bresette  v.  E.  B.  &  A.  L.  Stone  Co.,  162  Cal. 
74,  79- 
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"In  view  of  what  has  been  shown  as  to  the  obvious- 
ness of  the  danger,  it  is  also  clear  that  the  defendant 
was  not  guilty  of  negligence  productive  of  injury  in 
failing  to  instruct  plaintiff  as  to  such  danger.  There 
was  nothing  to  tell  him  in  this  regard  that  he  did  not 
already  know  or  must  be  presumed  to  have  known. 
In  this  connection,  the  language  of  the  Supreme  Court 
of  Massachusetts  in  Wilson  v.  Mass.  Cotton  Mills,  169 
Mass.  6"]  (47  N.  E.  506),  is  pertinent.  The  court 
said:  'The  plaintiff's  contention  is  that  he  was  set  to 
work  on  a  dangerous  machine  without  proper  instruc- 
tions. But  it  is  dirficult  to  see  what  the  defendant's 
officers  could  have  told  him  that  he  did  not  already 
know.  It  was  apparent  that  the  wheels  were  uncov- 
ered. They  were  certainly  not  bound  to  tell  him  that 
if  he  got  his  hand  in  the  cogs  he  would  be  hurt.  This 
any  child  of  ten  would  know.'  " 

It  was  strenuously  insisted  at  the  oral  argument 
and  again  reiterated  in  the  supplemental  brief,  that 
plaintiff  in  error  should  have  warned  defendant  in 
error  of  the  danger  of  getting  his  foot  caught  between 
the  roller  and  the  "X"  board,  but  as  remarked  from 
the  bench  at  the  time  of  the  oral  argument,  there  was 
nothing  which  the  employer  could  have  told  defendant 
in  error  that  his  own  eyes  did  not  tell  him.  The 
language  of  the  Supreme  Court  in  the  Bresette  case 
is  peculiarly  appropriate. 

Again,  as  we  have  often  remarked,  the  misfortune 
of  the  defendant  in  error  was  not  throusrh  failine  to 
appreciate  the  danger  of  getting  his  foot  between  the 
roller  and  the  board,  but  was  caused  entirely  by  his 
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failure  to  execute  his  intention  of  stepping  over  both 
the  board  and  the  roller.  If  he  had  been  warned  a 
hundred  times  of  the  danger,  such  warning  would  not 
have  prevented  his  misstep. 

Because  of  the  length  to  which  this  brief  has  been 
extended,  we  do  not  believe  it  necessary  to  comment  in 
detail  on  the  numerous  decisions  cited  from  the  courts 
of  sister  states.  We  have  examined  all  of  them,  and 
all  are  plainly  distinguishable  from  the  case  at  bar. 
In  most  of  them  the  evidence  does  not  show,  without 
dispute,  that  the  plaintiff  knew  of  the  defect  which 
produced  his  injury.  In  the  few  cases  cited  where  the 
defect  was  known,  the  danger  incident  thereto  either 
was  not  known  and  was  not  obvious. 

Tuckett  V.   American   Steam   etc.    Laundry,   84 
Pac.    (Utah)    500   (cited  on  page   11   of  the 
supplemental  brief  of  defendant  in  error), 
is  illustrative  of  the  rest,  and  as  it  is  one  of  the  strong- 
est in  favor  of  defendant  in  error  we  will  notice  it. 

Plaintiff  was  injured  while  working  about  a  mangle. 
She  had  worked  about  mangles  of  different  patterns 
for  a  number  of  months,  but  had  no  special  knowl- 
edge of  or  experience  with  machinery.  She  observed 
that  a  certain  board  that  ran  through  the  mangle  did 
so  with  a  jerky  motion,  and  was  not  returned  auto- 
matically as  quickly  as  it  should  have  been.  She  called 
this  to  the  attention  of  the  superintendent,  who  as- 
sured her  there  was  nothing  the  matter  with  the  ma- 
chine, that  it  would  adjust  itself  in  a  little  while,  and 
that,  until  it  did  so,  to  keep  her  hand  upon  the  board, 
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thus  steadying  it.  While  she  was  doing  the  work 
as  directed,  the  board  started  forward  suddenly,  and 
more  rapidly  than  usual,  and  thus  drew  her  hand  into 
the  rolls.  It  was  held  that  it  could  not  be  said,  as  a 
matter  of  law,  that  she  assumed  the  risk  of  this  injury; 
that  it  did  not  clearly  appear  that  she  had  sufficient 
knowledge  of  machinery  to  appreciate  the  fact  that  the 
jerky  motion  of  the  machine  would  indicate  that  it 
would  suddenly  and  unexpectedly  start  in  an  unusual 
manner.  The  rule  of  law  stated  in  Railroad  v. 
McDade,  supra,  was  adopted,  viz.,  that  a  servant  does 
not  assume  risks  of  defects  unless  he  knows  of  them 
and  appreciates  the  danger  incident  thereto;  that  where 
a  defect  is  either  known  to  a  servant  or  open  and  ob- 
vious, he  assumes  the  risk  if  he  continues  to  work  with 
it,  without  making  complaint.  The  Utah  court  pointed 
out  that  these  rules  are  recognized  by  all  authorities, 
the  only  dispute  being  as  to  their  application  to  each 
case,  saying  (at  pages  506  and  507) : 

"As  has  already  been  said,  however,  the  applica- 
bility of  the  principle  depends  on  the  precise  circum- 
stances of  each  case.  An  attempt,  even  if  possible, 
therefore,  to  distinguish  all  those  cases  from  that  at 
bar,  would  be  unprofitable.  But  inasmuch  as  counsel 
rely  particularly  upon  the  case  of  Kupkofski  v.  Spiegel 
(Mich.),  97  N.  W.  48,  and  inasmuch  as  the  facts  in 
that  case  are  more  similar  to  those  in  the  case  at  bar 
than  most  of  the  cases  cited  by  counsel,  we  deem  it 
right  to  consider  that  case  somewhat  in  detail  and  by 
way  of  comparison.  In  that  case  plaintiff  sued  to  re- 
cover  damages   for   personal   injuries   received   by  her 
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while  operating  a  shirt-bosom  ironer  in  defendant's 
laundry.  The  ground  of  negligence  relied  on  was  that 
the  defendant  allowed  the  machine,  which  was  appar- 
ently the  same  as  that  in  question  here,  to  become  out 
of  repair.  The  testimony  introduced  on  behalf  of  the 
plaintiff  showed  that  she  was  17  years  old,  and  had 
worked  at  the  machine  about  two  weeks,  when  the  belt 
which  furnished  the  power  to  the  machine  became 
loose  and  caused  it  to  run  with  a  jerky  motion.  With 
the  machine  running  in  this  fashion,  and  while  the 
plaintiff  was  holding  the  shirt  on  the  ironing  table  or 
board,  about  six  inches  away  from  the  roller,  the  table 
or  board  stopped  and  then  started  with  a  jerk,  draw- 
ing plaintiff's  hand  under  the  roller.  The  trial  court 
directed  a  verdict  for  the  defendant,  and  on  appeal  the 
judgment  was  affirmed  on  the  ground  that  the  plain- 
tiff assumed  the  risk,  and  was  also  guilty  of  contribu- 
tory negligence.  It  will  be  noticed  at  once  that,  so 
far  as  the  question  of  assumed  risk  is  concerned,  there 
is  an  all-important  difference  between  the  facts  in  the 
Michigan  case  and  in  the  case  at  bar.  In  the  former 
case  the  plaintiff  observed  the  precise  defect  that 
caused  the  injury.  She  knew  that  the  belt  was  loose, 
and  that,  when  the  friction  became  unusual,  the  ma- 
chine would  slow  down,  and,  as  the  belt  moved  again 
to  perform  its  office,  the  machine  would  start  up 
again,  so  that  she  knew  exactly  what  to  expect  when 
the  machine  stopped.  On  the  contrary,  in  the  case  at 
bar  the  plaintiff  only  knew  that  the  machine  ran  in  a 
jerky,  unsteady  fashion.  There  was  no  defect  ap- 
parent to  her,  like  a  loose  belt,  which  indicated  in  any 
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manner  that  the  machine  would,  at  any  time,  run 
faster  than  ever  before.  In  the  former  case  the  court 
could  well  say  that  the  plaintiff  should  have  realized 
the  danger,  that  she  w^as  not  ignorant  of  it,  whereas  in 
the  present  case  it  is  impossible  for  the  court  to  so 
say." 

Assume  that,  as  the  defendant  in  error  was  stepping 
over  the  dog  roller  he  had  been  injured,  not  by  his  foot 
slipping  between  it  and  the  "X"  board,  but  by  the  dog 
roller  jumping  a  few^  inches  from  its  bearings ;  that 
this  unusual  motion  of  the  roller  had  been  due  to  the 
looseness  or  absence  of  some  bolt;  that  the  defendant 
in  error  had  known  of  the  absence  of  the  bolt  but  had 
not  known  that  the  absence  or  looseness  of  the  bolt 
would  allow  the  roller  to  jump  from  it  bearings.  In 
such  case  it  could  not  be  held  that  he  assumed  the  risk 
of  his  injury,  although  he  knew  of  the  defect.  But 
he  was  not  so  injured.  His  misfortune  was  not  caused 
by  any  unusual  motion  of  the  machine,  but  by  getting 
his  foot  accidently  caught  between  the  board  and  the 
roller.  Any  child  of  ten  would  know  that  such  an  acci- 
dent would  have  produced  serious  injury. 

Defendant  in  error  repeats  the  argument  advanced 
in  his  original  brief,  that  the  amendment  of  1970 
worked  some  change  in  the  common  law  rule  of  as- 
sumed risk.  As  before  noted,  by  citations  on  page  29 
of  our  opening  brief,  the  Supreme  Court  of  California 
has  twice  held  to  the  contrary.  A  reading  of  the  cases 
cited  by  us  on  page  29  of  our  brief,  of  the  decisions 
rendered  prior  to  the  amendment,  shovv^  that  the  law 
always  has  been  construed  by  the  Supreme  Court  of 
this  state  exactlv  as  it  was  declared  bv  the  amendment. 


—46- 

In  addition  to  these  decisions, 

Schellin  v.  North  Alaska  Salmon  Co.,  167  Cal. 

103  (cited  by  defendant  in  error  on  page  . .  . 

of  his  brief,  and  page  10  of  his  supplemental 

brief), 

applied  the  same  rule  to  a  case  arising  subsequent  to 

1907,  as  had  been  in  force  prior  thereto. 

The  amendment  of  1907  did  not  primarily  deal  with 
the  assumption  of  risk  or  of  contributory  negligence, 
but  was  intended  to  modify  the  defense  of  negligence 
of  a  fellow-servant  by  incorporating  thereon  what  is 
known  as  the  department  rule.  But  whether  we  are 
correct  in  our  construction  of  this  statute  or  not,  the 
statute  by  clear  and  explicit  terms  imposed  upon  the 
servant  the  assumption  of  risk  arising  from  defective 
places  of  work  where  the  servant  knew  of  the  defect 
and  fully  appreciated  the  danger  incident  thereto. 

While  the  statute  required  an  employee  to  have  full 
knowledge  and  comprehension  of  the  danger,  it  cannot 
be  assumed  that  it  was  ever  intended  that  he  should 
escape  the  assumption  of  risk  by  wilfully  refusing  to 
see  that  which  was  plainly  visible  to  him.  Indeed, 
counsel,  on  page  3  of  the  supplemental  brief  of  defend- 
ant in  error,  state: 

"We  do  not  mean  to  say  that  such  actual  under- 
standing, comprehension  and  appreciation  may  not  in 
exceptional  and  extreme  cases  appear  to  an  appellate 
court  to  be  so  clear  and  positive  upon  the  whole  evi- 
dence, notwithstanding  even  the  denial  of  the  plaintiff 
that  it  will  hold  that  the  court  below  and  not  the  jury 
should   have   decided   that   question   of   fact.      This   is 
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what  we  understand  is  meant  by  the  phrase  that  in 
such  a  case  it  becomes  a  question  of  law." 

If  the  present  case  does  not  present  such  an  excep- 
tional case  and  one  free  from  doubt,  we  are  unable  to 
comprehend  how  such  a  case  could  be  presented.  The 
defendant  in  error,  man  grown,  and  doing  a  man's 
work,  a  student  of  machinery,  was  injured  by  getting 
his  foot  caught  between  the  board  and  the  roller.  He 
was  fully  aware  of  the  existence  of  both. 

We  again  take  the  liberty  of  calling  the  court's  at- 
tention to  the  testimony  of  defendant  in  error,  set  out 
more  fully  on  pages  42  and  43  of  our  opening  brief: 

"I  knew  that  roller  was  revolving.  As  near  as  I 
can  remember,  the  roller  made  about  a  hundred  revo- 
lutions a  minute.     *     *     * 

*'I  suppose  I  knew  it.  Most  likely  I  knew  if  I  got 
my  foot  in  there  it  would  be  injured.  I  don't  see  how 
you  can  expect  me  to  state  that  I  knew  if  I  got  my 
foot  in  there  I  would  be  badly  injured,  at  least  would 
be  injured,  when  I  never  gave  it  a  thought  at  the  time. 
I  suppose  I  ought  to  know  it  if  that  is  what  you  mean. 
I  knew  the  board  X  in  the  model  was  there.  I  never 
attempted  to  put  my  foot  on  that  board  by  stepping  on 
the  carrying  table  on  the  board  and  then  over."  [Trans, 
pp.   150-151.] 

"Q.  You  appreciated  if  you  put  your  hand  in  that 
revolving  dog  roller,  it  would  get  torn  and  get  hurt, 
did  you  not?  A.  I  never  gave  any  thought  to  that 
either.  If  I  had  thought,  most  likely  I  would  have 
known  it.  I  never  had  any  occasion  to  think  of  it." 
[Trans,  pp.  156-157.] 
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If  the  plaintiff  had  scalded  his  hand  by  placing  it  in 
water  which  he  knew  to  be  boiling,  or  had  burned  it 
by  coming  in  contact  with  iire,  the  existence  of  which 
he  knew,  could  he  escape  the  assumption  of  risk  by 
stating  that  he  did  not  stop  to  think  that  boiling  water 
would  scald,  or  fire  burn?    Obviously  not. 

It  is  apparent  from  defendant  in  error's  own  testi- 
mony that,  even  if  the  "X"  board  had  not  been  present, 
his  foot  would  have  come  in  contact  with  the  roller  and 
been  injured. 

"I  was  in  the  act  of  stepping  over  there  and  the 
next  thing  I  knew  my  foot  was  caught  (by  the  roller) 
and  pulled  in  between  the  roller  and  the  board  and  the 
roller  coming  down  chewed  up  my  foot."  [Trans,  of 
Rec,  page  148.]  "I  can't  say  whether  my  foot  caught 
in  there  as  I  went  up  or  whether  I  stepped  clear  up 
and  my  foot  slipped  back  in  again."  [Trans,  of  Rec, 
page  149.] 

Injury  must  have  resulted  regardless  of  the  existence 
of  the  "X"  board,  but  no  one  can  determine  its  extent. 
The  risk  of  such  injury,  whatever  it  might  have  been, 
counsel  for  defendant  in  error  admits  was  assumed. 

It  is  perfectly  apparent  that  if  the  defendant  in  error 
did  not  fully  appreciate  the  danger  incident  to  stepping 
over  the  roller,  such  lack  of  appreciation  was  due  en- 
tirely to  his  failure  to  give  any  care,  attention  or 
thought  to  dangers  which  stared  him  in  the  face.  If 
such  is  the  case  he  exposed  himself  to  a  danger,  with- 
out understanding  it,  as  a  result  of  his  own  lack  of 
care  and  attention,  and  is  therefore  convicted  of  con- 
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tributory  negligence.  We  have  urged  this  in  our  open- 
ing brief  and  have  received  no  reply  and  can  conceive 
of  none. 

We  feel  that  possibly  these  supplemental  briefs,  in- 
stead of  aiding  the  court,  have  added  to  its  labors. 
After  all,  the  numerous  decisions  cited  by  both  parties 
announce  but  one  rule,  viz.,  that  where  it  is  a  debatable 
proposition  either  that  the  injured  servant  knew  of  the 
defects  or  that  if  he  knew  of  them  that  he  appreciated 
the  dangers  incident  thereto,  then  it  is  the  province 
of  the  jury,  the  triers  of  fact,  to  determine  such  de- 
batable question.  If,  on  the  other  hand,  it  is  not  de- 
batable, and  it  clearly  appears  without  dispute  that 
the  defect  and  dangers  incident  thereto  were  known 
to  the  servant,  or  so  open  and  obvious  that  if  he  exer- 
cised ordinary  care  in  doing  his  work  he  miust  have 
known  and  appreciated  them,  then,  as  a  matter  of  law 
he  is  held  to  have  assumed  the  risk  of  his  injury,  and 
there  is  no  question  to  be  submitted  to  the  jury.  No  de- 
cision cited  by  either  party  announces  any  different 
rule.  It  is  then,  after  all,  a  question  of  the  application 
of  these  settled  and  undisputed  rules  to  the  facts  em- 
bodied in  this  record.  We  believe  that  those  facts 
show  beyond  cavil  that  the  position  of  the  roller  and 
the  "X"  board  were  known  to  the  defendant  m  error 
and  that  the  danger  of  getting  any  part  of  his  person 
between  them  was  obvious  and  was  fully  apparent  to, 
and  appreciated  by  him.  That  being  so,  the  statute  in 
force  at  the  time  of  the  accident  forbids  a  recovery. 
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The  question  of  the  contributory  negligence  of  the 
defendant  in  error  and  also  the  questions  presented  by 
the  instructions  given  and  refused,  we  submit  on  the 
argument  already  made  and  the  briefs  on  file. 
Respectfully  submitted, 

Gibson,  Dunn  &  Crutcher, 

By  Norman  S.  Sterry; 
Wright  &  Winnek_, 
By  Leroy  Wright, 
Attorneys  for  Plaintiff  in  Error. 
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Supplemental  Brief  for  Defendant  in  Error 

I. 

In  the  brief  to  which  this  is  by  the  gracious  permission 
of  the  court  permitted  to  be  a  supplement,  we  adverted 
to  what  we  ventured  to  characterize  as  the  primary  sense 
in  which  the  term  assumption  of  risk  is  used  when  the 
master  is  not  charged  with  negligence,  as  distinguished 
from  the  secondary  sense  in  which  the  term  is  used  when 
the  negligence  of  the  master  supervenes.  This  distinc- 
tion is  most  clearly  stated  by  the  Supreme  Court  in  the 
verv  recent  case  of  Seaboard  Air  Une  Railzvay  vs.  Morton 
(April  27,  1914)  233  U.  S.,  492,  U.  S.  Adv.  Opinions, 
1913,  635,  640,  as  follows: 

"Such  dangers  as  are  normally  and  necessarily  in- 
cident to  the  occupation  are  presuma1:)ly  taken  into  the 
account  in  fixing  the  rate  of  wages.  And  a  workman 
of  mature  vea^'s  is  taken  to  a'^sume  risks  of  this  sort. 


whether  he  is  actually  aware  of  them  or  not.  But 
risks  of  another  sort,  not  naturally  incident  to  the 
occupation,  may  arise  out  of  the  failure  of  the  em- 
ployer to  exercise  due  care  with  respect  to  providing 
a  safe  place  of  work  and  suitable  and  safe  appliances 
for  the  work.  These  the  employee  is  not  treated  as 
assuming-  until  he  becomes  aware  of  the  defect  or  dis- 
repair and  of  the  risk  arising  from  it,  unless  defect 
and  risk  alike  are  so  obvious  that  an  ordinarily  pru- 
dent person  under  the  circumstances  would  have  ob- 
served and  appreciated  them.  These  distinctions 
have  been  recognized  and  applied  in  numerous  de- 
cisions of  this  court."  Citing  191  U.  S.,  64,  68;  220 
U.  S.,  590,  596;  228  U.  S.,  319,  321;  232  U.  S.,  94, 
102,  and  cases  in  them  cited. 

We  have  submitted  with  sufficient  fullness  that  because 
the  plaintiff  received  his  hurt  from  a  proximate  cause  neg- 
ligently created  by  defendant  outside  of  any  function  of 
this  lumber  mill,  the  doctrine  of  contractual  assumption  of 
risk  in  the  primary  sense  as  incident  to  the  employment 
has  no  application  whatever. 

In  this  connection  we  note  the  suggestion  made  in  argu- 
ment that  the  X  board  had  a  utility  to  prevent  the  clothing 
of  employees  working  about  the  dog-roller  from  being 
caught  by  it.  The  sole  foundation  for  this  is  what  was 
said  in  the  testimony  of  plaintifif  (Tr.,  p.  159)  to  the  effect 
that  "I  was  informed  afterwards  that  it  was  there  for  the 
purpose  of  avoiding  getting  your  clothes  caught  in  the 
teeth  of  that  roller  when  you  got  up  on  the  platform,  but 
I  never  knew  it  at  the  time."  This  "information"  was  evi- 
dently by  way  of  excuse  made  to  him  after  his  injury  for 
the  presence  of  this  plank.  How  lame  an  excuse,  is  ap- 
parent when  it  is  remembered  that  the  dog-roller  rose  and 
was  exposed  above  and  in  immediate  proximity  to  the  X 
hoard,  and  that  the  presence  of  that   /';/   its  combination 


with  the  roller,  is  what  made  the  chief  element  of  dans^er 
from  any  clothing,  whether  from  coat  or  shirt  sleeve  to 
shoe,  being  caught  by  the  roller.  This  is  demonstrated  by 
what  actually  occurred. 

We  submit  that  there  is  no  ground,  as  a  matter  of  law, 
under  the  evidence,  of  any  justification  for  this  X  board, 
by  any  possible  function  which  it  served  in  the  work  of  the 
mill.  (Kilty,  Tr.,  p.  200;  Diller,  Tr.,  p.  175;  Cofiin,  Tr., 
p.  225.)  Therefore,  because  of  this  and  the  concurring 
negligence  of  defendant,  there  was  no  assumption  of  the 
risk  in  the  primary  sense  of  the  term. 

II. 

We  have  submitted  in  the  former  l^rief  that  by  the 
amendment  to  Section  1970  of  the  Civil  Code,  the  doctrine 
of  assumption  of  the  risk  of  injury  in  the  secondary  sense 
in  case,  where  the  risk  arises  from  the  master's  negligence, 
is  confined  to  actual  as  distinguished  from  imputed  or  con- 
structive understanding,  comprehension  and  appreciation 
of  the  danger  incident  to  the  use  of  defective  machinery, 
ways,  appliances  or  structures. 

We  do  not  mean  to  say  that  such  actual  understanding, 
comprehension  and  appreciation  may  not  in  exceptional 
and  extreme  cases  aj^pcar  to  an  Appellate  Court  to  be  so 
clear  and  positive  upon  the  whole  evidence,  notwithstand- 
ing even  the  denial  of  the  plaintifif  that  it  will  hold  that 
the  court  belov;  and  not  the  jury  should  have  decided  that 
question  of  fact.  This  is  what  we  understand  is  meant 
by  the  phrase  that  in  such  a  case  it  becomes  a  question  of 
law.  But  what  we  do  mean  to  insist  upon,  is  that  this 
statute  does  away,  both  for  court  and  jury,  with  such  in- 
(juirics  as  to  what  in  respect  of  danger  from  the  negligent 
act  of  the  master  the  injured  employee  oui^Jit  or  should 
have  understood,   com])rehended  and  apj^reciated ;   and   it 


4 

limits  the  inquiry  to  what  he  did  in  fact  understand,  com- 
prehend and  appreciate. 

We  submit  that  when  the  whole  evidence  in  this  case 
is  read  and  all  the  circumstances  considered,  the  conviction 
will  ensue  that  this  youth  had  not  the  first  suspicion  of 
the  particular  danger  which  caused  his  hurt.  That  when 
it  is  argued  for  the  defendant  that  he  ought  to  have  un- 
derstood, comprehended  and  appreciated  this  particular 
danger ;  or  that  by  the  exercise  of  reasonable  care  he  would 
have  understood,  comprehended  and  appreciated  it,  it  is 
argued  that  the  statute  be  disregarded.  We  submit  that 
the  elaborate  amendment  of  March  6,  1907,  must  have 
some  purpose  other  than  to  simply  declare  the  law  as  it 
theretofore  existed  on  this  subject.  And  we  submit  that 
one  plain  purpose  of  the  amendment  was  to  do  away  with 
all  speculation  as  to  whether  the  injured  employee  should, 
or  ought  to  have  understood,  comprehended  and  appre- 
ciated the  danger;  and  that  the  amendment  l)rings  the  in- 
quiry down  to  the  naked  question  of  fact  in  this  case, 
whether  indeed  and  in  truth  "such  employee  fully  under- 
stood, comprehended  and  appreciated  the  danger"  lurk- 
ing in  the  relation  between  the  X  plank  and  dog-roller, 
which  he  encountered  in  obeying  the  order  and  require- 
ment to  mount  the  "push  table"  in  the  manner  in  which 
he  did  mount  it. 

We  submit  that  when,  as  applied  to  this  case,  the  statute 
makes  void  any  implied  agreement  to  ivaivc  the  benefit  of 
the  amended  section  or  any  part  thereof,  it  in  efifect  com- 
mands that  the  secondary  doctrine  of  implied  assumption 
shall  be  limited  to  cases  of  actual,  and  prohilnts  it  from 
1)eing  extended  to  mere  coustructivc  or  imputed  under- 
standing, comprehension  and  appreciation  of  the  danger 
from  such  risk. 

We  submit  also,  that  that  statute  in  its  declaration  that 
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"this  section  shall  not  he  construed  to  deprive  any  em- 
])loyee  or  his  legal  representatives  of  any  right  or  remedy 
to  which  he  is  now  entitled  under  the  laws  of  this  state," 
leaves  to  this  minor  plaintiff  in  all  courts  the  rights  and 
remedies  guaranteed  to  him  under  the  settled  law  of  this 
state,  as  reaffirmed  in  the  numerous  decisions  cited  in  the 
brief  to  which  this  is  a  supplement  at  pages  50-51,  and 
declared  by  the  District  Court  in  its  instruction  No.  VIII 
(Tr.,  p.  270). 

That  is  to  say,  before  this  youth  can  be  held  as  a  matter 
of  law  to  have  assumed  the  risk  of  the  defendant's  negli- 
gence, it  must  appear  that  the  master  first  gave  him  such 
full  and  complete  instruction  as  to  enable  him  to  compre- 
hend the  dangers  to  be  encountered,  without  which  it  was 
a  "])rcach  of  duty  for  the  master  to  expose  such  servant, 
c-i'cii  icifli  his  ozvn  consent  to  sncJi  danger." 

(See  the  cases  cited  pp.  50-51  of  our  original  brief.) 

That  statute,  we  submit,  has  given  legislative  sanction 
to  the  modern  tendency  to  regard  as  for  the  jury  the  (|ues- 
tion  of  assumption  in  this  secondary  sense  of  the  risk 
arising  from  the  master's  negligence.  More  specifically, 
the  statute  in  ref|uiring  that  the  acquiescence  in,  or  con- 
donation of,  the  master's  negligence  and  waiver  of  his 
responsibility  by  the  employee,  shall  be  predicated,  only 
when  it  appears  as  a  fact  that  he  "fully  understood,  com- 
prehended and  appreciated  the  dangers"  consequent  there- 
on, renders  the  determination  of  this  fact  peculiarly  a 
(juestion  for  a  jury.  We  have  it  upon  authority  that  mod- 
ern decisions  have  receded  both  in  England  and  the  United 
States,  more  and  more  from  the  doctrine  of  this  secondarv 
assumption  of  risk  enforced  by  the  court,  as  a  matter  of 
law,  in  the  "inhuman"  form  in  which  it  was  expounded 
by  Lord  Bramwell  in  Pyucn  vs.  Leach  (1857)  26  L.  [. 
Exch.  N.  S.,  221.  " 


See  Labatt,  Master  &  Sef-vant,  2nd  Ed.,  Sec.  960. 

Schlcmmcr  vs.  Buffalo  R.  &  P.  R.  Co.,  205  U.  S.  1, 
11-12,  per  Holmes,  J. 

In  Rase  vs.  Minneapolis,  St.  P.  etc.,  R.  Co.  (Minn., 
1909),  170  Minn.,  260,  120  N.  VV.,  360,  21  L.  R.  A.  (N. 
S.),  138,  152,  it  is  said: 

"The  statement  is  currently  made  that  the  Ameri- 
can cases,  taken  as  a  whole,  are  inclined  to  regard  the 
questions  involved  in  assumption  of  risk — knowledge 
of  dangerous  conditions,  appreciation  of  risk,  and 
acquiescence  therein — as  for  the  jury.  In  connection 
with  this  opinion  many  hundreds  of  cases  have  been 
examined  and  that  tendency  verified." 

That  case  contains  an  elaborate  review  of  the  English 
and  American  course  of  decision  upon  the  sul^ject  of  sub- 
mission to  the  jury  in  such  cases  of  the  question  of  plain- 
tifif's  assumption  of  the  risk  caused  by  the  employer's  neg- 
ligence. In  the  course  of  the  opinion,  it  is  said  (21  L.  R. 
A.  (N.  S. ),  p.  152)  referring  to  Washington  &  G.  R.  Co. 
vs.  McDade,  135  U.  S.,  554,^572:  ' 

"After  stating  the  current  formula  as  to  contribu- 
tory negligence  and  assumption  of  risk,  Lamar,  J., 
said,  quoting  from  Jones  vs.  East  Tennessee  etc.,  R. 
Co.,  128  U.  S.,  443,  445-6;  'We  see  no  reason,  so  long 
as  the  jury  system  is  the  law  of  the  land  and  the  jury 
is  made  the  tribunal  to  decide  disputed  questions  of 
fact,  why  it  should  not  decide  such  questions  as  these 
as  well  as  others."  " 

In  the  McDade  case,  there  was  also  quoted  ( 135  U.  S., 
572)  from  the  Jones  case  ( 128  U.  S.,  p.  446)  the  language, 
to-wit : 

" .  .  .a  due  regard  for  the  respective  functions  of  the 
court  and  the  jury  would  seem  to  demand  that  those 
questions  should  have  been  submitted  to  the  jury." 


See  also  on  the  question  whether  the  learned  District 
Court  properly  submitted  this  case  to  the  jury; 

Texas  &  P.  R.  Co.  vs.  Harvey,  228  U.  S.,  319,  in  which 
a  statute  of  Texas  which  qualified  the  rule  of  assumed 
risk  caused  by  the  master's  negligence  was  considered. 
The  case  has  a  decided  bearing  upon  the  effect  of  the 
amendment  of  Civil  Code,  Section  1970,  upon  the  secon- 
dary doctrine  of  assumed  risk  in  this  state. 

And  since  by  this  statute  under  the  defense  of  confes- 
sion and  avoidance,  the  very  point  of  inquiry  is  as  to  the 
fact  whether  the  plaintiff  "fully  understood,  comprehended 
and  appreciated  the  risk  and  thereafter  consented  to  con- 
tinue in  the  work,  there  is  entirely  appropriate  to  be  ap- 
plied h'jre  what,  the  court  said  in  Texas  &  P.  R.  Co.  vs. 
Harvey,  supra  (228  U.  S.,  p.  325): 

"The  appellate  court  is  not  a  jury  for  the  trial  of 
a  case  nor  do  we  have  the  powers  of  a  court  to  grant 
a  new  trial,  which,  in  the  Federal  practice,  is  a  matter 
vesting  in  the  sound  discretion  of  the  trial  court." 

As  was  said  in  the  oral  argument  by  counsel  for  the 
plaintiff'  in  error,  a  motion  for  new  trial  was  made  before 
the  District  Court  and  denied.  The  case  has  consequently 
passed  that  ordeal. 

The  question  before  this  tribunal  therefore  comes  to 
this.  Did  the  alleged  assumption  of  the  risk  which  was 
caused  by  defendants'  negligence  become  under  all  the 
evidence  and  circumstances  so  imperatively  a  question  of 
law  that  the  appellate  court  will  now  say  that  the  court 
below  erred  in  that  it  did  not  take  the"  case  from  the  jury, 
by  directing  a  verdict  for  the  defendant  and  in  not  setting- 
aside  the  verdict  for  plaintiff? 

Texas  &  P.  R.  Co.  vs.  Tlarrev,  su/^ra,  228  U.  S.,  324, 
325. 
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In  Chicago  Scrciv  Co.  vs.  Weiss,  203  111.,  536,  68  N.  E., 
54,  55,  the  rule  is  laid  down  in  terms  substantially  identi- 
cal with  that  declared  in  Gardner  vs.  Michigan  C.  R.  Co., 
150  U.  S.,  349,  361,  cited  on  page  53  of  our  original  brief 
as  follows : 

"Whether  a  servant  had  assumed  the  danger  which 
he  encountered  is  ordinarily  a  question  of  fact  and 
only  becomes  a  question  of  law  when  but  one  conclu- 
sion can  be  drawn  from  the  evidence  by  all  reasonable 
minds." 

We  submit  that  in  this  case  the  conclusion  of  the  court 
below  in  the  submission  of  the  case  and  in  the  review  of 
that  submission  on  motion  for  a  new  trial  should  have  its 
proper  consideration. 

As  bearing  upon  the  contention  upon  which  the  writ  of 
error  in  this  case  is  principally  rested,  to-wit,  that  the 
danger  in  encountering  which  plaintiff  was  injured,  was 
so  obvious  that  it  was  error  for  the  District  Court  not  to 
have  held,  as  a  matter  of  law,  that  plaintiff  assumed  the 
risk  and  that  the  action  is  barred,  we  seek  to  summarize 
the  principal  elements  of  the  case  as  developed  in  the  evi- 
dence, with  a  citation  from  the  vast  body  of  precedents  of 
a  few  deemed  apposite  to  one  or  more  such  elements,  as 
follows : 

1.  The  master  ordered  and  required  the  plaintiff,  in 
addition  to  and  beyond  the  work  for  which  he  was  em- 
ployed and  for  which  his  wage  was  fixed,  which  work  was 
in  itself  exceedingly  strenuous  even  for  a  mature  work- 
man, to  perform  the  extraordinary  service  of  mounting 
the  push-table  to  clear  the  jams  of  lumber. 

2.  Plaintiff  was  a  minor  aged  17  year  and  inexper- 
ienced. 

3.  This  extraordinary  work  was  of  an  extra  hazard- 
ous nature  and  was  refjuired  to  be  performed  while  the 


mill  was  in  operation,  and  in  order  to  prevent  interruption 
of  its  operation  by  relieving  and  supplementing  the  de- 
fective working  of  its  machinery,  and  under  conditions  of 
extreme  haste,  noise  and  confusion. 

4.  The  defendant  furnished  no  proper  appliances  for 
mounting  the  push-talile. 

5.  The  defendant  gave  to  plaintiff  no  instruction  how 
to  mount  or  warning  respecting  any  danger  to  be  en- 
countered in  moimting  the  push-table  to  perform  such  ex- 
traordinary work. 

6.  The  proximate  cause  of  the  injury  was  the  useless 
X  board  which  combined  with  the  dog-roller  to  create  a 
latent  danger  outside  of  any  function  of  the  mill  or  any 
work  for  which  the  plaintiff  was  employed. 

7.  Xothing  had  occurred  to  direct  plaintiff's  attention 
to  this  particular  danger  and  he  did  not  at  all  understand, 
comprehend  or  appreciate  the  danger  extraneous  to  any 
function  of  the  mill,  caused  by  this  X  board.   • 

In  view  of  the  concurrence  of  all  these  elements,  it  is 
submitted  that  the  District  Court  properly  submitted  the 
question  of  assumption  of  risk  to  the  jury;  that  it  prop- 
erly exercised  its  discretion  to  deny  the  motion  for  a  new 
trial;  and  that  in  the  exercise  by  this  court  of  its  appellate 
powers  it  is  open  to  it  to  say,  in  the  language  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Texas  & 
P.  R.  Co.  vs.  Harrcy,  sii/^ra,  228  U.  S.,  319,  325: 

"Under  all  the  circumstances,  as  we  have  related 
them,  we  cannot  see,  as  an  appellate  court,  that  the 
court  was  wrong  in  leaving  the  question  to  the  jurv 
under  the  fair  and  full  instructions  given." 

As  applying  to  one  or  more  of  the  concurring  elements 
above  stated  which  tend  to  make  the  issue  of  assumption 
of  risk  in  the  sccondarv  sense,  owing  to  the  conceded  nee- 
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ligence  of  defendant,  a  matter  for  submission  to  the  jury, 
rather  than  a  matter  of  law  for  the  court,  we  cite  the  fol- 
lowing authorities;  but  we  premise  the  remark  that  all 
such  citations  are  subject  to  consideration  of  the  amend- 
ment to  section  1970  of  the  Civil  Code,  which,  we  have 
submitted,  excludes  any  doctrine  that  the  full  understand- 
ing, comprehension  and  appreciation  of  the  incident  dan- 
gers, as  required  by  the  statute,  is  to  be  estal)lished  by 
construction  or.  imputation  rather  than  by  the  determina- 
tion of  the  fact  itself. 

The  following  cases,  we  submit,  apply  to  one  or  more 
of  the  elements  which  inhere  in  this  case,  as  above  stated: 

Union  P.  R.  Co.  vs.  Fort,  17  Wall.,  5S3,  557-8; 

Sinifli  vs.  Cook,  164  Fed.,  628,  630-1,  affirmed  in  187 
Fed.,  538,  540; 

Gil  a  F  alley  G.  N.  Co.  vs.  Hall,  232  U.  S.,  94. 

"As  in  all  cases  of  extraordinary  risks,  the  ques- 
tion of  whether  the  servant  ai^preciated  the  risks  of 
new  duties,  is  primarily  for  the  jury." 

Labatt  Master  &  Servant,  2nd  Ed.,  Sec.  1386,  p  3990, 
citing  Foley  vs.  Cal.  HorsesJioe  Co..  115  Cal..  184, 
194." 

See  also  Daubcrt  vs.  U'^estern  Meat  Co.,  135  Cal, 
144,  147-149; 

Mansfield  vs.  Faille  Box  efe.,  Co.,  136  Cal.,  622, 
625-6; 

Merrifeld  vs.  Maryland  Mfg.  Co.,  143  Cal.,  54; 

Jensen  vs.  Will  Finch  Co.,  150  Cal,  398,  411; 

Qninn  vs.  Flecfric  Lanndry  Co.,  155  Cal,  500,  507; 

Schcllin  vs.  North  Alaska  Salmon  Co.,  167  Cal,  103; 

Petersen  vs.  Cal.  C.  Mills  Co.,  20  Cal  App.,  751,  757, 
758,  764; 
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JVells  &  French  Co.  vs.  Capaccyuski,  218  111.,   149, 
75N.  E.,  751. 

In  McMahon  vs.  HcHalc  (Mass.),  54  N.  E.,  854,  855-6, 
it  was  said: 

"As  neither  of  the  men  injured  was  concerned  with 
the  derrick  except  that  it  was  so  near  the  place  where 
they  were  at  work  that  it  might  injure  them  if  it 
should  fall,  we  think  it  cannot  be  said  as  a  matter  of 
law,  that  they  were  negligent  in  working  there,  or 
that  they  had  accepted  the  risk  of  injury." 

This  has  a  bearing  upon  the  unnecessary  X  board  in 
this  case. 

SJmiiuoii  vs.  SJiazv,  201  Mass.,  303,  87  X.  E.,  748; 
Tuckctt  vs.  American  Sfcani  &  Hand  Lanndrw  30 

Utah,  273,  84  Pac,  500; 
Xodcn  vs.  I'crlcndcr  Bros.,  Inc.,  211  Pa.  St.,  135,  3 

A.  &  E.  Ann  Cas,  367  and  note. 
Dallcniand  vs.  Saalfeldt   (Illinois),   175  III,  310,  51 

X.  E.,  645. 

In  St.  Lonis  Cordage  Co.  vs.  Miller,  126  Fed.,  495,  much 
relied  on  by  defendant,  but  plainly  distinguishable  from 
the  case  before  the  court,  it  was  said  (p.  509)  : 

"Of  course,  the  (luestion  whether  or  not  a  servant 
has  willingly  assumed  a  risk  of  the  service  is,  like  all 
questions  of  fact,  for  the  jury  when  the  evidence  is 
conflicting  or  when  the  deductions  from  it  are  doubt- 
ful, and  as  this  is  usually  the  case  in  the  trial  of  this 
issue,  as  in  the  trial  of  all  other  issues  of  fact,  the 
general  rule  becomes  that  this  question  is  ordinarilv 
for  the  jury."  , 

In  the  course  of  the  oral  argument,  a  question  was  ]nit 
to  counsel  from  the  bench  in  substance,  as  to  what  warn- 
ing or  caution  the  employer  in  this  case  could  have  given 
that  would  have  been  of  any  utility  to  the  plaintiff? 
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With  great  deference  we  'may  1)e  permitted  to  deserve 
that  the  only  complete  answer  to  this  question  would  have 
been,  had  the  evidence  not  established  the  direct  contrary, 
precisely  what  the  amended  answer  of  the  defendant  al- 
leged in  many  forms  (Paragraphs  IV,  V,  VI,  Tr.  pp.  69- 
77)  to-wit:  that  defendant  warned  and  instructed  and  or- 
dered the  plaintiff  not  to  go  on  said  push-table  at  all. 

That  pleading  is  instinct  with  the  consciousness  that 
the  only  real  defense  of  which  this  case  could  admit,  was 
that  the  master  did  not  expose  this  youth  at  all  to  the  dan- 
ger of  mounting  this  push-table  and  especially  not  in  th^ 
manner  in  which  he  was  required  to  do  when  he  was  in- 
jured. 

But  this  defense  absolutely  broke  down  and  not  the  least 
under  the  testimony  of  the  defendant's  foreman  himself. 
He  testified  (Tr.,  p.  192): 

"There  would  l)e  no  occasion  for  him  to  get  up 
there  zvhcn  if  (the  mill)  zvas  not  rn]iiiin^^.  The  only 
occasion  there  was  for  gettmg  on  that  push-tal)le 
zvas  zvJicn  flic  mill  was  running." 

And  see  the  succeeding  testimony,  Tr.,  pp.  193,  196, 
201,  referred  to  in  former  brief,  pp.  15-16,  17-19. 

We  submit,  in  answer  to  the  argument  that  this  boy 
was  expected  to  stop  the  mill  whenever  a  jain  occurred, 
that  to  prevent  that  self-same  thing  and  to  keep  the  con- 
tinuous processes  of  the  mill  in  motion  and  without  inter- 
ruption was  the  very  object  and  purpose  for  which  pla  n- 
tiff  was  required  re])eatedly  to  expose  his  life  and  lim1); 
moreover  there  is  no  evidence  that  any  provision  was 
made  by  which  plaintiff'  could  stop  the  rollers  in  the  push- 
table;  and  the  burden  of  such  a  defense  rested  on  de- 
fendant. 

Upon  this  particular  branch  of  the  case  we  beg  to  cite 
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what  was  said  by  the  court  in  Kiiphal  vs.  Western  Moun- 
tain Flouring  Co.,  43  Mont.,  18,  114,  Pac,  122,  125.  It 
was  there  said,  concerning  a  boy  of  17,  put  to  work  at  a 
rip-saw,  that  the  work  "was  so  dangerous  that  the  boy 
ought  not  to  have  been  allowed  to  use  it  at  all." 

This  case  by  reason  of  the  extraneous  and  as  we  submit 
latent  risk  caused  by  the  master's  negligence,  and  the  other 
elements  above  referred  to  is  vastly  stronger  for  the  plain- 
tiff than  that.  For  we  submit  that  this  case  discloses  a 
series  of  compulsory  exposures  of  this  youth  to  risks  to  the 
like  of  which  no  slave  holder  with  any  sense  of  the  value 
of  his  human  chattel  would  not  have  thought  of  exposing 
him. 

But  since  this  defense  broke  down,  the  defendant  seeks 
refuge  in  confession  and  avoidance,  which  is  predicated 
upon  the  premise  that  plaintiff  was  required  to  mount  this 
push-table  just  as  he  attempted  to  do  when  he  was  hurt. 

In  that  point  of  view,  we  respectfully  submit  that,  es- 
pecially in  the  case  of  an  immature  employee,  who  may,  as 
iS  characteristic  of  youth,  be  thoughtless  or  inconsiderate 
of  danger,  especially  when  ordered  to  incur  it,  due  warn- 
ing still  has  its  function.  It  is  said  under  section  4055, 
volume  8  of  Thompson  Negligence  (White's  Supplement, 
1914): 

"The  reason  for  warning  the  servant  is  either  to  im- 
part to  him  knowledge  that  he  does  not  possess  or  to 
impress  upon  him  the  necessity  of  bearing  in  mind 
the  danger." 

In  support  of  which  it  cites: 

Belincze  vs.  Piatt,  84  Conn.,  632,  81  /Vtl,  339; 

Kuphal  vs.   Western    Mountain    flooriiii^    Co.,     43 
Mont.,  18,  114  Pac,  122. 

We  invite  |)articular  attention  to  the  case  of  Petersen 
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vs.  California  C.  Mills  Co.,  20  Cal.  App.,  751.  In  that 
case  a  petition  for  rehearing  in  the  appellate  court  was 
denied  by  it,  and  a  petition  thereafter  to  have  the  case 
heard  in  the  Supreme  Court  was  denied  by  that  court,  and 
the  case  as  the  opinion  shows  was  thoroughly  considered. 

We  submit  that  that  case  is  a  strong  authority  against 
the  contention  that  this  case  was  improperly  submitted  to 
the  jury.  Much  of  what  is  there  said  has  cogent  applica- 
tion to  the  circumstances  of  this  case.  There,  as  here,  a 
minor  of  17  years  of  age  w^as  ordered  to  do  a  perilous  task 
outside  of  his  ordinary  employment  in  a  dangerous  sur- 
rounding, without  warning  and  under  circumstances 
which  established  the  master's  negligence.  See,  ibid,  pp. 
756-760. 

We  submit  that  what  is  so  much  relied  upon  by  defend- 
ant here  in  the  cross-examination  of  the  plaintiiT  six  years 
after  the  injury,  and  after  the  plaintiff  had  fitted  himself 
to  describe  the  mill  by  a  course  of  study  in  mechanical 
drawing,  is  well  answered  in  the  following  extract  from 
the  opinion,  ibid,  pp.  756-757,  to-wit: 

"The  Socratic  method  of  the  examination  was  ad- 
mirable and  it  revealed  an  intelligent  and  candid 
witness,  but  the  conclusion  that  his  answers  re- 
cjuired  the  withdrawal  of  the  question  of  negligence 
from  the  jury  is  opposed  to  the  principle  enunciated 
in  well-considered  cases  and  is  the  result  of  a  failure 
to  give  due  prominence  to  certain  significant  features 
of  the  occasion.  These  circumstances,  briefly  stated, 
are  the  complexity  of  the  situation,  the  fact  that  plain- 
tiff' was  a  minor  and  presumaloly  without  the  judgment 
of  an  adult,  that  he  was  ordered  by  his  superior  to 
do  the  work  which  was  outside  of  and  more  hazardous 
than  his  usual  employment,  that  he  was  expected  to 
and  did  obey  promptly  and  that  he  had  a  right  to 
assume  that  the  ladder  was  placed  with  due  regard 
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for  his  safety.  In  view  of  these  incidents  we  think 
it  cannot  be  said  as  a  matter  of  law  that  no  other 
rational  inference  can  be  drawn  than  that  plaintiff 
was  guilty  of  contributory  negligence." 

And  we  submit  that  this  case,  as  the  court  held  in  that 
( ibid,  p.  760) 

"Presents  a  case  quite  unusual  in  its  cumulative  effect 
in  favor  of  respondents  position." 

Ma  gone  vs.  Portland  Mfg.  C,  (Oregon),  93  Pac,  450. 

See  also  Pigeon  vs.  Fuller,  156  Cal.,  691,  697,  where  it 
is  said,  citing  cases: 

"A  servant  is  not  precluded  from  recovery  against 
a  master  who,  without  proper  warning  or  instruction, 
puts  him  to  work  in  a  dangerous  place  by  the  fact  thai 
he  may  have  some  degree  of  comprehension  of  the 
danger.  He  will  not  be  held  to  have  consented  to 
assume  the  risk  unless  there  is  a  thorough  compre- 
hension on  his  part  of  the  danger  and  the  risk  and  a 
voluntary  undertaking  by  him  of  that  risk  and 
danger." 

It  was  further  held  in  that  case,  ibid,  p.  698: 

"Entire  ignorance  of  the  danger  on  the  part  of 
plaintiff  was  not  therefore  essential  to  a  recoverv.  He 
was  entitled  to  a  verdict  and  judgment  if  he  satisfied 
the  jury  that  he  had  some  degree  of  knowledge  of  the 
dangerous  character  of  the  employment,  but  did  not 
understand  or  appreciate  its  full  nature  and  extent." 

Moreover,  if  the  master  had  warned  the  boy  of  the  par- 
ticular danger  which  he  encountered  to  his  mutilation,  who 
can  say  that  he  would  not  have  refused  to  expose  himself 
at  all  to  this  superadded  work  and  its  danger? 

Since  he  was  by  the  settled  course  of  decisions  in  this 
state,  entitled  to  this  warning  and  instruction,  can  the 
master,  having  committed  the  breach  of  that  duty,  l)c  now 
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heard  to  say,  as  a  matter  of  law,  that  this  youth  even 
though  so  warned,  would  nevertheless  have  consented  to 
expose  himself  as  he  was  ordered  to  do?  Since  there  con- 
cur here  on  part  of  the  master  both  the  sin  of  omission  in 
failing-  to  instruct  and  warn,  and  the  sin  of  commission  in 
ordering  and  requiring  the  exposure  of  the  servant  to  the 
danger,  extraordinary,  both  because  outside  of  his  regu- 
lar work  and  because  extraneous  to  any  function  of  the 
mill,  how^  can  it  be  said  that  the  case  of  the  secondary  as- 
sumption of  risk  is  so  clear  and  positive,  that  it  became  a 
matter  of  law,  and  left  nothing  to  go  to  the  jury? 

We  submit  that  the  argument  in  support  of  such  a  con- 
clusion harks  back  to  what  Lord  Bramwell  in  adhering  to 
the  views  expressed  by  him  in  Dyiicii  vs.  Leach,  supra, 
is  reported  to  have  said  in  Siiiitli  vs.  Barker,  60  L.  J.  Q. 
B.  N.  S.,  683: 

"That  a  master  is  entitled  to  carry  on  his  business 
in  a  dangerous  way  '//  tlie  servant  is  foolish  eiiou<^h  to 
agree  to  it !'  " 

Labatt,  Master  &  Servant,  p.  2583,  note  2. 

We  submit  that  unless  we  have  much  mistaken  the  at- 
titude of  the  Supreme  Court  of  the  United  States  and  of 
the  courts  of  last  resort  of  California  upon  the  question 
of  what  is  due  from  a  master,  especially  to  a  youthful  ser- 
vant, before  such  master  can  discharge  himself  from  re- 
sponsibility for  injuries  caused  by  his  own  negligence,  on 
the  ground  of  assumption  by  the  servant  of  the  risk  as  a 
matter  of  law,  there  has  been  accomplished  a  vast  advance 
in  these  jurisdictions  in  the  direction  of  closing  the  breach- 
which  the  doctrine  of  assumed  risk,  as  ex])ounded  by  Lord 
Bramwell,  created  between  the  law  and  common  morality ; 
and  that  this  case  was  properly  submitted  to  the  jury. 
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See  Labatt,  Master  &  Servant,  section  960,  supra,  and 
notes. 

As  bearing  upon  the  assignments  of  error  in  that  there 
was  not  inckided  in  the  instructions  V,  VI,  VII  and  VIII, 
or  any  other  instructions,  a  direction  that  is  was  incumlDent 
upon  the  plaintiff  to  exercise  ordinary  care  to  discover 
dangers  caused  by  the  negligence  of  the  defendant,  we  cite, 
in  addition  to  Texas  &  P.  Ry.  Co.  vs.  Archibald,  170  U.  S., 
665,  671,  and  Choctaw  etc.,  Ry.  Co.  vs.  McDadc,  191  U.  S., 
64,  67,  the  case  of  Gila  Valley  G.  N.  R.  Co.  vs.  Hall,  232 
U.  S.,  94  (U.  S.  Adv.  Ops.,  1913,  p.  229,  231)  supra,  and 
cases  therein  cited.  The  court  in  the  case  last  cited  ap- 
proved an  instruction  that, 

"The  true  test  is  not  in  the  exercise  of  ordinary 
care  to  discover  dangers  by  the  employee,  but  whether, 
the  defect  is  knaivu  or  plainly  observable  by  him." 

Respectfully  submitted, 

HUNSAKER    &    BrITT, 

Haines  &  Haines. 
Attorneys  for  Defendant  in  Error. 
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In   United  States   District  Court   for  the  Territory 
of  Alaska,  Fourth  Division. 

No.  1769 

EDWARD  STROECKER,  as  Trustee  of  the  Estate 
of  H.  J.  Patterson,  a  Bankrupt, 

Plaintiff, 
vs. 
MARIAM  A.  PATTERSON  and  H.  J.  PATTERSON, 

Defendants. 
Stipulation  Relative  to  Printing  Record. 
IT  IS  HEREBY  STIPULATED  that  in  printing 
the  papers  and  records  to  be  used  on  the  hearing  of 
the  appeal  taken  in  the  above  entitled  cause,  for  the 
consideration  of  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  that  the  title  of  the  court  and  cause 
in  full  on  all  papers  shall  be  omitted,  except  on  the 
first  page  of  said  record,  and  that  there  shall  be  in- 
serted in  the  place  of  Said  title,  in  all  papers  used 
as  a  part  of  said  record,  the  words  "Title  of  Court 
and  Cause";  also  that  all  endorsements  on  all  papers, 
except  the  clerk's  filing  marks  and  admission  of  ser- 
vice, need  not  be  printed. 


2  JJdiranl  ^1  rot'dccr 

Dated   at   Fairbanks,   Alaska,   this   January    14th, 
1914. 

McGOWAN  &  CLARK, 
Attorneys  for  Plaintiff. 
A.  R.  HEILIG, 
Attorney  for  Defendants. 
Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Jan.  15,  1914.   Angus  McBride,  Clerk.    By 
P.  R.  Wagner,  Deputy. 
[Title  of  Court  and  Cause.] 

Praecipe  for  Transcript. 
To  Angus  McBride,  Clerk  of  the  Above-entitled 
Court: 
You  will  please  prepare  transcript  of  the  record 
in  the  above  entitled  cause,  to  be  filed  in  the  office 
of  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  sitting  at  San  Fran- 
cisco, California,  upon  the  appeal  heretofore  perfect- 
ed to  said  court,  and  will  include  in  said  transcript 
the  following  papers  and  records,  to-wit: 

1.  Complaint, 

2.  Separate  answer  of  H.  J.  Patterson. 

3.  Separate  answer  of  Miriam  A.  Patterson, 

4.  Reply  to  separate  answer  of  H.  J.  Patterson. 

5.  Reply   to  separate   answer  of  Miriam   A.   Pat- 

terson, 

6.  Bill  of  exceptions  and  order  allowing  and  set- 

tling same, 

7.  Consent  order  for  deposit  of  royalties  in  court, 

8.  Order   after   judgment   for  depositing   royalties 

in  court, 
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9.    Order   relative   to   supersedeas   bond   and   cost 
bond  on  appeal, 

10.  Supersedeas    bond    and    cost    bond    on    appeal 

(one  instrument), 

11.  Assignment  of  error, 

12.  Petition  for  appeal, 

13.  Order   allowing   appeal    and    fixing    amount    of 

cost  bond, 

14.  Cost  bond  on  appeal, 

15.  Citation  on  appeal, 

16.  Designation  of  place  for  hearing  appeal, 

17.  Order  extending  time  within  which  to  file  appeal, 

18.  Praecipe  for  transcript, 

19.  Stipulation  relative  to  printing  record. 

This  transcript  to  be  prepared,  as  required  by  law, 
and  the  orders  and  rules  of  this  court  and  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  to  be  filed  in  the  office  of  the  Clerk  of 
said  United  States  Circuit  Court  of  Appeals,  at  San 
Francisco,  California,  on  or  before  the  first  day  of 
April,  A.  D.  1914,  pursuant  to  order  of  this  court, 
extending  time. 

Fairbanks,  Alaska,  February  26,  1914. 

McGOWAN  &  CLARK, 
Attorneys  for  Plaintiff. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Feb.  26,  1914.  Angus  McBride,  Clerk.  By 
P.  R.  Wagner,  Deputy. 
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[Title  of  Court  and  Cause.] 

Complaint. 

Comes  now  the  above  named  plaintiff  and  for  cause 

of  action  against  defendants  alleges: 

I.— That,  on  the  16th  day  of  April,  1912,  H.  J.  Pat- 
terson, of  Fairbanks  Recording  Precinct,  Territory  of 
Alaska,  filed  his  voluntary  petition  in  this  Court,  the 
same  being  No.  35  B.,  on  the  records  of  said  Court, 
praying  that  he  be  declared  a  bankrupt  and  be  given 
the  benefit  of  the  National  Bankruptcy  Act,  and  on 
the  16th  day  of  April,  1912,  this  honorable  Court 
duly    declared    said    Patterson    a    bankrupt. 

II. — That,  at  an  adjourned  session  of  the  first 
meeting  of  the  creditors  of  said  bankrupt,  on  the  4th 
day  of  May,  1912,  duly  and  regularly  called  and  con- 
vened by  the  Referee  in  Bankruptcy  of  this  Court  for 
this  Precinct,  for  the  purpose  of  electing  a  Trustee 
of  the  estate  of  said  H.  J.  Patterson,  all  the  creditors 
present  whose  claims  had  been  filed  and  allowed, 
appointed  this  plaintiff  unanimously  to  said  office  of 
Trustee,  which  was  accepted  by  plaintiff,  and  plaintiff 
thereafter  duly  and  regularly  qualified  as  such  Trus- 
tee, in  the  manner  prescribed  by  law,  and  ever  since 
said  time  has  been,  and  now  is,  the  duly  appointed, 
qualified,  and  acting  Trustee  of  the  estate  of  H.  J. 
Patterson,  a  bankrupt. 

III. — That,  in  the  petition  of  said  bankrupt,  he 
sets  up  that  he  has  creditors  whose  claims  amount  to 
something  over  thirty-five  thousand  dollars  and  that 
his  assets  are  worth  only  about  five  thousand  dol- 
lars.    Claims  of  said  creditors,  some  of  them  judg- 
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ment  creditors,  have  been  filed  and  allowed  by  said 
Rviferee  in  Bankruptcy,  amounting  to  about  $25,000.- 
00,  and  bankrupt's  assets  do  not  exceed  the  amount 
set  forth  in  his  petition. 

IV. — That,  on  the  27th  day  of  November,  1911 
said  defendant  H.  J.  Patterson  was  insolvent  and 
unable  to  pay  his  debts  due  and  owing  to  various 
persons  in  an  amount  in  excess  of  thirty  thousand 
dollars,  while  said  Patterson's  assets  did  not  exceed 
in  value  the  amount  of  ten  thousand  dollars,  and  on 
said  27th  day  of  November,  1911,  said  H.  J.  Patter- 
son was  the  legal  and  equitable  owner  and  entitled 
to  the  immediate  and  exclusive  possession  of  an  un- 
divided one-quarter  interest  in  that  certain  placer 
mining  claim  known  as  the  Daly  Bench  placer 
mining  claim,  situate,  lying,  and  being  in  the  second 
tier  of  benches  on  the  left  limit  of  Ester  Creek,  op- 
posite creek  placer  mining  claim  No.  Three  below 
Discovery  on  said  Ester  Creek,  all  in  the  Fairbanks 
Recording  Precinct,  Territory  of  Alaska. 

V. — That,  on  said  27th  day  of  November,  191 1,  said 
H.  J.  Patterson,  for  the  purpose  of  defrauding,  hin- 
dering, and  delaying  his  creditors,  and  especially 
the  creditors  whose  claims  are  on  file  and  allowed  as 
above  set  forth,  they  being  his  creditors  on  said  27th 
day  of  November,  1911,  in  the  same  amounts  and 
then  due,  without  any  consideration  of  any  kind  con- 
veyed and  transferred,  by  an  instrument  in  writing 
duly  executed  and  recorded,  all  of  his  title  to  said 
one-quarter  interest  in  said  Daly  Bench,  to  his 
wife,  Mariam  A.  Patterson,  and  said  Mariam  A.  Pat- 
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terson  received  the  title  to  said  claim  at  said  time 
and  is  still  holding  it  in  trust  for  said  H.  J.  Patter- 
son, to  aid  him  in  defrauding  and  cheating  his  cred- 
itors, and  said  H.  J.  Patterson  still  is  the  real  owner 
thereof,  although  the  legal  title  is  in  his  wife's  name, 
and  said  mining  claim  is  not  listed  by  said  bankrupt 
in  his  said  petition  as  belonging  to  him  in  any 
manner  eith\;r  legally  or  equitably. 

VI. — That,  prior  to  said  fraudulent  transfer  as 
above  set  forth,  said  H.  J.  Patterson  was  the  owner 
of  a  lay  or  lease  agreement,  covering  the  whole  of 
said  Daly  Bench  hereinbefore  particularly  described, 
and  thereafter  and  prior  to  the  commencement  of  this 
action  and  prior  to  his  adjudication  in  bankruptcy, 
for  a  valuable  consideration,  assigned  and  trans- 
ferred said  lay  to  H.  C.  Hamilton,  who  is  now  the 
owner  and  holder  thereof  and  is  mining  said  ground 
under  the  terms  and  conditions  of  said  original  lav 
and  said  sub-lease  made  by  said  H.  J.  Patterson  to 
said  H.  C.  Hamilton. 

VII. — That  under  and  by  virtue  of  the  terms  and 
conditions  of  said  sub-lease  and  arrangements  made 
subsequent  thereto,  said  H.  J.  Patterson  was  entitled 
to  receive  from  said  mining  operations  so  conducted 
by  said  Hamilton  five  per  cent,  of  the  gross  output  of 
said  ground. 

VIII. — That  said  interest  of  said  Patterson  in  said 
lease  has  never  been  assigned  or  transferred  to  any 
person  or  persons  whomsoever,  and  said  Patterson  is 
now  entitled  to  receive  five  per  cent,  of  the  gross 
output  of  said  ground  during  the  life  of  said  lease. 
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IX. — That  said  Mariam  A.  Patterson  claimed,  oy 
virtue  of  her  alleged  ownership  of  said  property,  to  be 
entitled  to  receive  said  five  per  cent,  of  the  gross  min- 
eral output  of  said  claim  and  to  be  the  assignee  of  all 
benefits  under  said  lease,  by  virtue  of  said  transfer  of 
said  undivided  one-quarter  interest  in  and  to  said 
property,  made  by  said  H.  J.  Patterson  to  her  on  the 
23rd  day  of  November,  1911,  as  aforesaid. 

X. — That  plaintiff  herein  has  no  objections  to  said 
layman  continuuing  operations  on  said  ground  and 
is  willing  to  have  said  layman  continue  mining  opera- 
tions on  payment  of  the  royalties  prescribed  in  said 
lease  and  sub-lease  hereinbefore  set  forth. 

XL— That,  on  or  about  the  8th  day  of  May,  1912, 
said  H.  C.  Hamilton  held  his  first  cleanup  on  said 
ground  from  the  dump  extracted  by  him  from  said 
ground  during  the  spring  of  the  year  1912,  and,  at 
the  time  of  said  cleanup,  the  defendants  above  named 
demanded  the  payment  to  them  of  five  per  cent,  of 
the  gross  output  thereof. 

XII. — That  said  Hamilton  now  has  in  his  posses- 
sion said  five  per  cent,  of  said  cleanup,  which  he 
then  and  there  refused  to  pay  to  said  defendants, 
and  will,  from  time  to  time  as  said  winter  dump  is 
cleaned  up,  have  other  sums  of  money  claimed  by 
said  Mariam  A.  Patterson  under  and  by  virtue  of 
said  fraudulent  conveyance  from  H.  J.  Patterson  to 
said  Mariam  A.  Patterson,  hereinbefore  particularly 
described,  and  said  defendants  Mariam  A.  Patterson 
and  H.  J.  Patterson  will  demand  and  receive  from 
said   H.   C.    Hamilton   said    five   per   cent,    of   said 
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gross  output,  unless  restrained  by  this  Court. 

XIII. — That  plaintiff'  is  informed  and  believes  and 
«;o  alleges  that  said  Mariam  A.  Patterson  is  insolvent, 
and  that,  if  said  Mariam  A.  Patterson  secures  pos- 
session of  said  five  per  cent,  of  the  gross  output  of 
said  ground,  it  will  be  for  ever  lost  to  the  creditors 
of  said  H.  J.  Patterson  and  to  plaintiff  herein  as 
trustee  thereof. 

XIV. — That  plaintiff  is  informed  and  believes  and 
so  alleges  that  said  Mariam  A.  Patterson  has  no  right, 
title,  or  interest  in  or  to  said  gold  and  gold  dust  or 
any  part  thereof,  and  that  plaintiff  herein  is  entitled 
to  receive  said  five  per  cent,  of  said  gross  output, 
by  virtue  of  being  Trustee  for  the  creditors  of  said 
H.  J.  Patterson,  and  said  sum  should  be  applied 
toward  the  payment  of  said  creditors'  claims. 

XV. — That  a  Receiver  should  be  appointed  to  re- 
ceive said  gold  and  gold  dust  and  to  hold  the  same 
until  the  title  thereto  can  be  ascertained,  or  to  pay 
the  same  into  the  registry  of  this  Court,  there  to 
be  held  until  the  title  to  the  same  can  be  determined. 

XVI. — That  plaintiff  has  no  plain,  speedy,  or  ade- 
quate remedy  at  law,  and  no  means  of  enforcing  his 
right  to  collect  said  five  per  cent,  of  the  gross  output 
of  said  ground,  without  the  intervention  of  a  Court 
of  Equity. 

WHEREFORE:    Plaintiff  prays  as  follows,  to-wit: 

1. — For  a  temporary  restraining  order,  restraining 
the  said  defendants,  and  each  of  them,  their  agents, 
representatives,  servants,  employes,  and  attorneys, 
from  demanding  or  attempting  to  collect  or  receive 


rs.  Marlaiii   .1.   /'ulhrson   rl  nl.  9 

said  five  per  cent,  of  the  gross  mineral  output  of  said 
Daly  Bench  placer  mining  claim,  or  any  part  thereof, 
until  the  further  orders  of  this  Court. 

2. — That  a  Receiver  be  appointed,  with  authority  to 
demand  and  receive  from  said  H.  C.  Hamilton,  or  his 
representatives  or  assigns  five  per  cent,  of  the  gross 
mineral  output  of  said  Daly  Bench,  and  to  hold 
the  same  until  the  ownership  thereof  can  be  deter- 
mined by  this  Court;  or,  for  an  order  directing  the 
said  H.  C.  Hamilton,  his  agents  or  assigns,  to  pay 
said  five  per  cent,  of  the  gross  mineral  output  of  said 
claim  into  the  registry  of  this  Court,  there  to  await 
the  further  disposition  thereof  by  order  of  this  Court. 

3. — For  a  decree  of  this  Court,  decreeing  that  the 
transfer  from  said  H.  J.  Patterson  to  said  Mariam 
A.  Patterson  was  fraudulent  and  is  void,  and  was 
made  by  said  H.  J.  Patterson  with  the  purpose,  in- 
tention, and  design  of  cheating,  defrauding,  hinder- 
ing, and  delaying  his  said  creditors,  and  that  said 
Mariam  A.  Patterson  holds  the  title  to  an  undivided 
one-quarter  interest  in  said  Daly  Bench  in  trust 
for  H.  J.  Patterson  and,  by  virtue  of  the  appointment 
of  the  plaintiff  herein  as  Trustee  for  the  creditors  of 
said  H.  J.  Patterson,  in  trust  for  said  plaintiff  herein 
as  successor  in  interest  of  said  H.  J.  Patterson. 

4. — For  a  decree  of  this  Court,  decreeing  that  said 
Mariam  A.  Patterson  has  no  right,  title,  or  interest 
in  or  to  said  property  or  any  part  thereof  or  in  or 
to  any  gold  or  gold  dust  extracted  therefrom. 

5. — For  a  decree  of  this  Court,  decreeing  that  plain- 
tiff herein  is  entitled  to  receive  five  per  cent,  of  the 
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gross  mineral  output  of  said  ground,  as  Trustee  for 
the  creditors  of  said   H.  J.   Patterson. 

6. — For  an  order  of  this  Court,  directing  said 
Mariam  A.  Patterson  to  re-convey  said  property, 
to-wit,  an  undivided  one-quarter  interest  in  and  to 
the  Daly  Bench  placer  mining  claim,  hereinbefore 
particularly  described,  to  the  plaintiff  herein  as  Trus- 
tee for  the  creditors  of  H.  J.  Patterson,  a  bankrupt. 

7. — For  an  order  fixing  the  time  and  place  when 
said  defendants  shall  appear  and  show  cause,  if  any 
they  have,  why  said  restraining  order  should  not  be 
continued  during  the  pendency  of  this  action. 

8. — For  costs  of  suit  and  for  such  other  and  further 
relief  as  is  just,  meet,  and  equitable  in  the  premises. 
LOUIS   K.   PRATT   &   SON, 
McGOWAN  &  CLARK, 

Attorneys  for  Plaintiff. 
Territory  of  Alaska, 
Fairbanks  Precinct, — 

EDWARD  STROECKER,  being  first  duly  sworn 
according  to  law,  on  his  oath  deposes  and  says: 

I  am  the  plaintiff  in  the  above  entitled  action;  I 
have  read  the  within  and  foregoing  complaint,  know 
the  contents  thereof,  and  the  same  is  true  as  I  verily 
believe. 

EDWARD  STROECKER. 

Subscribed  and  sworn  to  before  me  this  eleventh 
day  of  May,  A.  D.  one  thousand  nine  hundred  twelve. 

(Seal)  JOHN  A.  CLARK, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
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4th  Div.,  May  11,  1912.    C.  C.  Page,  Clerk.    By.H.  C. 
Green,  Deputy. 


[Title  of  Court  and  Cause.] 

Separate  Answer  of  Mariam  A.  Patterson. 

Comes  now  the  defendant  Mariam  A.  Patterson  and 
for  her  separate  answer  to  the  complaint  herein 

Denies  each  and  every  allegation  contained  in 
paragraph  IV  thereof,  excepting  that  she  admits  that 
on  the  morning  of  November  27,  1911,  the  bare  legal 
title  to  an  undivided  one-quarter  interest  in  the  min- 
ing claim  described  in  said  paragraph  stood  in  the 
name  of  H.  J.  Patterson,  and  alleges  that  at  that 
time  the  said  H.  J.  Patterson  was  not  the  actual,  real 
nor  equitable  owner  of  said  interest  but  that  she,  this 
defendant,  was  at  that  time,  and  had  been  for  a  long 
time  prior  thereto,  the  actual  real  and  equitable  owner 
thereof; 

2.  Denies  each  and  every  allegation  contained  in 
paragraph  V  thereof,  excepting  that  she  admits  that 
in  the  evening  of  November  27,  1911,  the  said  H.  J. 
Patterson  did,  by  instrument  in  writing,  duly  exe- 
cuted and  delivered,  convey  to  this  defendant  the 
bare  legal  title  to  said  quarter  interest  theretofore 
standing  in  his  name,  and  that  this  defendant  then 
and  there  received  the  bare  legal  title  to  said  inter- 
est, and  that  the  legal  title  to  said  interest  has  since 
said  time  been,  and  now  is,  in  this  defendant,  and 
admits  that  said  interest  is  not  listed  by  the  said 
H.  J.  Patterson  in  his  schedule  of  assets  in  said  bank- 
ruptcy proceedings. 
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3.  Denies  the  allegation  contained  in  paragraph 

VI  that  said  H.  J.  Patterson  was  the  owner  of  a  lease 
covering  the  whole  of  said  Daly  Bench,  but  admits 
that  prior  to  the  transfer  by  him  to  her  of  the  bare 
legal  title  to  said  quarter  interest  he  had  a  lay  or 
lease  upon  the  undivided  three-fourths  interest  in 
said  Bench  belonging  to  James  Wickersham,  and 
admits  that  he  assigned  said  lease  to  H.  C.  Ham- 
ilton and  that  he  executed  a  lease  of  the  other 
quarter  interest  belonging  to  this  defendant  to  the 
said  Hamilton  shortly  before  he  transferred  to  her 
the  bare  legal  title  thereto  theretofore  held  by  him. 

4.  Denies  the  allegation  contained  in  paragraph 

VII  that  said  H.  J.  Patterson  was  at  any  time  en- 
titled to  receive  from  the  mining  operations  conduct- 
ed by  said  Hamilton  five  per  cent,  or  any  part  of  the 
gross  output  of  said  ground  by  virtue  of  his  alleged 
ownership  of  a  quarter  interest  therein,  but  alleges 
that  this  defendant  was  then  and  is  now  entitled  to 
receive  said  five  per  cent  of  the  gross  output  as  the 
actual,  legal  and  equitable  owner  of  said  quarter 
interest. 

5.  Denies  each  and  every  allegation  contained  in 
paragraphs  VIII,  XIII,  XIV,  XV  and  XVI  thereof. 

6.  She  admits  that  she  claims  to  be  entitled  to  re- 
ceive the  five  per  cent  of  the  gross  output  of  said 
mining  claim,  referred  to  in  paragraph  IX,  but  denies 
that  her  claim  is  based  solely  upon  the  transfer  to 
her  of  the  bare  legal  title  to  said  quarter  interest 
made  by  said  H.  J.  Patterson  to  her  on  November 
27,  1911,  and  alleges  that  long  prior  to  said  date  she 
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was  the  actual,  real  and  equitable  owner  of  said  quar- 
ter interest  and  now  is  the  actual,  legal  and  equitable 
owner  thereof. 

7.  She  denies  the  allegation  contained  in  para- 
graph XI  that  the  said  H.  J.  Patterson  demanded  the 
payment  to  himself  of  five  per  cent  of  the  gross  out- 
put of  said  mining  claim  at  the  first  cleanup  but 
admits  that  she  demanded  payment  to  her  at  the  first 
cleanup  of  five  per  cent  of  the  gross  output,  upon  the 
ground  that  she  was  the  owner  of  a  quarter  interest 
in  said  mining  claim. 

And  for  a  further  defense  and  as  an  affirmative  an- 
swer this  defendant  Mariam  A.  Patterson  alleges 

1.  That  on  the  19th  day  of  September,  1910,  James 
Wickersham  was  the  sole  owner  of  placer  mining 
claim  known  as  the  Daly  Bench  situate  on  the  left 
limit  of  Esther  creek  in  the  Fairbanks  Recording 
District,  Alaska;  that  on  said  date  said  Wickersham 
entered  into  an  agreement  with  H.  J.  Patterson  where- 
by said  Wickersham  agreed  to  convey  to  said  H.  J. 
Patterson  an  undivided  one-quarter  interest  in  said 
mining  claim  if  said  H.  J.  Patterson  would  sink  a 
hole  to  bedrock  upon  said  claim  and  do  the  assess- 
ment work  thereon  for  the  year  1910; 

2.  That  said  H.  J.  Patterson  agreed  to  said  con- 
ditions, but  desired  to  use  what  money  he  had  for 
other  purposes,  and  therefore,  with  the  knowledge 
and  consent  of  the  said  Wickersham,  agreed  with 
this  defendant  that  if  she  would  pay  with  her  own 
funds  the  expense  of  sinking  such  hole  to  bedrock 
and  of  doing  said  assessment  work,  that  she  should 
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be  entitled  to  receive  and  would  receive  a  conveyance 
of  said  quarter  interest  instead  of  said  H.  J.  Pat- 
terson ; 

3.  That  in  pursuance  of  the  agreement  thus  made 
between  this  defendant  and  H.  J.  Patterson,  and 
with  H.  J.  Patterson  and  the  said  Wickersham,  this 
defendant  did,  at  her  own  expense,  on  the  20th  and 
21st  day  of  September,  1910,  cause  to  be  sunk  a 
hole  to  bedrock  and  did  cause  to  be  done  the  assess- 
ment work  for  the  year  1910,  upon  said  claim,  and 
with  funds  belonging  to  her  and  which  were  her  sep- 
arate property  and  estate,  and  in  which  the  said  H.  J. 
Patterson  had  no  interest  whatever,  she  did  on  the 
21st  day  of  September,  1910,  pay  to  the  persons  who 
performed  said  work  at  her  instance  and  request 
the  sum  of  $225.00  for  sinking  such  hole  to  bedrock 
and  doing  said  assessment  work. 

4.  That  before  said  Wickersham  had  time  to  ex- 
ecute a  deed  conveying  said  quarter  interest  as  he 
had  agreed,  he  left  the  District  of  Alaska  and  re- 
mainined  without  said  District  until  late  in  the  Fall  of 
1911;  that  after  said  Wickersham  returned  to  Fair- 
banks, said  H.  J.  Patterson  requested  him  to  make  a 
deed  conveying  said  quarter  interest  to  this  defend- 
ant upon  the  ground  that  she  had  performed  the 
conditions  of  said  contract,  but  the  said  Wickersham 
preferred  to,  and  did,  make  such  deed  to  the  said 
H.  J.  Patterson,  without  the  knowledge  or  consent 
of  this  defendant,  and  delivered  the  same  to  said 
H.  J.  Patterson  on  or  about  the  10th  day  of  No- 
vember,   1911,   but  with   the   express   understanding 
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had  between  the  said  Wickersham  and  the  said  H.  J. 
Patterson  that  the  latter  would  convey  the  bare  legal 
title  to  said  quarter  interest  so  received  by  him  to 
this  defendant. 

5.  That  thereafter,  when  this  defendant  learned 
that  said  deed  had  been  made  and  delivered  to  H.  J. 
Patterson  she  demanded  from  him  a  conveyance  of 
the  legal  title  to  her  in  pursuance  of  his  said  agree- 
ment with  her,  whereupon  said  H.  J.  Patterson  did, 
on  the  evening  of  November  27,  1911,  by  deed  con- 
vey to  this  defendant  the  legal  title  to  said  quarter 
interest  then  held  by  him. 

6.  That  since  the  21st  day  of  September.  1910, 
this  ^defendant  has  been  at  all  times  and  nov/  is  the 
equitable  owner  of  said  quarter  interest,  and  since 
the  27th  day  of  November  she  has  been  at  all  times 
and  now  is  the  owner  and  holder  of  the  legal  and 
equitable  title  to  said  quarter  interest,  and  is  now 
and  for  a  long  time  past  has  been  in  the  actual  pos- 
session thereof,  and  is  entitled  to  and  has  the  present 
right  of  possession  thereof. 

7.  That  since  the  21st  day  of  September.  1910, 
said  H.  J.  Patterson  has  had  no  right,  title  nor  in- 
terest, legal  or  equitable,  in  said  quarter  interest, 
and  received  the  bare  legal  title  thereto  on  or  ibout 
the  10th  day  of  November,  1911,  for  the  sole  pur- 
pose of  transferring  the  same  to  this  defendant,  and 
executed  said  deed  of  conveyance  to  her  on  the  27th 
day  of  November,  1911,  for  the  sole  purpose  of  trans- 
ferring to  her  the  bare  legal  title  then  standing  in 
his  name  and  in  performance  of  his  agreement  >Tiade 
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with  her  on  September  .19,  1910,  and  without  any 
intent  to  hinder,  delay  or  defraud  any  of  his  credi- 
tors. 

8.  That  during  the  time  said  H.  J.  Patterson  held 
the  bare  legal  title  to  said  quarter  interest  he  made 
a  lease  thereof  to  H.  C.  Hamilton,  reserving  for  said 
quarter  interest  as  rent  or  royalty  five  per  cent 
of  the  gross  output  of  gold  mined  by  said  Hamilton 
from  said  mining  claim  during  the  term  of  such  lease; 
that  this  defendant  has  assented  to  such  lease  and  the 
rents  and  royalties  therein  reserved,  and  by  virtue 
of  her  ownership  of  said  quarter  interest  she  is  en- 
titled to  receive  five  per  cent  of  the  gross  output  of 
gold  mined  by  said  Hamilton,  as  rent  or  royalty,  at 
each  and  every  cleanup. 

Wherefore  this  defendant  prays  judgment  that 
plaintiff  is  not  entitled  to  the  relief  claimed  by  him 
nor  any  part  thereof,  and  that  she  is  the  legal  and 
equitable  owner  of  the  quarter  interest  in  said  min- 
ing claim  described  in  the  complaint,  and  is  entitled 
to  the  rents  and  royalties  accruing  therefrom;  and 
that  she  recover  her  costs  and  disbursements  herein. 

A.  R.  HEILIG, 
Atty.  for  Mariam  A.  Patterson. 
District  of  Alaska, 
Fourth  Division, — ss. 

Mariam  A.  Patterson  being  duly  sworn  deposes  and 
says  that  she  is  one  of  the  above  named  defendants; 
that  the  allegations  contained  in  foregoing  answer 
are  true  as  she  verily  believes. 

MARIAM  A.  PATTERSON. 
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Subscribed  and  sworn  to  before  me  this  20  day 
of  May,  1912. 

(Seal)  ALBERT  R.  HEILIG, 

Notary  Public,   District  of  Alaska. 
Received  copy  May  22,  1912. 
McGOWAN  &  CLARK, 
LOUIS  K  PRATT  &  SON, 
Atty  for  PItff. 
Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  May  22,  1912.    C.  C.  Page,  Clerk. 


[Title  of  Court  and  Cause.] 

Separate  Answer  of  H.  J.  Patterson. 

Comes  now  H.  J.  Patterson,  one  of  the  above-named 
defendants,  and  for  his  separate  answer  to  the 
complaint  herein 

1.  Denies  each  and  every  allegation  contained  in 
paragraph  IV  thereof,  excepting  that  he  admits  that 
on  the  morning  of  November  27,  1911,  the  bare  legal 
title  to  an  undivided  one-quarter  interest  in  the  min- 
ing claim  described  in  said  paragraph  stood  in  the 
name  of  H.  J.  Patterson,  and  alleges  that  at  that  time 
the  said  H.  J.  Patterson  was  not  the  actual,  real  nor 
equitable  owner  of  said  interest  but  that  the  defend- 
ant Mariam  A.  Patterson  was  at  that  time,  and  had 
been  for  a  long  time  prior  thereto  the  actual,  real 
and  equitable  owner  thereof. 

2.  Denies  each  and  every  allegation  contained  in 
paragraph  V  thereof,  excepting  that  he  admits  that 
in  the  evening  of  November  27,  1911,  he  did,  by  in- 


strument  in  writing  duly  executed  and  delivered,  con- 
vey to  the  defendant  Mariam  A.  Patterson  the  bare 
legal  title  to  said  quarter  interest  theretofore  stand- 
ing in  his  name,  and  that  said  defendant  Mariam 
A.  Patterson  then  and  there  received  the  bare  legal 
title  to  said  interest,  and  that  the  legal  title  to  said 
interest  has  since  said  time  been,  and  now  is,  in  the 
defendant  Mariam  A.  Patterson,  and  that  said  inter- 
est is  not  listed  by  him  in  his  schedule  of  assets 
filed  with  his  petition  in  bankruptcy. 

3.  Denies  the  allegation  contained  in  paragraph 

VI  that  he  was  the  owner  of  a  lease  covering  the 
whole  of  said  Daly  Bench,  but  admits  that  prior  to 
the  transfer  by  him  to  Mariam  A.  Patterson  of  the 
bare  legal  title  to  a  quarter  interest  in  said  bench  he 
had  a  lay  or  lease  upon  the  undivided  three-fourths 
interest  in  said  bench  belonging  to  James  Wicker- 
sham,  and  admits  that  he  assigned  said  lease  to  H.  C. 
Hamilton,  and  that  he  executed  a  lease  of  the  other 
quarter  interest  belonging  to  the  defendant  Mariam 
A.  Patterson  to  the  said  H.  C.  Hamilton  shortly  be- 
fore he  transferred  to  the  said  Mariam  A.  Patterson 
the  bare  legal  title  thereto  theretofore  held  by  him. 

4.  Denies  the  allegation  contained  in   paragraph 

VII  that  he  was  at  any  time  entitled  to  receive  from 
the  mining  operations  conducted  by  said  Hamilton 
five  per  cent  or  any  part  of  the  gross  output  of  said 
ground  by  virtue  of  his  alleged  ownership  of  a  quar- 
ter interest  therein,  but  alleges  that  the  defendant 
Mariam  A.  Patterson  was  then  and  is  now  entitled 
to  receive  said  five  per  cent  of  the  gross  output  as 
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the  actual,  legal  and  equitable  owner  of  said  quarter 
interest. 

5.  Denies  each  and  every  allegation  contained  in 
paragraphs  VIII,  XIII,  XIV,  XV  and  XVI  thereof. 

6.  He  admits  that  defendant  Mariam  A.  Patterson 
claims  to  be  entitled  to  receive  the  five  per  cent  of 
the  gross  output  of  said  mining  claim,  referred  to  in 
paragraph  IX  but  denies  that  her  claim  is  based 
solely  upon  the  transfer  to  her  of  the  bare  legal  title 
to  said  quarter  interest  made  by  him  on  November 
27,  1911,  and  alleges  that  long  prior  to  said  date  she 
was  the  actual,  real  and  equitable  owner  of  said 
quarter  interest  and  now  is  the  actual,  legal  and  equit- 
able owner  thereof. 

7.  Denies  the  allegation  contained  in  paragraph 
XI  that  he  demanded  the  payment  to  himself  of  five 
per  cent  of  the  gross  output  of  said  mining  claim  at 
the  first  cleanup  but  admits  that  the  defendant 
Mariam  A.  Patterson  demanded  payment  to  her  at 
the  first  cleanup  of  five  per  cent  of  the  gross  output. 
As  a  further  and  affirmative  answer  to  said  com- 
plaint he  alleges 

1.  That  on  the  19th  day  of  September,  1910, 
James  Wickersham  was  the  sole  owner  of  the  placer 
mining  claim  known  as  the  Pat  Daly  Bench  situate 
on  the  left  limit  of  Esther  creek  in  the  Fairbanks 
Recording  District  Alaska;  that  on  said  date  said 
Wickersham  entered  into  an  agreement  with  this  de- 
fendant whereby  said  Wickersham  agreed  to  convey 
to  this  defendant  an  undivided  one-quarter  interest 
in  said  mining  claim  if  this  defendant  would  sink  a 
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hole  to  bedrock  upon  said  claim  and  do  the  assess- 
ment work  thereon  for  the  year  1910; 

2.  That  this  defendant  agreed  to  said  conditions 
but  desired  to  use  what  money  he  had  for  other  pur- 
poses and  therefore  with  the  knowledge  and  consent 
of  the  said  Wickersham  agreed  with  the  defendant 
Mariam  A.  Patterson  that  if  she  would  pay  with  her 
own  funds  the  expense  of  sinking  such  hole  to  bed- 
rock and  of  doing  said  assessment  work  that  she 
should  be  entitled  to  receive,  and  would  receive,  a 
conveyance  of  said  quarter  interest  instead  of  this 
defendant. 

3.  That  in  pursuance  of  the  agreement  thus  made 
between  this  defendant  and  Mariam  A.  Patterson  and 
with  this  defendant  and  the  said  Wickersham,  the 
defendant  Mariam  A.  Patterson  did,  at  her  own 
expense,  on  the  20th  and  21st  days  of  September, 
1910,  cause  to  be  sunk  a  hole  to  bedrock  and  did 
cause  to  be  done  the  assessment  work  for  the  year 
1910  upon  said  claim;  and  with  funds  belonging  to 
her  and  which  were  her  separate  estate  and  property, 
and  in  v/hich  this  defendant  had  no  interest  what- 
ever, she  did  on  the  21st  day  of  September,  1910,  pay 
the  sum  of  $225.00  for  sinking  such  hole  to  bedrock 
and  doing  said  assessment  work. 

4.  That  before  said  Wickersham  had  time  to  ex- 
ecute a  deed  conveying  said  quarter  interest  as  he 
had  agreed,  he  left  the  District  of  Alaska  and  re- 
mained without  said  district  until  late  in  the  Fall  of 
1911;  that  after  said  Wickersham  returned  to  Fair- 
banks this  defendant  requested  said  Wickersham  to 
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make  a  deed  conveying  said  quarter  interest  to  the 
defendant  Mariam  A.  Patterson  upon  the  ground 
that  she  had  performed  the  conditions  of  said  con- 
tract, but  the  said  Wickersham  preferred  to,  and 
did,  make  such  deed  to  this  defendant,  and  delivered 
the  same  to  him  on  or  about  the  10th  day  of  No- 
vember, 1910,  with  the  express  understanding  had 
with  him  at  the  time  of  such  delivery  that  this  de- 
fendant would  convey  the  bare  legal  title  to  said 
quarter  interest  so  received  by  him  to  the  said 
Mariam  A.  Patterson. 

5.  That  thereafter,  when  the  said  Mariam  A.  Pat- 
terson learned  that  said  deed  had  been  made  and  de- 
livered to  this  defendant,  she  demanded  from  him 
a  conveyance  of  the  legal  title  to  her  in  pursuance 
of  their  said  agreement,  whereupon  this  defendant 
did  on  the  evening  of  the  27th  day  of  November, 
1911,  by  deed  convey  to  the  said  Mariam  A.  Patter- 
son the  legal  title  to  said  quarter  interest. 

6.  That  since  the  21st  day  of  September,  1910, 
said  Mariam  A.  Patterson  has  been  at  all  times  and 
now  is  the  equitable  owner  of  said  quarter  interest, 
and  since  the  27th  day  of  November,  *1911,  she  has 
been  at  all  times  and  now  is  the  owner  and  holder 
of  the  legal  and  equitable  title  to  said  quarter 
interest,  and  is  now  and  for  a  long  time  past  has  been 
in  the  actual  possession  thereof,  and  is  entitled  to 
and  has  the  present  right  of  possession  thereof. 

7.  That  since  the  21st  day  of  September,  1910, 
this  defendant  has  had  no  right,  title  nor  interest, 
legal  or  equitable,  in  said  quarter  interest,  and  re- 
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ceived  the  bare  legal  title  thereto  on  or  about  the 
10th  day  of  November,  1911,  for  the  sole  purpose 
of  transferring  the  same  to  said  Mariam  A.  Pat- 
terson, and  executed  said  deed  of  conveyance  to  her 
on  the  27th  day  of  November,  1911,  for  the  sole 
purpose  of  transferring  to  her  the  bare  legal  title 
then  standing  in  his  name  and  in  performance  of  his 
agreement  made  with  her  on  September  19,  1910, 
and  without  any  intent  to  hinder,  delay  or  defraud 
any  of  his  creditors. 

8.  That  during  the  time  that  this  defendant  held 
the  bare  legal  title  to  said  quarter  interest  he  made 
a  lease  thereof  to  H,  C.  Hamilton,  reserving  for  said 
quarter  interest  as  rent  or  royalty  five  per  cent  of 
the  gross  output  of  gold  mined  by  said  Hamilton 
from  said  mining  claim  during  the  term  of  such  lease: 
that  the  defendant  Mariam  A.  Patterson  has  assented 
to  such  lease  and  the  rents  and  royalties  therein  re- 
served, and  by  virtue  of  her  ownership  of  said  quar- 
ter interest  she  is  entitled  to  receive  five  per  cent  of 
the  gross  output  of  gold  mined  by  said  Hamilton,  at 
each  and  every  cleanup  as  such  rent  or  royalty. 

^X^herefore  *this  defendant  prays  judgment  that 
plaintiff  is  not  entitled  to  the  relief  claimed  by  him 
nor  any  part  thereof,  and  that  she,  the  said  Mariam 
A.  Patterson  is  the  legal  and  equitable  owner  of  the 
quarter  interest  in  said  mining  claim  and  entitled  to 
the  rents  and  royalties  accruing  therefrom;  and  that 
he  recover  his  costs  and  disbursements  herein. 

A.  R.  HEILIG, 
Atty.  for  H.  j.  Patterson. 
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District  of  Alaska, 
Fourth  Division, — ss. 

H.  J.  Patterson  being  duly  sworn  deposes  and  says 
that  he  is  one  of  above  named  defendants;  that  the 
allegations  contained  in  foregoing  answer  are  true 
as  he  verily  believes. 

H.  J.  PATTERSON. 
Subscribed  and  sworn  to  before  me  this   17  day 
of  May,   1912. 

(Seal)  ALBERT  R.  HEILIG, 

Notary  Public,  District  of  Alaska. 
Received  copy  May  22,  1912. 
McGOWAN  &  CLARK, 
LOUIS  K.  PRATT  &  SON, 

Atty.  for  Pltff. 
Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  May  22,  1912.    C.  C.  Page,  Clerk. 


[Title  of  Court  and  Cause.] 
Reply  to  Answer  of  Defendant  H.  J.  Patterson. 

Comes  now  the  above  named  plaintiff  and  in  reply 
to  the  separate  answer  of  defendant  H.  J.  Patterson, 
states : 

Denies  each  and  every  allegation  of  new  matter  in 
a  said  answer  contained. 

In  reply  to  defendant  H.  J.  Patterson's  "Further 
and  Affirmative  Answer",  plaintiff  states: 

1.  Denies  the  allegations  contained  in  paragraphs 
2,  3,  and  4  thereof. 

2.  Denies  each  and  every  allegation  of  paragraph 
5,  except  that  he  admits  H.  J.  Patterson  executed  a 
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deed,  bearing  the  date  November  27th,  1911,  con- 
veying the  legal  title  to  said  quarter  interest,  to  said 
Mariam  A.  Patterson. 

3.  Denies  each  and  every  allegation  in  paragraph 
6  thereof  except  that  he  admits  said  defendant 
Miriam  A.  Patterson  has  been  the  legal  owner  to 
said  interest  since  Nov.  27th,   1911. 

4.  Denies  the  allegations  of  paragraph  7. 

5.  Plaintiff  has  not  sufficient  information  upon 
which  to  base  a  belief  as  to  the  truth  or  falsity  of  the 
allegations  contained  in  paragraph  8  thereof  and 
therefore  denies  the  same. 

WHEREFORE,  plaintiff  asks  for  the  relief  prayed 
for  in  his  complaint. 

McGOWAN   &  CLARK, 
LOUIS  K.  PRATT  &  SON, 

Attorneys  for  Plaintiff. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

Edward  Stroecker  being  first  duly  sworn  on  oath 
says:  1  am  the  plaintiff  in  the  above  entitled  suit; 
I  have  read  the  foregoing  reply  and  the  allegations 
therein  contained  are  true  as  I  verily  believe. 

EDWARD  STROECKER. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  Sept.,  1913. 

(Seal)  HARRY  E.  PRATT, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  June  24th,  1916. 
Service  of  the  foregoing  reply,  by  copy  thereof  is 
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hereby  admitted  this  25th  day  of  September,  1913. 

A.  R.  HEILIG, 
Attorney  for  Defendants. 
Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Sep.  25,  1913.    C.  C.  Page,  Clerk.    By  P.  R. 
Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Reply  to  Answer  of  Mariam  A.  Patterson. 

Comes  now  the  above  named  plaintiff  and  in  reply 
to  the  separate  answer  of  defendant  Mariam  A.  Pat- 
terson states: 

Denies  each  and  every  allegation  of  new  matter 
in  said  answer  contained. 

In  reply  to  defendant  Mariam  A.  Patterson's  "Fur- 
ther Defense  and  Affirmative  Answer",  plaintiff 
states : 

1.  Denies  the  allegations  contained  in  paragraphs 
2  and  3  thereof. 

2.  Denies  the  allegations  contained  in  paragraph 

4  thereof. 

3.  Denies  the  allegations  contained  in  paragraph 

5  thereof  except  that  he  admits  H.  J.  Patterson  ex- 
ecuted a  deed,  bearing  the  date  November  27th,  1911, 
conveying  the  legal  title  to  said  quarter  interest. 

4.  Denies  each  and  every  allegation  in  paragraph 

6  thereof  except  that  he  admits  that  said  defendant 
has  been  the  holder  of  the  legal  title  to  said  interest 
since  November  27th,  1911. 

5.  Denies  each  and  every  allegation  in  para- 
graph 7. 
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6.  Plaintiff  has  not  sufficient  information  upon 
which  to  base  a  belief  as  to  the  truth  or  falsity  of  the 
allegations  contained  in  paragraph  8  thereof  and 
therefore  denies  the  same. 

Wherefore  plaintiff  prays  judgment  as  in  his  com- 
plaint set  forth. 

McGOWAN   &  CLARK, 
LOUIS   K.   PRATT   &   SON. 
Territory  of  Alaska, 
Fourth  Division, — ss. 

Edward  Stroecker,  being  first  duly  sworn  on  oath 
says:  I  am  the  plaintiff  in  the  above  entitled  suit; 
I  have  read  the  foregoing  reply  and  the  allegations 
therein  contained  are  true  as  I  verily  believe. 

EDWARD  STROECKER, 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  Sept.,  1913. 

(Seal)  HARRY  E.  PRATT, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  June  24th,  1916. 
Service   of  the   above   reply,   by   receipt   of  copy 
thereof,   is  hereby  admitted  this  25th   day  of  Sep- 
tember, 1913. 

A.  R.  HEILIG, 
Attorney  for  Defendants. 
Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Sep.  25,  1913.  C.  C.  Page,  Clerk.    By  P.  R. 
Wagner,  Deputy. 
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[Title  of  Court  and  Cause.] 

Bill  of  Exceptions. 

BE  IT  REMEMBERED:  That  this  case  came  on 
regularly  for  trial  before  Honorable  Frederick  E. 
Fuller,  judge,  sitting  without  a  jury,  at  10  o'clock 
A.  M.,  September  26th,  1913,  when  the  following  pro- 
ceedings were  had  and  testimony  was  taken:  Messrs. 
Harry  E.  Pratt  and  John  A.  Clark,  appeared  as  at- 
torneys for  plaintiff,  and  Mr.  A.  R.  Heilig  appeared 
as  attorney  for  defendants. 

Mr.  Pratt  made  a  statement  of  the  case  in  behalf 
of  the  plaintiff,  and  Mr.  Heilig  made  a  statement  of 
the  case  in  behalf  of  the  defendants. 


H.  J.  PATTERSON,  called  as  a  witness  for  plaintiff, 

being  duly  sworn,  testified  as  follows,  to-wit: 
DIRECT  EXAMINATION. 

By  Mr.  PRATT.— Q.  Mr.  Patterson,  you  are  one 
of  the  defendants  in  this  action? 

A.  Yes,  sir. 

Q.  You  are  the  husband  of  the  other  defendant, 
are  you  not? 

A.  I  am. 

Q.  Mr.  Patterson,  upon  the  27th  of  November, 
1911,  you  owed  something  over  thirty  thousand  dol- 
lars, didn't  you,  in  debts? 

A.  I  think  that  the  statement  that  Mr.  Marquam 
made  up  of  my  expenses  was  thirty-two  thousand,  or 
something  like  that. 
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Q.  Thirty-two  thousand? 

A.  Something  like  that. 

Q.  Now,  the  property  which  you  had  at  that  time 
consisted  of  the  same  property  that  you  hsted  in 
your  petition  in  bankruptcy,  didn't  it? 

A.  It  did,  besides  the  ground  that  was  blocked  out. 
The  ground  that  was  blocked  out  wasn't  taken  into 
consideration. 

Q.  That  is,  the  bankruptcy  petition  contains  all  of 
the  property  which  you  had  on  the  27th  of  No- 
vember, except  your  lay  on  the  Last  Chance  Associ- 
ation claim  on  Engineer  Creek.     Is  that  a  fact? 

Mr.  HEILIG. — This  bankruptcy  petition  is  in  writ- 
ing, and  I  think  they  are  asking  the  witness  too 
much  to  recollect  a  petition  which  was  filed  in 
April,  1912,  and  we  submit  the  records. 

Mr,  CLARK. — Wq  are  not  asking  for  the  contents. 
We  are  asking  if  it  contained  all  of  his  property. 

The  COURT. — The  witness  has  the  privilege  of  ex- 
amining it  if  he  desires. 

Mr.  PRATT. — Q.  I  will  ask  you  whether  you  dis- 
posed of  any  of  your  property  between  the  27th  of 
November,  1911,  and  the  time  you  filed  your  petition 
in  bankruptcy,  (interrupted) 

A.  No,  I  did  not. 

Q.  — excepting  the  lay  on  the  Last  Chance  Associ- 
ation on  Engineer? 

A.  No,  sir. 

Q.  Aside  from  that,  there  was  nothing  disposed  of 
in  between  time? 

A.  No. 
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Q.  And  the  value  of  your  property,  as  set  up,  in 
your  bankruptcy  petition,  was  the  same  on  the  27th 
day  of  November,  1911,  as  it  was  at  the  time  the 
petition  was  filed,  was  it  not? 

A.  I  think  it  was. 

Mr.  PRATT. — I  would  like  to  offer  the  petition  in 
bankruptcy  in  evidence  in  this  case. 

Mr.  HEILIG. — I  shall  object  thereto,  as  unneces- 
sarily incumbering  the  record.  Counsel  can  read 
from  it  into  the  record  anything  that  he  says  is 
pertinent  to  the  matter,  but  I  object  to  the  offer  of 
the  whole  instrument. 

Mr.  PRATT. — I  would  just  as  soon  read  the  por- 
tions then. 

The  petition  in  bankruptcy  sets  up  that  you  have 
household  goods  and  furniture  and  a  house  on  placer 
claim  number  4  below  discovery  on  Ester  Creek  of 
the  value  of  $150.00;  wearing  apparel  $150.00;  watch 
and  jewelry  $50.00.  That  you  have  one  tank  40  by 
6  by  6,  one  tank  12  by  6  by  6,  400  feet  of  ^-inch 
cable,  one  saw  arbor,  30-fnch  circular  rip  saw,  one 
30-inch  cut-off  saw,  one  Rochester  lamp,  50  pounds 
boiler  compound,  3  cars,  200  feet  of  3-inch  pipe,  one 
house;  all  on  the  lower  1,000  feet  of  the  Last  Chance 
Association,  valued  at  $1,000.  One  80-horsepower 
marine  boiler  situated  on  the  Last  Chance  Association 
claim  on  Engineer  Creek,  $1,600.  Due  from  T.  Peter- 
son for  money  paid  to  him  on  account  of  wood  not 
delivered  $1,101.95.  Due  by  Arthur  McNeer  of 
Fairbanks,  Alaska,  for  money  paid  him  on  account 
of  wood  and  timber  contracted  for  and  not  delivered 
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^^SA.  Undivided  one-eighth  interest  in  the  Junctiori 
Association  placer  mining  claim,  situate  on  Caribou 
Creek,  a  tributary  of  Nome  Creek,  a  tributary  of 
Beaver  River,  in  the  Fairbanks  Recording  District, 
Alaska;  estimated  value,  unknown.  Undivided  one- 
eighth  interest  in  the  Paystreak  Association  placer 
mining  claim,  situate  on  Alder  Creek,  a  tributary  of 
Ester  Creek,  in  the  Fairbanks  Recording  District, 
Alaska,  value  unknown.  That  is  all  the  property 
which  you  have  set  up  in  your  petition.  That  was  all 
you  had  on  the  27th  of  November,   1911? 

A.  Yes,  sir. 

Q.  And  you  claim  an  exemption  on  that  household 
furniture  and  the  wearing  apparel? 

A.  Yes,  sir. 

Q.  Now,  those  mining  claims  which  you  mention 
in  your  schedule  were  just  "wildcats"  and  of  no 
value,  were  they? 

A.  I  never  saw  them  at  all.  Parties  told  me  they 
had  staked  me  in. 

Q.  They  had  no  market  value  at  all? 

A.  Not  that  I  could  tell.  They  might  possibly 
be  good,  and  they  might  not.  The  Caribou  Creek 
mining  claim,  there  are  good  possibilities  on  that, 
according  to  the  parties  that  staked  it.  He  owns 
about  twelve  miles  of  ground  there,  and  there  is 
a  possibility  of  something  good  there.  They  had 
found  good  prospects.  I  had  prospected  on  the  creek 
below,  and  it  showed  very  favorable.  It  was  shallow, 
a  good  working  proposition,  the  creek  below  that. 
Outside  of  that,  I  know  nothing  about  it. 
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Q.  Your  lay  on  the  Last  Chance  Association  claim 
on  Engineer  Creek  you  forfeited  the  next  day  after 
the  27th,  didn't  you? 

A.  I  assigned  it. 

Q.  You  assigned  it  over? 

A.  Yes. 

Q.  Did  you  get  any  consideration  for  it? 

A.  No,  sir. 

Q.  What  was  the  value  of  that  lay  in  your  estima- 
tion on  the  27th? 

A.  Well,  it  was  pretty  hard  to  estimate. 

Q.  You  couldn't  have  sold  it  for  anything,  could 
you? 

A.  I  could  no  have  sold  it  for  anything.  But  if  it 
had  been  properly  worked,  I  am  satisfied  it  was  equal 
to  the  debts,  but  I  couldn't  say  that  there  was  profit 
in  that  particular  ground  or  not.  But  there  were  two 
blocks  of  ground  untouched  above,  included  in  that 
lay,  and  which  could  have  been  opened  up  much 
easier  than  the  piece  of  ground  that  1  did  open. 

Q.  But  you  couldn't  have  sold  it  for  anything  at 
that  time. 

A.  I  don't  know  as  I  could.  The  people — (Inter- 
rupted) 

Q.  The  ground  was  wet,  wasn't  it? 

Mr.  HEILIG. — Let  him  finish  his  answer. 

Mr.  PRATT. — I  want  an  answer  yes  or  no?  Q.  The 
ground  was  wet,  was  it  not? 

A.  Yes. 

Q.  What  was  the  value  of  the  Daly  Bench  upon 
the  27th  of  November,  1911? 
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A.  Well,  it  was  of  unknown  value.  There  were  no 
holes  to  bedrock. 

Q.  It  was  considered — (Interrupted) 

A.  There  was  no  pay  struck  on  that  ground  at 
that  time. 

Q.  It  was  considered  valuable,  was  it  not? 

A.  It  was  guess  work. 

Q.  Horner  and  Wheeler  and  Wagner  had  struck 
rich  pay  up  above  it? 

A.  They  had. 

Q.  And  the  presumption  was  that  the  paystreak 
ran   right  across  the   Daly   Bench? 

A.  No.  They  put  down  two  drill  holes  on  the 
Daly  Bench,  and,  as  far  as  I  found  out,  they  got  no 
pay  in  either  one  of  them.  And  Wheeler  and  Wag- 
ner's idea  was  that  the  pay  just  crossed  a  very  small 
corner  of  the  Daly  Bench,  and  that  was  their  reason 
for  compromising  for  seventy-five  feet  off  of  the  upper 
end  of  the  Daly  Bench — compromising  that  litigation. 
And  as  Wichman  told  me  after  the  compromise  was 
made:  "Anything  you  can  get  out  of  that  ground,  you 
can  put  in  your  eye." 

Q.  It  was  pretty  generally,  among  other  people, 
thought  to  be  a  rather  valuable  claim? 

Mr.  HEILIG. — We  object  as  too  general. 

A.  Everybody  had  their  idea  in  which  way  the 
paystreak  ran. 

Mr.  PRATT. — Q.  It  could  have  been  sold  in  the 
market  for  considerable  over  ten  thousand  dollars 
at  that  time? 

Mr.  HEILIG.— What  is  that? 
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A.  On  the  27th  of  November,  1911? 
Mr.  HEILIG  (to  Mr.  Pratt).— What  are  you   re- 
ferring to? 
Mr.  PRATT.— The  Daly  Bench. 
A.  I  think  it  is  possible. 
The  COURT.— Q.  What  was  the  answer? 
A.  It  is  possible. 

Mr.  HEILIG.— I  didn't  catch  that  question. 

Mr.  PRATT.— I  asked  if  it  couldn't  have  been  sold 
in  the  market  upon  the  27th  day  of  November,  1911, 
for  over  ten  thousand  dollars. 

Mr.  HEILIG.— The  whole  of  the  Daly  Bench? 

Mr.  PRATT.— Yes. 

Mr.  HEILIG — If  the  witness  knows. 

Q.  (Witness)  I  suppose  it  could  have  been.  Ev- 
erybody was  anxious — everybody  had  their  idea  of 
which  way  the  paystreak  ran.  Some  people  thought 
it  came  diagonally  across  the  claim  and  others 
thought  there  was  just  a  little  pay  on  one  corner. 

Mr.  PRATT.— Q.  Since  that  time  it  has  been 
worked  upon  a  lay? 

A.  Yes. 

Q.  A  lease? 

A.  Yes. 

Q.  And  the  royalties  accruing  to  a  one-quarter  in- 
terest have  amounted  to  over  five  thousand  dollars, 
haven't  they? 

A.  I  believe  they  have. 

Q.  The  royalty  to  one-quarter  being  five  per  cent? 

A.  Yes.  There  has  been  something  over  a  hun- 
dred thousand  dollars  came  out  of  that  corner  of  the 
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Daly  Bench. 

Mr.  PRATT. — 1  offer  in  evidence  a  certified  copy 
of  the  deed  from  H.  J.  Patterson  to  Mariam  A.  Pat- 
terson made  on  the  27th  of  November,  1911. 

Mr.  HEILIG. — We  will  object  to  the  offer  purely 
upon  the  ground  that  it  is  unnecessarily  incumbering 
the  record.  We  have  alleged  in  our  answer  this  very^ 
deed,  and  they  have  alleged  in  their  reply, — set  up 
affirmatively  that  this  transfer  was  made  on  this  day 
by  this  defendant. 

Mr.  PRATT. — For  this  reason:  The  deed  shows 
the  consideration  to  be  one  dollar,  and  also  there 
are  recitals,  and  1  would  like  to  have  the  deed  in 
evidence. 

Mr.  HEILIG. — We  insist  upon  our  objections. 

The  COURT.— It  may  be  admitted,  if  that  is  the 
only  objection,  but  it  does  not  appear  to  me  to  be 
necessary. 

(Marked  as  Plaintiff's  Exhibit  "A".) 
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THIS  INDENTURE  made  and  entered  into  this 
27th  day  of  November,  A.  D.  1911,  by  and  between 
H.  J.  Patterson,  of  Fairbanks,  Alaska,  party  of  the 
first  part,  and  Mariam  A.  Patterson,  of  the  same 
place,  party  of  the  second  part, 

WITNESSETH:  That  the  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  One  Dollar 
($1.00)  lawful  money  of  the  United  States  of  Ameri- 
ca, to  him  in  hand  paid  by  the  party  by  the  second 
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part,  the  receipt  of  which  is  hereby  acknowledged, 
hath,  granted,  bargained,  and  sold,  conveyed,  remised, 
released  and  quitclaimed,  and  by  these  presents  doth 
grant,  bargain,  sell,  convey,  remise,  release  and  for- 
ever quitclaim  unto  the  said  party  of  the  second  part, 
her  heirs  and  assigns,  all  his  right,  title  and  interest, 
being  an  undivided  one-fourth  interest  of,  in  and  to 
that  certain  bench  placer  mining  claim  situate  in  the 
Fairbanks  Precinct,  Alaska,  on  the  left  limit  of  Ester 
Creek,  and  known  as  the  Pat  Daly  bench  placer 
mining  claim,  being  the  second  bench  claim  on  the 
left  limit  and  about  opposite  No.  Three  (3)  creek 
claim  below  Discovery  on  said  Ester  Creek,  and  lo- 
cated by  Pat  Daly  on  December  1st,  1905; 

TO  HAVE  AND  TO  HOLD  the  same,  together 
with  the  appurtenances  and  improvements  thereon, 
to  and  unto  the  said  party  of  the  second  part,  her 
heirs  and  assigns  forever. 

IN  WITNESS  WHEREOF  the  said  party  of  the 
first  part  has  hereunto  set  his  hand  and  seal  this  the 
day  and  year  first  above  written. 

H.  J.  PATTERSON.  [Seal] 

Signed,  sealed  and  delivered   in   the  presence   of 
G.  B.  Erwin,  F.  R.  Clark. 
United  States  of  America, 
Territory  of  Alaska, 
Fairbanks  Precinct, — ss. 

THIS  IS  TO  CERTIFY  that  on  this  27th  day  of 
November,  A.  D.  1911,  before  me,  the  undersigned, 
a  notary  public  in  and  for  the  Territory  of  Alaska, 
duly  commissioned  and  sworn,  personally  came  H.  J. 
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Patterson,  known  to  me  to  be  the  person  described 
in  and  who  executed  the  foregoing  quitclaim  deed, 
and  who  acknowledged  to  me  that  he  executed  and 
delivered  the  same  freely  and  voluntarily,  for  the 
uses  and  purposes  therein  mentioned. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  notarial  seal  and  hand  the  day  and  year  in 
this  certificate  first  above  written. 

[Seal]  G.  B.  ERWIN, 

A  Notary  Public  in  and  for  the  Territory  of  Alaska. 

Filed  for  record:  1  day  of  December,  1911,  at  30 
min.  past  9  A.  M. 

John   F.  Dillon,  Recorder. 
By  C.  E.  Wright,  Deputy. 


Mr.  PRATT. — Q.  Mr.  Patterson.  This  deed  from 
yourself  to  your  wife  upon  the  27th  day  of  Novem- 
ber, 1911,  recites  that  it  is  given  in  consideration  of 
one  dollar.  As  a  matter  of  fact,  you  received  nothing 
upon  the  27th  in  payment  for  this  deed — considera- 
tion for  the  deed — did  you? 

A.  Well,  it  was  merely  a  transfer. 

Q.  You  received  nothing  at  all  at  the  time  this 
deed  was  made  out,  did  you,  from  your  wife? 

A.  Well,  my  wife  wasn't  present  at  the  time  it  was 
made.    My  wife  was  on  Engineer. 

Q.  Was  there  any  money  paid  to  you,  or  any  valu- 
able consideration  given  to  you,  on  the  27th  of  No- 
vember, as  a  consideration  for  this  deed? 

A.  No,  there  was  not  at  the  time. 

Q.  Mr.  Patterson.    Your  creditors  had  commenced 
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to  press  you  considerable  about  the  27th  and  a  little 
prior  thereto,  had  they  not? 

A.  As  soon  as  I  commenced  to  take  out  money, 
the  creditors  commenced  to  press  me — this  one  and 
then  the  other — for  two  or  three  months. 

Q.  They  had  particularly  pressed  you  after  the 
15th  of  November,  hadn't  they,  up  to  the  time  of 
the  transfer? 

A.  I  don't  know  as  they  were  any  worse  then  than 
they  were  any  other  time.  The  cleanups  were  larger, 
and  of  course  everyone  wanted  a  little  more  and 
a  little  more.  They  wanted  more  than  their  pro- 
portion of  what  was  coming  out. 

Q.  You  had  issued  several  checks  on  your  bank 
account  which  had  been  refused  prior  to  the  27th? 

A.  Prior  to  the  27th  I  think  there  were  only  two 
checks.  And  Mr.  Bruning  told  me  that  he  only  held 
them  up  until  the  next  week;  one  check  issued  to 
Mr.  Peoples  and  one  to  Brumbaugh,  Hamilton  ^ 
Kellogg.  He  told  me  that  he  told  Peoples  that  he 
would  have  to  wait  until  next  week  or  next  cleanup. 

Q.  Mr.  Peoples  held  a  check  for  a  thousand  dol- 
lars, issued  on  the  15th  of  November? 

A.  I  am  not  sure.    I  think  it  was  near  that  date. 

Q.  Which  never  was  paid,  was  it? 

A.  I  don't  know. 

Q.  Mr.  Patterson.  In  addition  in  addition  to  the 
title  to  one-quarter  of  the  Daly  Bench  which  you  had 
on  the  27th  of  November,  1911,  you  also  had  a  lease 
upon  the  whole  claim,  did  you  not? 
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A.  Yes.  Prior  to  the  27th  of  November,  1911  you 
say? 

Q.  Yes.  On  that  day  you  had  a  lease,  didn't  you, 
on  the  whole  claim? 

A.  I  made  an  assignment  of  the  lease  to  Mr.  Ham- 
ilton, and  also  the  deed  on  that  day.  I  had  the 
lease — (Interrupted) 

Q.  You  made  an  assignment  of  the  lease  that  same 
day? 

A.  Yes,  sir. 

Q.  To  Hamilton? 

A.  Yes,  sir. 

Q.  And  you  reserved  five  per  cent  as  royalty  to 
yourself,  did  you  not? 

A.  Five  per  cent  to  the  quarter  interest. 

Q.  You  reserved  it  to  yourself,  did  you  not? 

A.  \^ell,  yes,  for  that  quarter  interest. 

Q.  Mr.  Hamilton  went  ahead  and  worked  the 
ground  under  that  lease,  did  he  not,  paying  five  per 
cent  into  Court  in  this  case  under  the  mjunction 
order? 

A.  Yes,  sir. 

Q.  And  the  money  is  now  in  this  Court? 

A.  Yes,  sir. 

Q.  In  addition  to  assigning  the  lease  on  the  Daly 
Bench  to  Hamilton  on  the  27th,  and  transferring  the 
title  to  your  wife  upon  the  27th,  on  the  28th  you 
transferred  your  lay  on  the  Last  Chance  Association 
on  Engineer,  did  you  not? 

A.  Well,  I  don't  know  whether  it  was  the  28th,  or 
just  exactly  what  date.    There  were  so  many  differ- 
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ent  arrangements  entered  into  there  at  that  time. 
There  was  applications  for  a  receiver,  and  an  as- 
signment made  out  for  Stocker,  and  then  a  receiver 
appointed.  Then,  after  the  receivership  was  entered, 
there  was  an  assignment  made  to  twenty-five  of  the 
working  men  to  take  over  the  proposition  and  go 
ahead  and  work  out  this  blocked-out  ground. 
Mr.  PRATT.— That  is  all. 


CROSS-EXAMINATION. 

By  Mr.  HEILIG. — Q.  Counsel  has  just  asked  you 
in  regard  to  the  transfer  of  the  lease  to  Hamilton  that 
you  had  received  from  Wickersham,  and  the  sub- 
lease which  you  made  to  Hamilton.  I  ask  you 
whether  the  instrument  which  I  now  show  you 
(handing  paper  to  witness)  is  the  writing  evidencing 
that  transaction? 

A.  Yes,  sir. 

Q.  Was  it  signed  by  you? 

A.  Yes,  sir. 

Q.  Was  that  the  lease  under  which  Mr.  Hamilton 
operated? 

A.  Yes,  sir. 

Mr.  HEILIG.— We  offer  it  in  evidence. 

Mr.  PRATT.— No  objection. 

(Marked  Defendant's  Exhibit  I.) 


DEFENDANT'S  EXHIBIT  1. 
This  indenture  of  lease  made  and  entered  into  this 
27th  day  of  November,  1911,  by  and  between  H.  J. 
Patterson  of  Fairbanks,  Alaska,  as  party  of  the  first 
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part,  and  H.  C.  Hamilton  of  the  same  place  as  party 
of  the  second  part,  witnesseth: 

Whereas  by  indenture  of  lease  dated  October  12, 
1911,  James  Wickersham  did  lease,  let  and  demise 
imto  the  said  H.  J.  Patterson  that  certain  placer 
mining  claim  known  as  the  "Daly  Bench,"  situate 
on  the  left  limit  of  Ester  Creek,  second  tier,  abouf 
opposite  creek  claim  number  three  below  discovery  on 
said  creek,  in  the  Fairbanks  Recording  District,  Alas- 
ka, for  the  term  commencing  October  12,  1911,  and 
ending  October  12,  1915; 

And  whereas  said  James  Wickersham  has  consent- 
ed to  the  subletting  of  said  demised  premises  by 
the  said  H.  J.  Patterson  to  the  said  H.  C.  Hamilton 
upon^  the  terms  and  conditions  in  said  lease  set  forth ; 

Now  therefore  this  indenture  witnesseth  that  the 
said  H.  J.  Patterson  does  hereby  lease,  demise  and 
sublet  unto  the  said  H.  C.  Hamilton  all  of  the  placer 
mining  claim  above  described,  including  all  his  right, 
title  and  interest  therein  held  by  the  said  H.  J.  Pat- 
terson as  lessee  of  the  said  Wickersham  and  in  his 
own  right  as  owner  of  an  undivided  one-fourth  part 
of  the  title  to  said  mining  claim,  to  have  and  to  hold 
unto  the  said  H.  C.  Hamilton  for  and  during  the 
term  commencing  this  day  and  ending  October  12, 
1915,  upon  the  same  terms,  conditions  and  coven- 
ants and  subject  to  the  same  terms  and  conditions 
as  in  said  lease  from  James  Wickersham  to  said  H.  J. 
Patterson  set  forth,  excepting,  however,  that  the  said 
H.  C.  Hamilton  shall  pay  as  royalty  and  rental  as 
such  lessee  twenty-five  per  cent  of  the  gross  amount 
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of  each  and  every  cleanup  of  gold  and  gold  dust  made 
by  him  upon  said  demised  premises  to  the  said  James 
Wickersham,  and  shall  pay  in  addition  thereto  five 
per  cent  of  the  gross  amount  of  each  and  every 
cleanup  of  gold  and  gold  dust  made  by  him  upon 
said  premises  to  the  said  H.  J.  Patterson,  but  in  all 
other  respects  the  terms,  covenants  and  conditions 
of  said  lease  from  Wickersham  to  Patterson  shall  be 
binding  upon  the  said  li.  C.  Hamilton  with  the  same 
force  and  effect  and  to  all  intents  and  purposes  as 
it  he  were  a  party  named  as  lessee  in  said  lease. 

And  the  said  H.  C.  Hamilton  hereby  agrees  to 
comply  with  and  perform  all  the  covenants  and  con- 
ditions in  this  lease  contained  and  as  well  those  con- 
tained in  said  lease  from  Wickersham  to  Patterson 
to  the  same  extent  and  effect  as  if  they  were  fully 
set  out  and  repeated  in  this  indenture,  and  to  thai 
end  said  lease  and  the  terms,  covenants  and  condi- 
tions therein  referred  to  and  hereby  referred  to 
and  made  a  part  of  this  lease. 

In  witness  whereof  the  parties  of  the  first  and 
second  part  have  hereunto  set  their  hands  and  seals 
this  27th  day  of  November,  1911. 

H.  J.  PATTERSON.     (Seal.) 
H.  C.  HAMILTON.     (Seal.) 

In  presence  of  Albert  R.  Heilig,  G.  B.  Erwin. 


District  of  Alaska, 
Fourth  Division, — ss. 

Before  me  the   undersigned   authority   personally 
appeared  H.  J.  Patterson  and  H.  C.  Hamilton,  each  of 
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whom  are  personally  known  by  me  and  known  by  me 
to  be  the  individuals  described  in  and  who  executed 
foregoing  instrument,  and  each  of  them  duly 
acknowledged  that  he  signed  and  sealed  the  same  as 
his  free  and  voluntary  act  and  deed  for  the  uses  and 
purposes  therein  set  forth. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  Fairbanks,  Alaska,  this 
27th  day  of  November,  1911. 

(Notarial  Seal)  ALBERT  R.  HEILIG, 

Notary  Public,  District  of  Alaska. 

I  hereby  consent  to  the  subletting  of  the  mining 
ground  described  in  the  lease  referred  to. 

JAMES  WICKERSHAM, 
By  HENRY  T.  RAY,  His  Atty.  in  Fact. 


Q.  This  is  dated  the  27th  of  November,  1911;  bu 
H.  J.  Patterson  party  of  the  first  part,  to  H.  C. 
Hamilton,  party  of  the  second  part.  I  ask  the  wit- 
ness at  this  time:  This  assignment  of  the  lease 
that  you  had  gotten  from  Wickersham  was  made  at 
a  time  when  the  legal  title  to  this  quarter  interest  in 
the  Daly  Bench  was  still  in  your  name? 

A.  It  was. 

Q.  After  this  transaction,  you  made  the  deed  to 
your  wife. 

A.  Practically,  pretty  nearly.    Yes. 

Q.  Now,  then,  it  reads  (reads)  "Whereas  by  in- 
"enture  of  lease  dated  October  12,  1911,  James 
"Wickersham  did  lease,  let  and  demise  unto  the  said 
"H.  J.   Patterson  that  certain   placer  mining  claim 
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"known  as  the  "Daly  Bench"  situate  on  the  left  limit 
"of  Ester  Creek,  second  tier,  about  opposite  creek 
"claim  number  three  below  discovery  on  said  creek, 
"in  the  Fairbanks  Recording  District,  Alaska,  for 
"the  term  commencing  October  12,  1911,  and  ending 
"October  12,  1915; 

"And  whereas  the  said  James  Wickersham  has  con- 
"sented  to  the  subletting  of  said  demised  premises  by 
"the  said  H.  J.  Patterson  to  the  said  H,  C.  Hamil- 
"ton  upon  the  terms  and  conditions  in  said  lease  set 
"forth; 

"Now  therefore  this  indenture  witnesseth  that  the 
"said  H.  J.  Patterson  does  hereby  lease,  demise  and 
"sublet  unto  the  said  H.  C.  Hamilton  all  of  the 
"placer  mining  claim  above  described,  including  all 
"his  right,  title  and  interest  therein  held  by  the  said 
"H.  J.  Patterson  as  lessee  of  the  said  Wickersham 
"and  in  his  own  right  as  owner  of  an  undivided  one- 
"fourth  part  of  the  title  to  said  mining  claim,  to  have 
"and  to  hold  unto  the  said  H.  C.  Hamilton  for  and 
"during  the  term  commencing  this  day  and  ending 
"October  12,  1915,  upon  the  same  terms,  conditions 
"and  covenants  and  subject  to  the  same  terms  and 
"conditions  as  in  said  lease  from  James  Wickersham 
"to  said  H.  J.  Patterson  set  forth,  excepting  however 
"that  the  said  H.  C.  Hamilton  shall  pay  as  royalty 
"and  rental  as  such  lessee  twenty-five  per  cent  of  the 
"gross  amount  of  each  and  every  cleanup  of  gold 
"and  gold  dust  made  by  him  upon  said  demised 
"premises  to  the  said  James  Wickersham  and  shall 
"pay  in  addition  thereto  five  per  cent  of  the  gross 
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^'amount  of  each  and  every  cleanup  of  gold  and  gold 
*'dust  made  by  him  upon  said  demised  premises  to 
"the  said  H.  J.  Patterson,  but  in  all  other  respects 
"the  terms,  covenants  and  conditions  of  said  lease 
"from  Wickersham  to  Patterson  shall  be  binding 
"upon  the  said  H.  C.  Hamilton  with  the  same  force 
"and  effect  and  to  all  intents  and  purposes  as  if  he 
"were  a  party  named  as  lessee  in  said  lease."  This 
five  per  cent  which  you  refer  to  in  this  transfer  and 
lease  to  Hamilton  is  what  you  have  testified  was 
the  five  per  cent  which  was  to  accrue  to  the  quarter 
interest  in  the  Daly  Bench,  the  title  to  which  had 
been  made  to  you  by  judge  Wickersham? 

Mr.  CLARK. — We  object  as  calling  for  a  legal 
conclusion;  and  the  instrument  speaks  for  itself. 

The  COURT.— Overruled.  I  think  it  is  conceded 
by  the  pleadings  on  both  sides. 

Mr.  CLARK. — I  don't  think  he  testified  in  regard 
to  that.  We  contend  that  the  lease  originally  called 
for  25  per  cent  and  that  he  assigned  20  per  cent— 
that  it  caled  for  30  per  cent. 

Mr.  HEILIG. — You  haven't  shown  any  such  thing, 
and  the  lease  is  here. 

Q.  I  will  now  ask  you  whether  the  instrument  I 
show  you  is  the  original  lease  which  James  Wicker- 
sham executed  to  you.  (Exhibiting  same  to  wit- 
ness) 

A.  Yes  sir. 

Q.  The  sheet  attached  to  the  original  lease  pur- 
porting to  be  signed;  "James  Wickersham  by  Henry 
"T.  Ray,  his  attorney  in  fact,"  do  you  know  who  at- 
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tached  that  and  who  executed  it.  (Handing  same  to 
witness) 

A.  Yes,  sir, 

Q.  Who  was  it? 

A.  Henry  T.  Ray. 

Q.  He  was  the  attorney  in  fact  of  James  Wicker- 
sham? 

A.  Yes  sir. 

Mr.  HEILIG.— We  offer  this  in  evidence. 

Mr.  PRATT. — No  objection. 

(Marked  as  Defendants  Exhibit  2) 

Mr.  HEILIG.— We  want  to  call  the  Court's  atten- 
tion to  the  fact,  at  this  time,  that  this  is  a  lease 
dated  the  12th  of  October,  1911,  made  by  judge  Wick- 
ersham  to  H.  J.  Patterson  (reads)  "Witnesseth: 
"That  the  party  of  the  first  part" — That  is  James 
Wickersham — "is  the  owner  of  an  undivided  three- 
"fourths  interest  in,  and  the  party  of  the  second 
"part"  — that  is  H.  J.  Patterson — "is  the  owner  of  an 
"undivided  one-quarter  interest  in,  that  certain  placer 
"mining  claim  known  as  the  "Daly  Bench"  situated 
on  the  left  limit  of  Ester  Creek."  Then  he  leases  the 
whole  of  the  premises  to  Patterson  upon  a  royalty  of 
twenty  five  per  cent  to  judge  Wickersham,  which 
was,  as  shown  by  the  attached  instrument,  signed  by 
James  Wickersham  through  his  attorney  in  fact 
Henry  T.  Ray.  Will  you  admit  that  Henry  T.  Ray 
is  his  attorney  in  fact? 

Mr.  CLARK.— Yes,  we  admit  it. 

Mr.  HEILIG.— You  admit  that  Henry  T.  Ray  was 
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at  that  time  attorney  in  fact,  with  power  to  execute 
such  instrument? 

Mr.  PRATT.— Surely. 

Mr.  HEILIG.— That  subsequently  Mr.  Wickersham 
by  his  attorney  in  fact  reduced  that  twenty-five  per 
cent  royalty  to  twenty  per  cent  to  Mr.  Wickersham, 
and  the  five  per  cent,  which  was  provided  for  in  this 
transfer  to  sublease  which  Mr.  Patterson  made  to 
Hamilton,  was  never  reduced. 

Q.  Mr.  Patterson.  You  had  an  agreement  with 
Judge  Wickersham — a  lease  from  him — prior  to  this 
instrument  dated  the  12th  of  October,  1911? 

Mr.  PRATT.— We  object— (Interrupted) 

A.  Yes  sir. 

Mr.  PRATT.  — for  the  reason  that  it  is  not  proper 
cross-examination  and  incompetent.  (Argument)  It 
is  part  of  their  defence. 

The  COURT. — I  think  they  have  a  right  to  go 
into  the  full  transaction  on  cross  examination.  You 
inquired  in  regard  to  the  consideration  for  this  trans- 
fer, and  they  have  a  right  to  go  back  of  it  to  show 
what  the  consideration  was. 

Mr.  HEILIG. — Q.  I  believe  you  stated  that  you 
had  a  prior  agreement  and  lease  from  judge  Wick- 
ersham made  on  the  19th  of  September  1910. 

A.  1  did. 

Q.  I  will  ask  you  whether  that  (Producing  paper) 
is  the  instrument,  signed  by  you  and  judge  Wicker- 
sham. 

A.  Yes  sir. 

Mr.  HEILIG.— I  offer  it  in  evidence. 
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Mr.  PRATT. — We  object,  for  the  same  reasons  as- 
signed a  while  ago,  as  not  cross-examination,  and  as 
part  of  their  own  case. 

The  COURT. — Objection  overruled.  (Plaintiff  ex- 
cepts) 

(Marked  Defendants'  Exhibit  3) 

Mr.  HEILIG. — This  is  the  instrument  I  referred  to 
"as  "the  first  agreement"  entered  into.  It  is  an 
agreement  and  a  lease,  dated  the  19th  of  September, 
1910,  (reads)  "By  and  between  James  Wickersham, 
"of  Fairbanks,  Alaska,  party  of  the  first  part,  and  H. 
''J.  Patterson,  of  Ester  Creek,  Fairbanks  Precinct 
"Alaska,  party  of  the  second  part,  witnesseth:  That 
"the  party  of  the  first  part" — that  is  James  Wicker- 
sham— "is  the  owner  and  in  possession  of  that 
"certain  placer  mining  claim  known  as  the  'Daly 
"Bench'  situate  on  the  left  limit  of  Ester  Creek  in 
"the  second  tier  of  benches  and  about  opposite  Nos. 
"2  and  3  below  Discovery  on  the  said  left  limit  of 
"said  Ester  Creek,  Fairbanks  Precinct,  Territory  of 
"Alaska,  and  the  party  of  the  second  part  desires  to 
"prospect  thereof  and  to  take  a  lease  for  the  future 
"working  thereof;  in  consideration  of  the  sinking 
"of  a  hole  from  the  surface  to  bedrock  thereon  for 
"the  purpose  of  prospecting  the  said  ground  and  de- 
"termine  its  value  by  the  party  of  the  second  part  at 
"his  own  expense,  the  party  of  the  first  part  does 
"hereby  agree  to  make,  sign  and  deliver  to  the  party 
"of  the  second  part  a  quitclaim  deed  to  an  un- 
"divided  one-fourth  interest  in  the  said  premises; 
"the  party  of  the  second   part  undertakes   hereby, 
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"in  consideration  of  said  agreement  and  transfer  to 
"sink  said  hole  upon  the  said  premises  and  to 
"do  the  assessment  work  for  the  year  1910  without 
"any  expense  whatever  to  the  party  of  the  first 
"part;"  That  is  the  agreement  relating  to  the  transfer 
of  the  one-quarter  interest,  and  expresses  the  con- 
sideration. Then  follows:  (reads)  "In  further  con- 
"sideration  of  the  rents,  royalties,  covenants  and 
"agreements  hereinafter  reserved  and  by  the  said 
"party  of  the  second  part  to  be  kept,  paid,  and  per- 
"formed,  the  party  of  tile  first  part  does  hereby  grant, 
"demise,  let  and  lease  unto  the  said  party  of  the 
"second  part  the  whole  of  the  said  premises  to- 
"gether  with  the  appurtenances" — and  so  on,  and  then 
the  customary  terms  of  a  mining  lease. 

Q.  Mr.  Patterson.  Under  this  instrument  which  I 
have  just  referred  to,  did  you,  as  a  layman,  com- 
mence mining  operations  on  the  Daly  Bench? 

A.  No  sir. 

Q.  I  call  your  attention  to  the  fact  that  this  in- 
strument requires  you  as  a  lessee  of  those  premises 
to  work  steadily  and  continuously.  — (Interrupted) 

Mr.  CLARK. — We  want  it  understood  that  our  ob- 
jection goes  to  the  entire  amount  of  this  class  of 
testimony. 

The  COURT.— Yes.    I  understand. 

Mr.  HEILIG. — Q.  To  work  steadily  and  con- 
tinuously in  mining  on  that  ground.  And  I  ask  you, 
in  view  of  the  fact  that  you  have  stated  that  you 
did  not  do  that,  what  was  the  result  of  your  failure 
to  perform  the  terms  of  your  lease,  or,  rather,  what 
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action  did  judge  Wickersham  take  in   view  of  the 
fact  that  you  had  failed  to  perform  it? 

A.  He  forfeited  the  lease. 

Q.  You  assented  to  that?  You  admitted  that  you 
had  failed  to  comply  with  the  terms  of  the  lease? 

A.  Yes.    And  I  lost  possession  of  the  ground. 

Q.  Then,  as  I  understand,  Judge  Wickersham 
made — Let  me  ask  you:  Did  Judge  Wickersham 
recognize  that  the  consideration  for  the  transfer  of 
the  quarter  interest  referred  to  in  this  agreement 
had  been  performed? 

Mr.  CLARK. — We  object  as  calling  for  a  conclu- 
sion of  the  witness. 

Mr.  HEILIG. — Q.  I  will  ask  this  witness  to  state 
what  judge  Wickersham  said  in  regard  to  your  right 
to  the  transfer  of  the  quarter  interest. 

Mr.  CLARK. — We  object  as  hearsay. 

The  COURT. — He  may  answer,  subject  to  the  ob- 
jection. 

A.  Wickersham  agreed  to  make  a  deed  to  the  quar- 
ter interest.  But,  so  far  as  continuing  the  lay,  he 
would  not  do  it,  because  conditions  had  changed,  and, 
before  I  could  .get  a  new  lease  from  Wickersham,  I 
had  to  assume  a  lot  of  extra  heavy  duties  that  didn't 
occur  in  the  first  lease.  But,  if  I  wanted  to  drop  the 
lease  altogether,  he  offered  to  deed  to  me  the  quar- 
ter interest. 

Q.  (By  Mr,  Heilig)  I  will  ask  you  whether  you 
recollect  any  statement  on  his  part,  that  he  admitted 
that  you  had  performed  the  conditions  of  the  trans- 
fer. 
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Mr.  CLARK. — We  object  as  hearsay  and  leading. 

The  COURT.— Do  you  (to  Mr.  Clark)  contend 
that  he  had  not? 

Mr.  HEILIG. — They  are  basing  their  title  on  that 
very   fact. 

The  COURT. — Objection  overruled. 

A.  At  the  time  we  surveyed  the  ground  during — 
When  Wickersham  came  in  here,  I  took  Wicker- 
sham  to  the  ground  and  showed  him  the  drill  holes 
and  showed  him  the  bedrock  that  had  been  dumped 
out,  and  he  was  satisfied  that  those  holes  went  to 
bedrock. 

Mr.  HEILIG.— Q.  Who  caused  those  holes  to  bed- 
rock to  be  sunk? 

Mr.   PRATT.— We  object  as— (Interrupted) 

A. — Mrs.   Patterson. 

Mr.  PRATT. immaterial,  not  proper  cross-ex- 
amination. 

The  COURT.— Overruled    (Plaintiff  excepts.   Al- 
lowed) 

Mr.  HEILIG. — It  goes  directly  to  the  question 
of  consideration. 

Mr.  PRATT. — It  is  part  of  their  case. 

Mr.  CLARK. — We  are  not  going  into  that  con- 
sideration. We  are  going  into  the  consideration  of 
the  deed  from  himself  to  his  wife. 

The  COURT. — I  think,  when  you  went  into  the 
question  of  consideration,  that  it  opened  up  the  en- 
tire consideration. 

Mr.  CLARK. — This  is  the  consideration  moving 
from  him  to  Wickersham  for  the  previous  transfer. 
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The  only  consideration  we  went  into  was  whether 
or  not  on  the  27th  of  November,  1911,  any  con- 
sideration passed  from  Mrs.  Patterson  to  himself  for 
this  transfer. 

The  COURT. — I  think  it  has  a  bearing  on  the  con- 
sideration of  the  second  transfer.  If  it  has  not,  it 
is  immaterial. 

Then  Mr.  CLARK.— We  except. 

Mr.  HEILIG. — Q.  Your  answer  to  my  question 
was  that  Mrs.  Patterson  caused  those  holes  to  be 
sunk  to  bedrock. 

A.— She  did. 

Q.  She  was  the  one,  was  she  not,  that  caused 
the  assessment  work  to  be  done  for  1910  on  the 
Daly  Bench? 

Mr.  CLARK.— We  object  as  leading  (Sustained) 

Mr.  HEILIG. — Q.  At  whose  expense  were  the  drill 
holes  sunk  to  bedrock  in   1910? 

A.  Mrs.  Patterson. 

Q.  Mariam  A.  Patterson,  the  defendant  here? 

A.  Yes  sir. 

Q.  I  will  ask  you  how  many  drill  holes  were  sunk 
at  her  expense. 

A.  Two. 

Q.  And  whether  that  was  the  performance,  which 
you  and  judge  Wickersham  agreed  upon,  of  the 
requirement  of  this  agreement  that  a  hole  should  be 
sunk  to  bedrock  and  the  assessment  work  for  1910 
should  be  done  on  that  claim  at  your  expense. 

A.  It  was. 

Q.  Where  did  Mrs.  Patterson  get  the  money  with 
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which  she  paid  for  sinking  those  holes? 

A.  It  was  in  payment  of  a  note  which  Mr.  Hosier, 
my  old  mining  partner  in  the  Dawson  country,  and 
I,  gave  to  her  several  years  before  we  finished  mining 
operations  upon  Ready  Bullion.  We  had  our  set- 
tlement between  ourselves  as  partners,  then  we  paid 
this  note  to  Mrs.  Patterson. 

Q.  What  is  Mr.  Hosier's  given  name? 

A.  Delbert  G.  Hosier. 

Q.  How  did  you  and  Mrs.  Patterson  generally  re- 
fer to  him? 

A.  As  "Del"    We  always  called  him  Del. 

Q.  Do  you  know  how  he  signs  his  name  gener- 
ally? 

A.  Delbert  G.  Hosier. 

Q.  Always? 

A.  D.  G.  Hosier. 

Q.  You  say  you  and  Mr.  Hosier  gave  Mrs.  Patter- 
son a  note  for  money  which  you  owed  her? 

A.  Yes  sir. 

Q.  I  show  you  a  writing  and  ask  you  if  that  is 
the  instrument  you  refer  to  (Handing  paper  to  wit- 
ness) 

A.  Yes  sir. 

Q.  Was  that  signed  by  you  and  Hosier? 

A.  Yes  sir. 

Q.  And  delivered  to  Mrs.  Patterson  at  the  time 
it  bears  date? 

A.  Yes  sir. 

Mr.  PRATT. — We  object  as  immaterial,  and  not 
proper    cross-examination. 
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Mr.  CLARK. — It  is  a  matter  of  defence. 

The  COURT. — Objection  overruled.  It  is  a  mat- 
ter that  could  be  introduced  in  defence,  but  I  think 
it  is  proper  cross-examination.  (Marked  Defend- 
ants Exhibit  4) 

(Plaintiff  excepts.     Exception   allowed) 

Mr.  HEILIG.— (Reads  Exhibit  4) 

"$500.00  Dawson,  Y.  T.  Oct  19  1905. 

"Nine  months  after  date,  we  promise  to  pay  to  Mrs. 
"H.  J.  Patterson  Five  hundred  and  00-100  dollars. 
"Value  received,  at  the  rate  of  2  per  cent  per  month. 

"Due  July  19  1906.  H.  J.  PATTERSON 

D.  G.  HOSLER." 

Q.  You  say  that  at  the  time  you  gave  her  that 
note,  it  was  for  five  hundred  dollars  which  you  had 
received  from  her  as  a  loan. 

A.  Yes  sir. 

Q.  You  and  Mr.  Hosier. 

A.  Yes  sir. 

Q.  And  the  five  hundred  dollars,  she  had  received 
as  part  of  the  output  of  a  mining  claim  which  she 
owned. 

A.  Yes  sir. 

Q.  In  Dawson.  What  was  the  number  or  name 
of  that  claim? 

A.  It  was  a  fraction  between  45  and  46  below  Dis- 
covery on  Bonanza  Creek. 

Q.  Can  you  state  approximately  how  much  money 
she  realized  from  that  claim,  as  royalty? 

Mr.  CLARK. — We  object  as  immaterial,  and  it 
is  not  cross-examination.     (Objection  sustained) 
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Mr.  HEILIG. — Q.  After  you  had  made  this  agree- 
ment with  Mr.  Wickersham  that  if  you  would  sink 
a  hole  to  bedrock  and  do  the  assessment  work  for 
1910  he  would  convey  to  you  a  quarter  interest,  and 
you  agreed  to  do  it,  what  steps  did  you  take  to  carry 
out  the  performance  of  your  part  of  the  agreement? 

Mr.  CLARK. — We  object  as  already  having  been 
gone  into.  He  testified  he  sunk  two  holes  to  bed- 
rock. 

Mr.  HEILIG. — I  am  asking  what  steps  he  took  to 
procure  the  performance  of  that  agreement. 

Mr.  CLARK. — It  is  immaterial  what  steps  he  took. 
It  is  the  ultimate  fact  that  is  material. 

Mr.  HEILIG. — Wq  want  to  show  that  he  went  to 
Mrs.  Patterson  and  stated  the  condition  of  facts 
to  her  and  made  an  agreement  with  her  that  she 
should  perform  this  contract,  and  that  she  should 
have  the  title  to  the  property. 

The  COURT. — The  objection  is  overruled. 

(Plaintiff  excepts.    Exception  allowed) 

Mr.  HEILIG. — I  will  ask  you  now:  After  you 
made  this  agreement  with  judge  Wickersham,  what 
steps  did  you  take  to  bring  about  the  performance 
of  that  part  of  the  contract? 

A.  My  first  agreement  with  judge  Wickersham  was 
simply  a  verbal  agreement.  I  came  in  and  we  talked 
the  matter  over,  and  he  told  me  what  he  would  do; 
he  would  give  me  a  seventy  five  per  cent  lease  and 
a  quarter  interest  for  sinking  a  drill  holes  and  repre- 
sentation work. 

Mr.  CLARK. — That  is  not  responsive. 
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A.  (continuing)  Then,  after  that  conversation,  we 
agreed  to  it  then,  and  he  said;  "I  will  have  those 
papers  made  out".  And  I  went  right  out  home,  and, 
when  I  got  home,  I  told  Mrs.  Patterson  the  agreement 
and  proposition  I  had  with  judge  Wickersham  and 
told  her  that  if  she  would  sink  the  drill  holes,  or  pay 
for  the  sinking  of  the  drill  holes,  that  she  could  have 
the  quarter  interest;  that  I  would  need  the  money. 
I  had  for  operating  the  mine.  And  she  consented  to 
that.  And  I  immediately  went  down  and  made  the 
contract  with  the  drill  men  to  do  it,  and  told  Mr. 
Craig  at  the  time — (Int — ) 

Mr.  CLARK.— We  object  to  what  he  told  Mr.  Craig 
as  a  self  serving  declaration. 

The  COURT. — That  would  be  self  serving. 

Mr.  CLARK.— We  withdraw  our  objection. 

Mr.  HEILIG.— Q.  You  told  Mr.  Craig—  Who  v/as 
Mr.  Craig? 

A.  Mr.  Craig  was  the  man  actually  in  charge  of 
the  drill.  There  was  Craig,  Lee  and  Estby,  I  think 
were  the  partners  in  the  drill,  but  Craig  was  looking 
after  the  business  part  of  it.  And  I  told  him 
at  the  time  that  I  had  a  lease  and  a  quarter  interest 
on  the  claim  for  sinking  the  drill  holes,  and  that 
Mrs.  Patterson  was  to  pay  for  those  holes  and  she 
was  to  have  the  quarter  interest,  and,  if  we  found 
anything,  that  I  would  go  ahead  and  open  up  the 
ground.  That  is  as  near  as  I  can  remember  it.  It 
was  a  long  time  ago. 

Q.  Now  Mr.  Craig  went  ahead — (Interrupted) 

A.  Mr.  Craig  moved  the  drill  right  up,  and  I  came 
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on  into  town,  as  Mr.  Wickersham  was  in  a  very  big 
hurry  to  get  his  business  settled  up  so  he  could  get 
out,  and  we  signed  up  the  papers.  And  when  I  came 
back,  I  went  up,  took  Mr.  Craig  up  on  the  claim 
and  showed  him  where  to  put  the  first  hole — 

Q.  You  signed  up  what  you  call  the  agreement 
dated  the  19th  of  September,  1910? 

A.  Yes.  And  when  I  came  back,  he  was  down  to 
bedrock  in  that  first  hole.  He  didn't  find  anything 
and  Mr.  Craig  had  had  a  good  deal  of  experience  in 
drilling  claims  on  the  creek  up  above,  and  we  were 
talking  about  it  and  he  suggested  futher  over  would 
be  a  better  chance,  and  we  went  over  to  the  left 
of  the  claim  and  started  another  hole,  and  that  was' 
put  down  125  feet.  The  first  one  was  100  feet  and 
the  second  one  was  125  feet.  .  They  charged  a  dol- 
lar a  foot. 

Q.  Did  you  find  anything  in  the  second  hole? 

A.  Just  a  few  colors,  a  very  few,  small  and  fine. 

Q.  How    much    was    the    charge    for    those    sep 
vices? 

A.  Two  hundred  and  twenty  five  dollars. 

Q.  Who  paid  for  it? 

Mr.  PRATT.— We  object  to  that— (Int— ) 

A.  Mrs.  Patterson. 

Mr.   PRATT. — (Continuing)   — because   it   is   not 
shown  that  he  knows,  or  how  he  knows. 

Mr.  HEILIC— Q.  How  did  she  pay  for  it? 

A.  By  check. 

Q.  I  show  you  a  paper  now,  and  ask  you  whether 
that  is  the  check  with  which  Mrs.  Patterson  paid  Mr. 
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Craig  for  that  work.    (Hands  same  to  witness) 

A.  Yes  sir. 

Q.  Did  you  see  that  check  before  it  was  delivered 
to  Mr.  Craig? 

A.  Yes  sir. 

Q.  You  saw  Mr.  Craig  take  the  check? 

A.  Yes  sir. 

Q.  You  are  familiar  with  Mrs.  Patterson's  sig- 
nature? 

A.  Yes  sir. 

Q.  Did  you  see  her  sign  the  check? 

A.  Yes  sir. 

Mr.  HEILIG.— We  offer  it  in  evidence. 

Mr.  CLARK. — Same  objection;  not  cross-examina- 
tion. 

(Objection  overruled.     Plaintiff  excepts;  allowed) 

(Marked  Defendants  Exhibit  5) 

Mr.  HEILIG. — (reads)  "Fairbanks,  Alaska,  Sept. 
"21,  1910.  Washington-Alaska  Bank.  Pay  to  the 
"order  of  Fred  Craig  $225.00  Two  Hundred,  Twenty 
"five  00-100  dollars.  Mariam  A.  Patterson."  In- 
dorsed with  the  name  of  Fred  Craig.  Also  indorsed; 
"Fairbanks  Banking  Go".  It  is  drawn  on  the  Wash- 
mgton-Alaska  Bank  with  perforations  reading:  "Paid 
9-23-10". 

Q.  You  say  that  after  that  work  of  sinking  those 
two  holes  was  done  and  this  money  paid,  you  came 
to  town  to  see  judge  Wickersham. 

A.  Yes  sir. 

Q.  How  soon  did  you  do  that? 

A.  I  think  it  was  probably  the  next  day.   Not  more 
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than  two  days  I  don't  think. 

Q.  Did  you  find  the  judge  in  town? 

A.  No.  I  met  you  on  the  corner  down  here  and 
told  you  that  I  had  put  the  holes  down,  and  you 
said  judge  Wickersharn'  had  gone  and  you  might  pos- 
sibly catch  him  at  Gibbon,  by  wire. 

Q.  Then  what  did  you  do  in  regard  to  securing 
a  conveyance  of  the  quarter  interest  to  ycu  or  to 
Mrs.  Patterson? 

A.  When  the  papers  was  made  out,  I  asked  judge 
Wickersharn — (Int) 

Q.  Just  a  minute.  What  I  want  to  direct  your 
attention  to:  Did  you  do  something  while  the  judge 
was  away,  in  regard  to — (Int) 

A.  No,  only  the  man  that  he  left  in  charge  of  his 
business  before  the  judge  went  away  was  Henry 
Roden,  and  he  went  down  below. 

Q.  Where? 

A.  Here. 

Q.  Went  below  where? 

A.  Down  to  Iditarod. 

Q.  Did  you  do  anything  in  regard  to  securing  a 
conveyance  of  that  quarter  interest,  before  Wicker- 
sham  got  back  again  from  Washington? 

A.  No. 

Q.  For  the  purpose  of  the  record,  can  you  state 
what  Mr.  Wickersham's  business  at  Washington  was? 

A.  He  was  Delegate  from  Alaska. 

Q.  Now,  after  judge  Wickersham  returned,  just 
state  what  you  did  in  regard  to  securing  this  con- 
veyance;  what  you   said  to  him,   and   in   regard  to 
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securing  this  new  lease? 

Mr.  CLARK. — We  object  for  the  same  reasons; 
immaterial  and  not  cross-examination. 

The  COURT. — Overruled  (Plaintiff  excepts.  Ex- 
ception allowed) 

A.  Well,  of  course,  I  had  made — We  had  lost  pos- 
session of  the  ground  at  that  time,  and  Wickersham, 
when  he  came  in,  we  were  talking  it  over,  and  he  was 
scolding  me  soundly  for  neglect  in  not  going  ahead 
with  the  lease  and  keeping  possession  of  the  ground, 
and  insisted  that  I  pay  the  expense  of  recovering 
the  ground  before  I  could  get  a  new  lease. 

Q.  The  Daly  Bench  had  been  jumped  during  that 
time? 

A.  Yes  sir.  ' 

Q.  By  whom? 

A.  By  the  Happy  Home  people. 

Q.  Those  were  the  Happy  Home  people  that  coun- 
sel referred  to  in  his  examination  in  chief? — 

A.  Yes. 

Q.  — when  he  spoke  to  you  about  them  having 
found  the  pay  channel. 

A.  Yes  sir. 

Q.  And  the  owners  of  the  Happy  Home — (Inter- 
rupted) 

A.  Had  overlapped  the  Daly  Bench  entirely. 

Q.  — they  were  claiming  the  Daly  Bench  as  part 
of  the  Happy  Home  location? 

A.  Yes  sir. 

Q.  That  contention  was  well  known  among  the 
public,  wasn't  it? 
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A.  Yes  sir. 

Q.  rhere  was  considerable  contention  over  the 
question,  and  threatened  litigation? 

A.  Yes,  indeed,  very  high  feeling. 

Q.  I  believe  you  stated  in  your  direct  examination 
that  that  dispute  was  compromised. 

A.  It  was. 

Q.  How  was  it  finally  compromised? 

Mr.  PRA IT.— We  object  to  this.  This  doesn't  seem 
to  be  showing  the  original  consideration  for  this 
quarter  interest.  He  is  getting  beyond  the  scope  of 
his  alleged  proof. 

The  COURT.— What  time  do  you  refer  to  now? 

Mr.  HEILIG. — Just  shortly  before  this  deed  was 
made  to  his  wife. 

The  COURT.— Objection  overruled.  (Plaintiff  ex- 
cepts; allowed) 

Mr.  HEILIG.— Q.  When  was  that  dispute  with  the 
Happy  Home  people  adjusted? 

A.  It  was  adjusted  I  think  the  morning  that  the 
deed  was  made  out — that  was  recorded. 

Q.  Recorded? 

A.  Yes.  1  think  our  meeting  was  in  the  morning, 
and  in  the  afternoon  Wickersham  and  I  went  over  to 
the  recording  office  and  recorded  all  the  papers. 

Mr.  HEILIG. — Will  counsel  agree  that  on  Novem- 
ber 10,  1911,  the  compromise  with  the  Happy  Home 
people — (Interrupted) 

Mr.  PRATT. — I  will  furnish  a  copy  of  the  agree- 
ment and  the  deeds,  and  you  can  put  it  in  evi- 
dence (Hands  same  to  Mr.  Heilig) 
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Mr.  HEILIG.— Q.  So,  on  November  10,  1911,  they, 
finally  settled  the  dispute  with  the  Happy  Home 
people. 

A.  Yes  sir. 

Q.  By  giving  them  how  much  of  the  Daly  Bench? 

A.  Seventy  five — (Interrupted) 

Mr.  PRATT. — I  object  as  not  the  best  evidence. 

The  COURT. — If  you  want  to  limit  your  question 
to  when  it  was  settled,  you  may  do  so;  if  you  want 
to  go  further,  I  think  the  instrument  itself  should 
be  introduced. 

Mr.  PRATT. — It  is  a  conclusion  as  to  the  settle- 
ment, anyway. 

The  COURT.— That  may  be,  too. 

Mr.  HEILIG.— Q.  This  deed  from  judge  Wicker- 
sham  to  you;  when  was  that  delivered  to  you? 

A.  It  was  delivered  on  the  date  of  the  com- 
promise. 

Q.  November  10,  1911? 

A.  Yes. 

Q.  It  bore  date  the  14th  of  October,  and  was 
acknowledged  on  that  date.  I  will  ask  you  to  state 
what  caused  the  delay  in  the  delivery  of  the  deed, 
after  the  judge  had  signed  it? 

A.  It  was  the  probable  litigation  over  the  title  to 
the  Daly  Bench. 

Q.  Were  you  present  at  the  time  Mr.  Wickersham 
signed  this  deed,  or  did  you  speak  to  him  about  mak- 
ing the  deed  before  he  signed  it? 

A.  Yes  sir. 

Q.  What  did  you  state  to  him  in  regard  to  the 
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person  to  whom  the  deed  should  be  made? 

Mr.  CLARK. — We  object  as  immaterial,  not  cross- 
examination,  and  self  serving. 

The  COURT.— Overruled.  (Plaintiff  excepts.  Al- 
lowed) 

A.  I  asked  judge  Wickersham  to  make  the  deed 
to  Mrs.  Patterson. 

Mr.  HEILIG. — Q.  Did  you  state  to  him  any  reason 
why  it  should  be  made  to  Mrs.  Patterson? 

A.  Yes.  Because  she  paid  for  the  sinking  of  the 
drill  holes.  Judge  Wickersham  says:  "I  will  not  be 
"here.  And  I  don't  want  to  do  any  business  with 
"anybody  else  but  you,  and"  he  says  "it  always  hin- 
"ders  and  balls  things  up  to — (Interrupted) 

Q.  What  did  he  say  about — (Interrupted) 

A.  He  says:  "You  can  transfer  the  deed  to  any- 
"one  you  like". 

Q.  Instead  of  going  to  work  as  a  layman  under 
your  first  lease  on  the  Daly  Bench,  where  did  you- 
go  to  mining? 

A.  I  went  into  a  lease  with  Charles  Tolbert  on  the 
Tolbert  Bench  first  tier,  a  bench  opposite  4  below 
Ester  Creek,  left  limit,  directly  below,  between  the 
Daly  Bench  and  the  creek. 

Q.  How  soon  after  these  holes  had  been  sunk  to 
bedrock  on  the  Daly  Bench  that  Craig  sank? 

A.  I  think  I  have  a  time  book  here  (produces 
book).  No  I  have  not  the  right  time  book  here.  It 
was  a  week,  possibly  two  weeks,  something  like  that. 

Q.  I  believe  you  stated  that  previous  to  that  time 
you  had  been  working  on  Ready  Bullion. 
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A.  Yes  sir.  I  was  with  the  Ready  Bullion  Mining 
Company. 

Q.  I  will  ask  you  to  state  whether  that  was 
profitable. 

A.  Yes  sir.    It  was. 

Q.  So  that,  at  the  time  these  holes  were  sunk  for 
which  Mrs.  Patterson  paid,  you  had  money? 

A.  Yes  sir. 

Q.  And  that  money  you  used  in  your  work  on  the 
Tolbert  Bench. 

A.  Yes  sir. 

Q.  How  long  did  you  continue  mining  there? 

A.  I  mined  there  about  six  weeks.  It  was  a  wet 
shaft,  and  it  took  six  weeks  to  put  the  shaft  to  bed- 
rock and  drift  twenty  or  thirty  feet. 

Q.  You  had  had  considerable  experience  in  work- 
ing what  is  known  as  wet  ground. 

A.  Yes  sir,  about  eight  or  ten  years  experience  in  it. 

Q.  That  fact  was  pretty  generally  known  in  this 
community. 

A.  Yes  sir. 

Mr.  CLARK. — We  object,  as  irrelevant,  incom- 
petent and  immaterial. 

Mr.  HEILIG. — Q.  Now,  then,  as  a  result  of  that 
experience,  just  state  how  you  came  to  operate  on 
Last  Chance  claim  on  Engineer? 

Mr.  PRATT. — We  object  to  that  as  immaterial. 

(Mr.  Heilig  states  the  purpose  of  the  testimony, 
but  the  objection  is  sustained) 

Mr.  HEILIG. — Q.  Where  did  you  dispose  of  the 
cleanups  that  you  made  on  the  Last  Chance  claim? 
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A.  At  the  American  Bank. 

Q.  You  mean  the  American  Bank  of  Alaska? 

A.  The  American  Bank  of  Alaska,  yes. 

Q.  On  what  bank  did  you  draw  checks  in  payment 
for  supplies  and  labor? 

A.  On  the  American  Bank  of  Alaska. 

Q.  Now,  counsel  has  asked  you  whether  you  trans- 
ferred this  lay  that  you  had  on  the  Last  Chance  claim. 
What  lay  was  that? 

A.  That  was — (Interrupted) 

Q.  State  where  and  how  you  got  that  lay. 

Mr.  PRATT. — We  object  as  immaterial.  (Argu- 
ment) 

Mr.  HEILIG. — Q.  Counsel  has  asked  you  whether 
you  didn't  transfer  your  lay  on  Last  Chance  claim 
just  about  the  end  of  November.  Can  you  state  to 
the  Court  what  the  transactions  were  with  reference 
to  that  lay,  and  your  mining  operations  about  that 
time  on  that  lay? 

Mr.  PRATT. — We  showed  that  simply  for  the  pur- 
pose of  showing  that  it  was  practically  worthless. 
We  didn't  put  that  in  to  show  any  fraud  in  transfer- 
ring that  particular  lease  on  the  Last  Chance. 

Mr.  HEILIG.— Will  you  admit  that  that  lay  was 
transferred  to  the  creditors  for  their  benefit? 

Mr.  PRATT. — Yes.  And  we  will  also  admit  that 
they  didn't  get  anything  out  of  it,  except  some  of 
the  laborers  got  twenty  six  per  cent. 

The  COURT. — I  do  not  see  that  that  has  any 
bearing  on  this  case. 

Mr.  HEILIG. — Q.  Counsel  has  called  attention  to 
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the  fact  that  in  the  deed  that  you  made  to  Mrs.  Pat- 
terson on  the  27th  of  November,  1911,  the  considera- 
tion is  stated  to  be  one  dollar.  I  will  ask  you  whether 
that  was  the  true  consideration. 

Mr.  CLARK. — "We  object  as  he  has  already  gone 
into  that  question  of  consideration. 

The  COURT.— Overruled. 

(Plaintiff  excepts.    Exception  allowed) 

A.  No,  I  didn't  consider  that  the  true  considera- 
tion.   I  thought  it  was  simply  a  matter  of  form. 

Mr.  HEILIG.— Q.  When  you  executed  this  deed 
to  Mrs.  Patterson,  why  did  you  make  her  a  deed  to 
the  property? 

A.  Because  she  was  entitled  to  it. 

Q.  Why  was  she  entitled  to  it? 

A.  Because  she  had  performed  that  part  of  the 
agreement, 

Q.  That  is — (Interrupted) 

A.  The  conditions  of  that  Wickersham  agree- 
ment. 

Q.  The  agreeemnt  between  you  and  her? 

A.  Yes  sir,  and  the  conditions  of  the  Wickersham 
agreement. 

Mr.  HEILIG.— That  is  all. 

(Trial  continued  until  Saturday,  September  27th, 
1913,  at  11  o'clock  A.  M.) 


Saturday,  September  27,   1913,   11   A.  M.     Trial  re- 
sumed. 
H.  J.   PATTERSON,   resumes   his  testimony,   as 

follows : 


REDIRECT  EXAMINATION. 

Mr.  PRATT. — Q.  Where  do  you  claim  Mrs.  Patter- 
son got  the  $500.00  for  which  you  say  the  Hosier  note 
was  given  ? 

A.  It  was  royalty  from  a  fraction  between  45  and 
46  below  Discovery  on  Bonanza  Creek  in  the  Dawson 
country. 

Q.  Royalty? 

A.  Yes.    She  staked  the  claim  herself. 

Q.  She  staked  it  herself? 

A.  Yes. 

Q.  You  were  there  telling  her  how  to  do  it.  were 
you? 

A.  I  assisted  her.    Yes. 

Q.  You  had  operated  there,  had  you,  in  the  Yukon 
country — Yukon  Territory? 

A.  Yes  sir. 

Q.  And  you  had  gone  broke  up  there,  hadn't  you? 

A.  I  had  in  one  instance.    Yes. 

Q.  And  all  that  you  left  there  with  was  this  claim 
in  her  name.    Isn't  that  true? 

A.  No.  She  didn't  have  the  claim  at  that  time. 
She  had  disposed  pf  it  to  Treadgold  before  that. 

Q.  She  had  already  disposed  of  it? 

A.  Yes  sir.    * 

Q.  Sold  it  outright? 

A.  Yes  sir. 

Q.  When  was  it  you  left  there? 

A.  I  left  there  the  fall  of  1907. 

Q.  Who  was  working  this  claim  when  the  royalties 
were  paid  into  her? 
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A.  My  partner,  Mr.  Hosier. 

Q.  And   you? 

A.  I  was  a  partner  with  him  there  at  that  time.  I 
was  foreman  for  the  N.  A.  T.  Company  on  79  below 
on  Bonanza,  and  Mr.  Hosier  took  charge  of  this 
work,  carried  it  through  until  sometime  in  Sep- 
tember. 

Q.  What  was  the  $500.00  used  for  by  you  and  Mr. 
Hosier? 

A.  We  were  interested  in  claims  on  the  left  limit, 
bench  claims,  with  Hiram  Mcintosh.  And  when  we 
bought  into  these  claims,  the  parties  on  top  of  the 
hill  were  pumping  water  up  and  hydraulicking,  and 
we  had  given  them  dumping  privileges  for  the  use  of 
the  water.  The  next  spring  they  removed  their  plant 
to  another  place,  and  their  tailings  and  everything, 
and  we  were  without  water.  We  had  put  our  money 
into  it,  but  we  had  nothing  but  sniping  really  there. 

Q.  Were  you  not  a  half  owner  with  your  wife  in 
that  fraction? 

A.  No.    No. 

Q.  You  owned  absolutely  nothing  in  it? 

A.  Nothing  in  it  whatever. 

Q.  You  had  no  interest  in  the  royalties? 

A.  No  sir.     None. 

Q.  Or  the  selling  price  of  it? 

A.  No  sir.  I  was  working  for  the  N.  A.  T.  Com- 
pany. 

Q.  And  she  kept  the  royalties  and  the  selling 
price  after  she  got  down  here  into  Fairbanks? 

A.  No.    She  went  outside  in   1906. 
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Q.  And  you  went  with  her,  didn't  you? 

A.  I  did. 

Q.  And  the  two  of  you  spent  that  money, 

A.  No.    Not  all  of  it. 

Q.  You  helped  her  spend  it,  didn't  you? 

A.  1  went  out  with  her.    Yes. 

Q.  Isn't  it  a  fact  that  you  considered  that  your 
money? 

A.  No.  I  never  did.  I  had  a  chance  to  work  for 
the  "Guggs"  but  she  insisted  upon  me  going,  as  she 
didn't  want  to  go  alone. 

Q.  Didn't  she  stake  that  claim  for  your  benefit? 

A.  No  sir. 

Q.  You  went  out  in  1906,  and  when  did  you  come 
back? 

A.  I  came  back  in  February,  1907. 

Q.  Where  did  you  come  to? 

A.  To  Dawson. 

Q.  Did  you  mine  up  there  again? 

A.  No.  I  went  to  work  for  the  Guggs,  for  the 
Yukon  Gold  Company. 

Q.  Did  you  do  any  independent  mining  up  there? 

A.  No,  nothing  but  to  represent  the  bench  claims. 

Q.  When  did  you  come  to  the  Fairbanks  Precinct? 

A.  I  think  it  was  about  the  first  of  October,  1907. 

Q.  And  you  commenced  mining  here,  didn't  you? 

A.  No.  I  went  to  work  for  wages.  When  I  came 
— I  did  do  a  little  mining  out  here  on  Ester  Creek, 
took  an  option  on  a  piece  of  ground. 

Q.  When  was  that? 

A.  That   was    in    October — November,    I    believe, 
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1904,  on  4  below. 

Q.  Did  you  make  any  money  on  that? 

A.  No. 

Q.  You  went  broke  again? 

A.  I  went  a  little  behind,  but  I  paid  that  up. 

Q.  How  much  money  did  you  have  to  put  into 
that  lay? 

A.  There? 

Q.  Yes,  to  start  it  out? 

A.  I  think  it  was  about  $150  or  $200.  Mr.  Heim- 
burger  and  I  were  together  on  the  proposition.  It 
was  simply  an  option  on  the  ground,  testing  the 
ground.  It  was  only  a  question  of  testing  the 
ground,  as  Mr.  Heimburger  and  judge  Erwin  of- 
fered to  back  up  the  proposition.  I  was  simply  test- 
ing the  ground  for  them. 

Q.  How  much  did  you  go  behind  on  that  propo- 
sition? 

A.  About  $400.  « 

Q.  Is  that  all? 

A.  Yes. 

Q.  Did  you  ever  get  that  paid? 

A.  Yes  sir. 

Q.  When? 

A.  When  I  finished  mining  on  Ready  Bullion.  I 
gave  a  note  to  the  Ester  Mercantile  Company,  and  I 
paid  that. 

Q.  That  was  in  1907,  wasn't  it? 

A.  That  mining  was  in  1907,  but  it  was  1910  that 
I  paid  the  note. 

Q.  What  did  you  do  after  you  quit  mining  in  1907? 
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A.  Well,   I   went   into   a   mining  deal   with  judge 
Erwin  and  Heimburger  and  Billy  Atchison. 

Q.  Where  was  that? 

A.  On    the   right   limit   bench,    directly   upstream 
from  this. 

Q.  How  did  you  come  out  on  that? 

A.  We  came  out  quite  a  ways  behind. 

Q.  Behind  again? 

A.  Yes. 

Q.  What  did  you  do  after  that? 

A.  I  took  a  lay  on  Bigelow's  Fraction  8  A  below 
on  Ester  Creek. 

Q.  What  year  was   that,   and   what   time   of   the 
year? 

A.  I  think  it  was  sometime  in  1909  or  1908.    Let 
me  see. 

Q.  Fall  of  1908? 

A.  Spring  of  1909. 

Q.  How  did  you  come  out  on  that? 

A.  1  just  made  wages.     I  made  just  about  wages 
on  that. 

Q.  Didn't  you  go  broke  on  that? 

A.  No. 

Q.  Didn't  you?  ^ 

A.  Just  about  pulled  even  on  that  proposition. 

Q.  When  you  got  through,  you  had  not  paid  in 
all  your  royalty,  had  you? 

A.  I  paid  all  of  the  royalties. 

Q.  Mr.  Bigelow,  the  owner  of  that  claim,  claimed 
that  you  were  behind  in  the  royalties,  did  he  not? 

A.  Yes.    But  that  was  a  very  much  disputed  propo- 
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sition,  what  Bigelow  claimed. 

Q.  How  much  did  he  claim  you  were  behind? 

A.  The  only  thing  Bigelow  claimed  was  some 
rental  on  machinery.  There  were  two  cleanups  to- 
wards the  last  on  which  there  was  no  royalties 
paid  on  it,  but  that  was  by  agreement  by  Mr.  Bige- 
low between  Heimburger  and  I. 

Q.  Mr.  Bigelow  wouldn't  agree  that  that  royalty 
should  be  taken,  afterwards,  didn't  he?  Didn't  he 
claim  that  it  was  still  due  him? 

A.  No.    I  will  have  to  explain  the  proposition. 

Mr.  HEILIG — They  are  going  into  matters  that 
are  immaterial. 

The  COURT. — This  is  a  collateral  matter,  it  seems 
to  me.  The  objection  will  be  sustained.  (Plaintiff 
excepts) 

Mr.  PRATT.— Q.  When  did  you  get  through  with 
the  lay  on  Bigelow's  ground? 

A.  I  think  it  was  September,  1909. 

Q.  Did  you  owe  any  wages  to  the  men? 

A.  I  paid  all  the  wages. 

Q.  Every  single  one? 

A.  Yes. 

Q.  Did  you  do  any  more  mining  on  Ester  that 
year? 

A.  Not  on  Ester. 

Q.  You  are  sure  you  paid  all  the  wages? 

A.  There  was — (Interrupted) 

Mr.  HEILIG.— I  don't  see  that  this  is  material. 

A.  I  have  receipts  for  all  the  wages. 

Mr.  HEILIG.— All  right.    Let  it  go  at  that. 
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Mr.  PRATT. — Q.  What  does  it  mean  in  your  pe- 
tition in  bankruptcy  where  the  list  of  creditors  claims 
are  included;  James  Dolan  Residence,  Iditarod,  Alas- 
ka, Wages  earned  on  Ester  Creek  in  1909,  $200? 

Mr.  HEILIG. — They  are  cross-examining  their  own 
witness  on  immaterial  matters,  and  they  cannot  im- 
peach their  own  witness  on  immaterial  matters  even 
if  they  were  trying  to  do  it  independently,  but  they 
are  trying  to  do  it  on  cross-examination. 

Mr.  PRATT. — It  shows  this  man  was  broke  all 
this  time.  He  was  living  all  this  time  and  his  wife 
had  money  all  this  time.  It  has  a  tendency  to  show 
there  was  some  secret  arrangement  between  himself 
and  his  wife  even  then. 

WITNESS.— Mr.  Dolan  didn't  work  on  that  ground 
at  all.    I  paid  all  the  wages  that  were  on  that. 

Mr.  PRATT. — I  will  show  right  now  that  he  didn't 
pay  all  the  wages,  by  his  own  statement  in  writing. 

The  COURT. — This  proposition  having  been  called 
up  by  you,  I  do  not  think  that  you  are  entitled  t-^ 
impeach  him  by  that  kind  of  testimony.  You  may 
show  other  statements  he  made  at  other  times. 

Mr.  PRATT. — This  is  another  statement  he  made 
at  another  time,  and  I  ask  him  to  explain  it. 

The  COURT.— He  has  explained  it. 

WITNESS.— Mr.  Dolan  didn't  work  down  there. 

Mr.  PRATT.— Where  did  he  work? 

A.  He  worked — (Interrupted) 

Mr.  HEILIG.— We  object  to  that— 

The  COURT.— Objection  sustained.  (Plaintiff  ex- 
cepts) 
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Mr.  PRATT. — Q.  When  did  you  get  through  with 
that  lay  on  the  Bigelow  ground? 

A.  I  don't  know  the  exact  date,  but  it  was  some- 
time in  the  fall  of  1909. 

Q.  What  did  you  do  the  rest  of  that  year? 

A.  Mr.  Heimburger  and  I  went  up  on  No.  6 
Ready  Bullion,  with  Mr.  Atchison  and  Charley 
Patton. 

Q.  Up  to  that  time  you  had  done  nothing  except' 
mine  in  the  Fairbanks  Precinct,  had  you? 

A.  Mined,  and  worked  for  wages  some. 

Q.  When  did  you  work  for  wages? 

A.  On  Dome,  when  I  first  came  down  here,  the 
first  winter  I  came  down. 

Q.  How  long  did  you  work  for  wages? 

A.  Two  or  three  months. 

Q.  That  is  all  the  work  you  did,  except  mming,  up 
to  the  time  you  took  the  lay  on  Ready  Bullion? 

A.  I  think  so. 

Q.  And  you  had  gone  broke  on  each  separate  min- 
ing venture,  had  you  not? 

A.  I  didn't  make  anything  on  the  Bigelow  ground, 
but  I  didn't  lose  anything. 

Q.  You  had  gone  broke  on  all  the  others,  hadn't 
you? 

A.  Yes. 

Q.  What  were  you  living  on  during  all  of  that 
time? 

A.  I  was  living  on  credit. 

Q.  What? 

A.  I  lived  on  credit. 
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Q.  Your  wife  had  money  all  that  time,  hadn't  she? 

A.  No,  not  in  here.    My  wife  wasn't  in  here. 

Q.  She  had  money  outside,  hadn't  she? 

A.  She  had  very  little  money.  What  she  had,  she 
had  her's.  It  was  her  own.  I  sent  her  what  money 
I  could. 

Q.  Now,  you  went  to  work  on  your  lay  on  Ready 
Bullion  in  the  spring  on  1910,  did  you? 

A.  No,  it  was  the  winter  of  1910;  the  fall  of  1909 
and  the  winter  of  1910.  This  lay  that  I  speak  of 
on  Number  6  is  a  prospecting^  proposition  that 
Heimburger  and  Patton  and  Atchison  and  I  entered 
into.  But  the  Iditarod  stampede  came  up,  and  we 
called  that  off.  We  just  started  to  finish  a  bedrock 
drain  that  McQuarie  and  Jones  had  started.  We  in- 
tended to  open  up  and  work,  but  we  didn't  do  very 
much. 

Q.  What  did  you  do  after  that? 

A.  I  went  then  into  the  Ready  Bullion  Mining 
Company  with  with  Hosier  and  Clark  and  Gardner. 

Q.  When  did  you  start  that? 

A.  I  think  it  was  in  the  latter  part  of  October  or 
in  November,  1909. 

Q.  How  long  did  you  work  at  it? 

A.  Until  sometime  in  June,  I  believe,  1910. 

Q.  'You  made  a  little  money  there,  did  you? 

A.  Yes.  We  paid  up  $15,000  of  McGregor's  old  in- 
debtedness, besides  making  a  pretty  good  profit. 

Q.  Then  you  say  you  and  Hosier  paid  this  note 
to  Mrs.  Patterson. 

A.  Yes. 
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Q.  When  was  that  paid? 

A.  I  don't  know  the  exact  date,  but  it  was  after 
the  settlement,  sometime  during  the  summer  there 
after  the  settlement  between  Hosier  and  I  and  the 
Ready  Bullion  Mining  Company. 

Q.  Where  is  Hosier  now? 

A.  Hosier  is  in  the  Hot  Springs. 

Q.  He  paid  his  part  separately,  did  he? 

A.  Yes  sir. 

Q.  Did  he  pay  it  direct  to  Mrs.  Patterson? 

A.  He  did.  We  were  all  in  the  cabin  together  and 
made  the  settlement. 

Q.  Did  you  pay  yours  at  the  same  time? 

A.  No.  I  deposited  $300.00  for  her  in  the  Wash- 
ington-Alaska Bank. 

Q.  How  long  after  Hosier  paid  his  share? 

A.  Well,  it  was  some  few  days;  the  next  tript  to 
town. 

Mr.  HEILIG.— Wait- 
Mr.  PRATT.— Q.  Was  the  note  delivered  to  Hos- 
ier when  he  paid  his  share? 

A.  Yes.  '' 

Q.  It  was  delivered  to  Hosier? 

A.  Yes. 

Q.  Why  wasn't  it  marked  "paid"? 

A.  I  don't  know.  We  got  up  and  went  away,  and 
probably  overlooked  it.  He  didn't  take  it  with  him 
— Something  of  that  kind. 

Q.  When  did  you  get  this  from  Hosier? 

A.  What? 

Q.  This  note? 
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A.  It  was  left  at  our  house. 

Q.  I  thought  you  said  that  the  note  was  delivered 
to  Hosier  when  he  paid? 

A.  It  was  right  there.  The  settlement  was  in  our 
cabin,  and  in  some  way  in  taking  his  papers  home  the 
thing  was  left  there  somehow.  I  don't  know.  I  no- 
ticed it  afterwards,  and  put  it  away  with  the  pa- 
pers. 

Q.  You  noticed  there  was  no  mark  of  anything 
on  it? — 

A.  I  didn't  pay  any  attention  to  that. 

Q.  — showing  it  had  been  paid? 

A.  I  didn't  pay  any  attention  to  that. 

Q.  Did  Hosier  ever  inquire  into  the  note  after 
that? 

A.  No.  I  wrote  to  Mr.  Hosier  when  this  case  came 
up,  and  wanted  him  to  come  as  a  witness.  He  wired 
me  that  he  had  hard  luck  this  summer,  and  that  they 
were  moving  and  building  a  cabin,  and  he  said  it 
would  be  dreadful  for  him  to  come  now,  and  he 
wanted  to  know  if  I  couldn't  take  his  deposition. 

Q.  You  made  no  attempt  to  take  his  deposition? 

A.  After  Mr.  Heilig  thought  that  they  wouldn't 
need  his  deposition 

Q.  When  was  it  you  first  made  the  arrangement 
with  Mr.  Wickersham  to  sink  a  hole  to  bedrock  on 
the  'Daly  Bench  and  get  a  quarter  interest? 

A.  Well,  I  don't  know  as  I  could  give  just  exactly 
the  date,  but  it  was  just  a  very  few  days  before  the 
work  was  done.  I  came  to  town  and  I  asked  judge 
Wickersham  for  a  half  interest  in  the  Daly  Bench  for 
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sinking  a  hole  to  bedrock.  The  judge  says:  "I  will 
"give  you  a  quarter  interest  and  a  seventy  five  per 
"cent  lease  on  the  whole  of  the  claim". 

Q.  Didn't  that  take  place  in  August,  in  the  latter 
part  of  August? 

A.  Just  before  the  judge  went  out.  He  was  pack- 
ing up  and  was  very  anxious  to  get  away.  He  only 
had  two  or  three  days,  I  think  it  was,  in  which  to 
get  out.  So,  after  we  agreed  on  the  proposition,  he 
went  into  his  stenographer  and  told  him  what  he 
wanted  made  out.    I  went  out  home  that  evening. 

Q.  The  agreement  is  dated  the  19th  of  September, 
1910.  How  many  days  before  that  was  it  you  had 
the  conversation  with  Mr.  Wickersham? 

A.  I  think  it  was  the  day  before,  or  possibly  two 
days  before;  not  more  than  two  days  before,  I  don't 
tnink. 

Q.  And  you  went  right  out  after  the  conversa- 
tion? 

A.  That  is  the  best  of  my  recollection. 

Q.  And  you  talked  it  over  with  you  wife  then 
and  told  her  if  she  would  furnish  the  money  she 
could  have  the  quarter  interest? 

A.  Yes. 

Q.  Did  you  tell  her  that  you  would  convey  it  to 
her? 

A.  1  told  Mrs.  Patterson  that  if  she  would  pay  for 
sinking  the  drill  holes,  she  could  have  the  quarter 
interest. 

Q.  Did  you  say  you  would  have  Wickersham  make 
her  a  deed? 
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A.  I  didn't  refer  to  that. 

Q.  Or  did  you  say  you  would  give  her  the  quarter? 

A.  I  don't  remember  that. 

Q.  You  came  right  back  to  town  then  and  got 
this  agreement,  did  you? 

A.  No.  I  went  down  and  made  the  contract  with 
the  drill  men,  and  took  Mr.  Craig  up  and  showed  him 
where  to  put  the  hole,  where  I  thought  would  be 
the  best  chance. 

Q.  Did  you  say  anything  to  Mr.  Craig  about  Mrs. 
Patterson  having  and  agreement  with  Wickersham 
to  get  a  quarter  interest? 

A.  I  did.  r  says;  'Tour  money  is  ready  for  you 
"whenever  the  work  is  finished.  Mrs.  Patterson  is 
"to  have  the  quarter  interest.  I  have  a  lease  and  a 
"quarter  interest  for  putting — a  quarter  interest  for 
"putting  the  drill  holes  down,  and  a  lease  on  all  the 
"ground". 

Q.  You  said  you  had. 

A.  I  says;  "Mrs.  Patterson  will  have  the  quarter 
"interest  for  paying  for  the  drill  holes". 

Q.  You  are  sure  you  told  him  that? 

A.  Yes,  I  am  sure  that  I  told  him  practically  that. 
1  couldn't  give  the  exact  words,  it  is  so  long  ago  that 
I  can't  remember  exact  words,  but  it  is  just  as  near 
as  I  can  remember  that  is  the  conversation. 

Q.  Isn't  it  a  fact  that  you  told  Mr.  Craig  that  you 
were  to  get  a  quarter  interest.  And  that  he  then 
said;  "Well,  I  can't  work  for  you  unless  you  pay  me 
"cash."  And  you  said:  "Well,  Mrs.  Patterson  will 
have  a  check  for  you." 
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A.  No. 

Q.  That  is  not  it? 

A.  No. 

Q.  You  testified  in  your  examination  here  that 
Mrs.  Patterson  caused  these  holes  to  be  sunk  to  bed- 
rock 

A.  Well,  as  soon  as  she  agreed  to  sink  the  holes, 
to  pay  for  the  sinking  of  the  holes,  I  went  and  made 
the  deal  with  the  drill  men  to  complete  that  con- 
tract. 

Q.  You  testified  before  the  referee  in  bankruptcy 
at  the  first  meeting  of  the  creditors? 

A.  I  believe  I  did. 

Q.  Didn't  you  say  something  like  this:  You  were 
asked;  "Q.  Did  you  sink  the  hole"?  referring  to  the 
hole  on  the  Daly  Bench,  And  you  answered;  "A.  I 
"caused  it  to  be  sunk."  Didn't  you  make  that  an- 
swer before  the  referee? 

A.  Well,  something — I  made  an  answer  some- 
thing of  that  kind.  I  couldn't  say  just  exactly  the 
words. 

Q.  You  didn't  say  anything  about  Mrs.  Patter- 
son causing  it  to  be  sunk,  did  you? 

A.  I  don't  remember  now. 

Q.  Your  agreement  with  Wickersham  was  a  per- 
sonal agreement  between  you  and  him,  wasn't  it, 
that  you  were  to  have  the  interest? 

Mr.  HEILIG. — Which  agreement  do  you  refer  to; 
the  written  agreement? 

Mr.    PRATT. — The   oral   agreement   now. 

A.  Yes  sir. 
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Q.  You  didn't  say  anything  about  Mrs.  Patterson 
to  him,  did  you? 

A.  Not  the  first  agreement. 

Q.  After  you  saw  Craig,  you  then  came  back  to 
Fairbanks  again,  did  you? 

A,  Yes  sir. 

Q.  And  got  the  written  agreement. 

A.  Yes. 

Q.  Did  you  tell  Mr.  Wickersham  then  that  Mrs. 
Patterson  was  to  have  the  quarter  interest? 

A.  I  asked  Mr.  Wickersham  if  the  deed  couldn't 
be  made  out  to  Mrs.  Patterson;  that  she  was  paying 
for  the  drill  holes,  and  Mr.  Wickersham  says;  "I 
"don't  want —  I  will  not  be  here,  and  I  don't  want  to 
"confuse  the  matter  and  have  to  do  business  with 
"anybody  but  you.  But  I  will  make  a  deed  to  you 
"when  the  work  is  performed,  and  you  can  make  it 
"to  whoever  you  like." 

Q.  You  told  him  that  before  you  signed  up  the 
agreement  of  the  19th  of  September? 

A.  It  was  at  that  time. 

Q.  Before  you  signed  that  up,  you  told  him  about 
that,  did  you? 

A.  Yes. 

Q.  In  that  written  agreement  you  were  to  make  an 
affidavit  of  the  annual  work  for  1910,  were  you  not? 

Mr.  HEILIG. — We  object  to  asking  the  witness 
as  to  the  contents  of  a  written  agreement,  or  writing 
signed  by  him,  without  exhibiting  the  writing. 

Mr.  PRATT.— Q.  Did  you  make  that. 

The  COURT. — Objection  sustained. 
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Mr.  PRATT. — Q.  Did  you  make  any  affidavit  that 
you  had  done  the  assessment  work  on  the  Daly 
Bench? 

A.  No.     I  did  not. 

Q.  You  never  liled  any,  did  you? 

A.  No. 

Q.  This  agreement  of  the  19th  of  September,  1910, 
which  you  have  signed,  in  one  part  here  says; 
(reads)  "And  the  said  party  of  the  second  part  does 
"hereby  specially  agree  not  to  assign  this  lease  or 
"lay,  or  any  interest  therein  or  thereunder,  and  not 
"to  sublet  or  sub-lease  the  said  demised  premises,  or 
"any  part  thereof,  nor  to  permit  the  same  nor  any 
"part,  interest  or  title  therein  to  pass  to  any  other 
"person  whatever  without  the  written  consent  of  the 
"party  of  the  first  part  first  had  and  obtained."  Now, 
just  after  telling  judge  Wickersham  that  Mrs.  Patter- 
son was  to  have  that  quarter  interest,  you  signed  this 
agreement  in  which  that  statement  appears,  didn't 
you? 

A.  Well,  I  don't  know  just  exactly  the  particular 
time,  but  the  conversation  was  during  the  time  that 
the  papers  were  signed  up. 

Q.  Did  you  get  any  written  agreement  from  Mr. 
Wickersham  that  that  you  could  transfer  this  quarter 
interest  to  Mrs.  Patterson? 

Mr.  HEILIG.— We  object  as  immaterial.  The  only 
person  who  could  complain  about  that  is  judge 
Wickersham,  and  he  has  never  complained. 

The  COURT.— Overruled. 

A.  No,  I  never  did. 
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Mr.  PRATT. — Q.  Was.  Mrs.  Patterson  in  partners 
with  you  on  the  lease  that  you  had  on  the  Daly 
Bench  then? 

A.  No  sir. 

Q.  Her  agreement  with  you  was  that  she  should 
sink  a  hole  to  bedrock  and  be  entitled  to  a  one- 
quarter  interest? 

A.  Yes  sir. 

Q.  Why  did  she  sink  two? 

A.  Well,  it  called  for  representation  work.  And 
I  think  it  calls  for  two  holes  to  bedrock  and  for 
representation  work  for  1910. 

Q.  How  many  feet  down  was  the  first  hole  they 
sunk? 
^    A.  The  first  hole  was  1  think  100  feet. 

Q.  How  much  did  they  charge  you  a  lOot? 

A.  A  dollar  a  foot. 

Q.  When  that  first  hole  was  sunk,  sufficient  money 
had  been  expended  for  representation  work,  hadn't 
it? 

A.  Well— (Interrupted) 

Q.  Why  was  the  second  hole  sunk?  You  have 
no  explanation? 

A.  Well,  to  comply  with  that  agreement,  with  the 
conditions. 

Q.  Can  you  point  out  any  part  of  this  agreement 
that  would  require  a  second  hole?  Would  you  like 
to  look  at  it  and  see? 

A.  No.     I  don't  care  to  look  at  it. 

Q.  Isn't  it  a  fact  that  Mrs.  Patterson  at  that  time 
was   handling   your   money   and   keeping   it   in    her 
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own  name  and  writing  out  checks  for  your  business 
on   the    19th — (Interrupted) 

A.  No  sir. 

Q.  —of  September,  1910? 

A.  No  sir. 

Q.  isn't  it  a  fact  that  the  sinking  of  those  holes 
was  your  own  personal  business,  and  that  you  had 
her  write  out  a  check  for  your  benefit? 

A.  No  sir. 

Q.  Wasn't  the  second  hole  that  was  sunk  on  the 
Daly  Bench  merely  for  the  purpose  of  doing  pros- 
pecting under  the  lease? 

A.  Well,  no,  I  don't  think  it  was. 

Q.  You  don't  think  so? 

A.  No. 

Q.  What  was  it  for,  then? 

A.  Well,  as  I  say,  to  fulfill  the  conditions. 

Q.  One  hundred  dollars  had  been  spent  on  the 
first  hole? 

A.  One  hole  to  bedrock  to  represent  it,  as  repre- 
sentation work  for  1910. 

Q.  How  much  did  you  think  it  took  for  repre- 
sentation work? 

A.  Well,  I  didn't  know  for  sure  what  the  repre- 
sentation work — whether  drill  holes  would  constitute 

it. 

Q.  You  didn't  know  whether  one  hundred  dollars 
was  a  sufficient  amount  at  that  time? 

A.  Whether  100  feet  of  drill  hole  would  count  that. 

Q.  Well,  now,  if  one  drill  hole  wouldn't  count, 
why  did  you  think  two  would? 
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A.  Well,  it  would  be  enough.  It  would  be  sure  to 
be  enough. 

Q.  Didn't  you  know  that  th^  law  only  required 
one  hundred  dollars  worth  of  work  to  be  done? 

A.  Well,  possibly. 

Q.  And  you  knew  that  the  first  hole  cost  one  hun- 
dred dollars? 

A.  Yes. 

Q.  Still  you  thought  if  you  drilled  that  first  one 
that  you  had  to  drill  a  second  one  to  comply  with 
the  agreement. 

Well,  I  don't  remember  exactly.  I  didn't  pay  much 
attention  to  it,  but  to  have  enough  done. 

Q.  Anyway,  after  those  holes  were  dug,  you  re- 
garded this  property  as  Mrs.  Patterson's,  did  you? 

A.  I  did  that  quarter  interest. 

Q.  That  is  the  quarter  interest. 

A.  Yes. 

Q.  You  held  this  agreement  of  September  19th, 
1910  in  your  possession  and  recorded  it  on  the  14th 
day  of  November,  1911,  didn't  you? 

A.  Yes  sir,  at  that  time. 

Q.  If  you  still  considered  it  Mrs.  Patterson's  prop- 
erty, why  did  you  file  this  agreement  which  showed 
that  you  were  to  have  the  quarter  interest? 

A.  Because  Mr.  Wickersham  was  out  of  the  coun- 
try, and  we  had  no  deed  to  it,  no  chance  to  get  a 
deed  to  the  quarter  interest. 

Q.  You  didn't  file  anything  at  that  time  showing 
that  you  had  made  any  agreement  with  Mrs.  Pat- 
terson   to   transfer   your    right   to    the    quarter    in- 
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terest,  did  you? 

A.  No. 

Q.  Now,  on  the  I4th  day  of  October,  1911,  Mr. 
Wickersham  executed  a  deed  to  this  quarter  interest 
to  you,  didn't  he? 

A.  What  date? 

Q.   14th  of  October,    1911. 

A.  It  was  somewhere  near  that  time.  I  don't  re- 
member the  exact  time. 

Mr.  PRATT. — Have  you  the  original  of  that  deed, 
Mr.  Heilig? 

Mr.  HEILIG.— Yes.    (Hands  paper  to  Mr.  Pratt) 

Mr.  PRATT.— Q.  Did  you  file  that  deed  of  record. 

A.  That  is  the  deed  to  the  quarter  interest? 

Q.  Yes. 

A.  Mr.  Wickersham  and  I  were  together,  filing  all 
the  papers — the  compromise  papers  with  Wheeler  and 
Wickersham. 

Q.  You  read  it  over,  did  you? 

A.  Yes  sir. 

Q.  This  says  on  the  back  of  the  original;  (reads) 
"Filed  for  record  at  the  request  of  H.  J.  Patterson". 
You  admit  that  you  recorded  this? 

A.  Yes. 

Q.  You  read  it  over  before  you  recorded  it? 

A.  Wickersham  handed  the  papers  in,  and  I  paid 
for  the  recording. 

Q.  You  read  it  over? 

A.  Yes.    I  think  1  did. 

Q.  Did  you  notice  it  says:  "Said  conveyance  is 
"made  in  consideration  of  the  doing  of  the  assess- 
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"ment  work  thereon  by  the  vendee  in  the  year  1910, 
"in  compliance  with  the  United  States  Statute"  Did 
you  notice  that? 

A.  Yes  sir. 

Mr.  PRATT. — I  will  offer  this  in  evidence.  (Marked 
Plaintiffs  Exhibit  B) 

PLAINTIFFS  EXHIBIT  B. 

THIS  INDENTURE  made  the  14th  day  of  Oc- 
tober, in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  eleven,  BETWEEN  James  Wickersham, 
the  party  of  the  first  part,  and  H.  J.  Patterson,  the 
party  of  the  second  part, 

WITNESSETH  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  One 
dollars  lawful  money  of  the  United  States  of  Ameri- 
ca, to  him  in  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold,  remised,  released 
and  forever  quit-claimed,  and  by  these  presents  does 
grant,  bargain,  sell,  remise,  release  and  forever  quit- 
claim unto  the  said  party  of  the  second  part,  and  to 
his  heirs  and  assigns 

An  undivided  one  quarter  interest  in  and  to  that 
certain  Bench  placer  mining  claim  situate  in  the  Fair- 
banks precinct  Alaska,  on  the  left  limit  of  Ester 
Creek,  and  known  as  the  Pat  Daly  bench  placer  min- 
ing claim,  and  being  the  second  bench  claim  on  the 
left  limit  and  about  opposite  of  No.  3  creek  claim 
below  Discovery  on  said  Ester  Creek,  and  located  by 
Pat  Daly  on  December  1st,  1905. 

Said  conveyance  is  made  in  consideration  of  the 


fx.  iMariiun  A.  J\r(lcr,s(jii  el  ul.  87 

doing  of  the  assessment  work  thereon  by  the  vendee 
in  the  year  1910,  in  compliance  with  the  United 
States  Statute. 

TO  HAVE  AND  TO  HOLD  all  and  singular,  the 
said  premises,  together  with  the  appurtenances  and 
privileges  thereunto  incident,  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  forever. 

IN  WITNESS  WHEREOF  the  said  party  of  the 
first  part  has  hereunto  set  his  hand  and  seal  the  day 
and  year  first  above  written. 

JAMES  WICKERSHAM     (Seal) 

Signed  and  executed  in  the  presence  of 
ALBERT  R.  HEILIG 
C.  E.  WRIGHT 
United  States  of  America 
Territory  of  Alaska. — ss. 

THIS  IS  TO  CERTIFY:  That  on  this  14th  day  of 
October,  A.  D.  1911,  before  me,  the  undersigned,  a 
Notary  Public  in  and  for  the  Territory  of  Alaska, 
duly  commissioned  and  sworn,  personally  came  James 
Wickersham,  to  me  known  to  be  the  individual  de- 
scribed in  and  who  executed  the  within  instrument, 
and  acknowledged  to  me  that  he  signed  the  same  as 
his  free  and  voluntary  act  and  deed  for  the  uses 
and  purposes  therein  mentioned. 

WITNESS  my  hand  and  official  seal  the  day  and 
year  in  this  certificate   first  above  written. 

(Notarial  seal)  ALBERT  R.  HEILIG. 

Notary  Public  in  and  for  the  Territory  of  Alaska, 

residing  at  Fairbanks. 
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(Indorsed) 
35158.    QUIT  CLAIM  DEED.    From  James  Wicker- 
sham  to  H.  J.  Patterson    Dated 19.    UNITED 

STATES  OF  AMERICA.  Territory  of  Alaska  ss. 
Filed  for  record  at  request  of  H.  J.  Patterson  on  the 
10  day  of  Nov  1911  at  45  Minutes  past  9  A.  M.  and 
recorded  in  volume  15  of  Deeds,  Page  445.  Records 
of  Fairbanks  Precinct,  Territory  of  Alaska.  JOHN 
F.  DILLON  Recorder.    By  C.  E.  Wright. 

Mr.  PRATT.— Q.  Now,  on  the  12th  day  of  Oc- 
tober, 1911,  Mr.  Wickersham  executed  a  lease  to 
you  on  the  Daly  Bench,  did  he  not? 

Mr.  HEILIG. — I  want  to  object  to  the  method  of 
examination.  This  witness  has  testified  on  direct 
examination  that  while  these  instruments  bore  date 
as  of  the  date  counsel  speaks  of,  the  delivery  of 
them  was  withheld  until  the  settlement  was  made 
with  the  conflicting  claim  owners;  that  it  was  on 
the  10th  of  November  when  that  compromise  was 
effected,  and  that  then  delivery  was  made  of  these 
papers.  I  think  he  should  call  the  attention  of  the 
witness  to  the  fact  that  the  papers  were  signed  and 
executed  before  their  delivery. 

Mr.  PRATT.— Q.  Defendants'  Exhibit  2  on  this 
trial,  the  same  being  a  lease  dated  the  12th  of  Oc- 
tober, 1911,  from  James  Wickersham  to  yourself, 
signed  by  yourself,  on  the  second  page  thereof  reads 
as  follows:  (reads)  "As  part  consideration  of  this 
"lease,  the  party  of  the  second  part" — that  is  your- 
self— "agrees  that  his  undivided  one-quarter  interest 
"in  said  premises  shall  be  covered  and  included  in 
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"the  terms  of  this  lease  and  shall  also  at  all  times  be 
"subject  to  any  debtsm  defaults  or  damages  result- 
"ing  from  the  working  under  this  lease,  for  violations 
"thereof,  and  the  said  Daly  claim  shall  at  all  times  be 
"worked  and  considered  as  a  whole  between  the  par- 
"ties  hereto,  and  all  subject  to  the  terms  of  this 
"lease  and  it  is  specially  agreed  that  the  party  of  the 
"first  part  shall  have  a  first  lien  upon  the  whole  of 
"the  output  of  of  the  whole  of  the  Daly  claim,  in- 
"cluding  the  undivided  one-fourth  interest  of  the 
"party  of  the  second  part  for  the  payment  of  the  roy- 
"alty  reserved  to  the  party  of  the  first  part  and  the 
"performance  of  the  terms  of  this  lease"  Now,  if 
you  considered  that  claim  Mrs.  Patterson's,  where 
did  you  consider  that  you  had  the  authority  to  bind 
her  quarter  interest  in  the  claim  for  the  proper  work- 
ing of  the  lease,  the  payment  of  the  royalties,  and 
the  payment  of  all  debts  in  working  the  claim?  Can 
you  explain  that? 

A.  Well,  the  legal  title  to  it  was  in  my  name. 

Q.  And  you  were  binding  the  whole  interest? 

A.  And  I  didn't  think  there  was  any  danger  of 
anything  of  the  kind. 

Q.  Although  you  considered  it  her  claim,  you  were 
in  writing  stating  it  was  your  claim.  H^ve  you  any 
explanation  to  make  of  that? 

A.  Excepting  that  the  title  was  in  my  name. 

Q.  In  this  same  instrument,  it  reads  in  another 
part:  (reads)  "and  the  party  of  the  second  part 
"further  agrees  that  his  undivided  one-fourth  in- 
"terest  shall  be  held  liable  to  the  party  of  the  first 
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"part  for  all  liens  or  other  claims  made  or  adjudged 
"against  said  property  which  shall  in  any  way  be- 
"come  a  charge  upon  the  interest  of  the  party  of 
"the  first  part."  Have  you  any  explanation  to  make 
of  that  statement  there,  that  you  were  the  owner  of 
a  one-quarter  interest,  and  that  you  were  binding 
there  that  one-quarter  interest  for  the  peformance 
of  this  lease? 

Mr.  HEILIG. — We  object,  as  needless  repetition. 

The  COURT. — It  seems  to  me  that  would  be  a 
proper  question  to  be  asked  by  the  other  side.  You 
are  not  cross-examining  the  witness.  He  is  your 
witness. 

Mr.  PRATT. — He  is  our  witness,  but  he  is  an  ad- 
verse witness. 

The  COURT. — You  have  introduced  writings  there 
which  you  claim  sustain  your  contention,  and  now 
you  are  trying  to  get  evidence  against  them — to  cause 
this  witness  to  put  in  evidence  for  the  defence. 

Mr.  HEILIG.— I  am  willing  to  let  him  do  that, 
but  I  want  to  shorten  this  matter,  as  the  witness  has 
already  testified  concerning  it. 

The  COURT. — Objection  sustained.  (Plaintiff  ex- 
cepts) 

Mr.  PRATT.. — Q.  In  another  part  of  this  same 
lease,  it  reads:  (reads)  "And  the  party  of  the  second 
"part  does  hereby  specially  agree  not  to  assign  this 
"lease  or  lay  or  any  interest  therein  or  thereunder 
"and  not  to  sublet  or  sublease  the  said  demised  prem- 
"ises  or  any  part  thereof  nor  to  permit  the  same  nor 
"any  part  thereof  nor  any  interest  therein  to  pass  to 
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"any  person  whatever  without  the  written  consent  of 
"the  party  of  the  first  part  had  and  obtained,  and  this 
"prohibition  shall  extend  to  the  undivided  one  fourth 
"interest  belonging  to  the  party  of  the  second  part 
"as  fully  as  to  the  interest  belonging  to  the  party 
"of  the  first  part".  Did  you  get  any  written  agree- 
ment from  judge  Wickersham  to  transfer  that  quar- 
ter interest  to  Mrs.  Patterson? 

A.  No. 

Q.  Now,  Mr.  Patterson,  there  was  an  agreement 
entered  into  between  the  Happy  Home  People  and 
yourself  and  Mr.  Wickersham,  was  there  not? 

A.  Yes  sir. 

Mr.  PRATT. — Have  you  that  original,  Mr.  Heilig? 

Mr.  HEILIG. — I  think  so.  The  compromise  of  the 
dispute.     (Hands  a  paper  to  Mr.  Pratt) 

Mr.  PRATT. — Is  that  your  signature  (hands  paper 
to  wit.,) 

A.  That  is.    Yes. 

A,  Did  you  file  this  of  record? 

A.  They  were  all  filed  at  the  same  time. 

Q.  You  notice  the  recorder's  certificate  here  states: 
(reads)  "Filed  for  record  at  the  request  of  H.  J. 
Patterson".    You  filed  it,  did  you? 

A.  I  paid  for  all  of  them.  Mr.  Wickersham  was 
present,  though  at  the  time  they  were  filed. 

(Here  a  recess  is  taken  until  2  P.  M.  today. 


September  27,   1913,  2  o'clock  P.  M. 
H.  J.  PATTERSON  resumes  his  testimony  on  re- 
direct. 


92  lldirdiil  SIroccker 

Mr.  PRATT. — I  offer  this  agreement. 

Mr.  HEILIG.— No  objection. 

(Marked  Plaintiff's  Exhibit  C) 

PLAINTIFF'S  EXHIBIT  C 

THIS  AGREEMENT  made  and  entered  into  on 
the  8th  day  of  November,  A.  D.  191 1,  by  and  between 
M.  Wagner,  C.  Wichman,  G.  Wheeler,  M.  Beegler 
and  E.  M.  Horner,  parties  of  the  first  part,  and  James 
Wickersham  and  H.  J.  Patterson,  parties  of  the  sec- 
ond part,  all  of  Fairbanks  Precinct,  Alaska, 

WITNESSETH:— That  the  parties  of  the  first  part 
did  on  or  about  June  6th,  1908,  locate  an  association 
placer  mining  claim  of  sixty  acres,  or  thereabouts, 
situate  in  the  Fairbanks  Mining  District  of  Alaska., 
second  tier  bench  off  of  Eva  Creek  opposite  2,  3  and 
4  creek  claims,  to  be  known  as  the  Happy  Home 
Association,  described  as  follows,  to  wit:  Commenc- 
ing at  this  stake  south  east  post  and  running  2600 
feet  in  a  northerly  direction,  then  a  thousand  feet  in 
a  westerly  direction,  then  2600  feet  in  a  southerly  di- 
rection, then  1000  feet  in  an  easterly  direction  to 
stake  of  beginning,  joining  second  tier  bench  off  of 
Ester  Creek  opposite  3  and  4  below  left  limit;  and 
the  location  certificate  of  which  was  filed  for  record 
Sept  1,  1908  at  45  min  past  1  p.  m.  and  recorded  in 
the  office  of  the  recorder  in  said  precinct  on  that 
day  in  Vol  10  of  locations  notices  and  recorded  at 
pages  174  and  175  therein;  and  subsequently  the  par- 
ties of  the  first  part  owners  leased  so  much  of  said 
ground  as  is  hereinafter  described  as  overlapping  the 
Pat  Daly  claim  to  E.  M.  Horner  lessee;  that  on  the 
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1st  day  of  December,  1905  Pat  Daly  located  a  placer 
claim  in  said  Fairbanks  Precinct  on  Ester  Creek,  a 
tributary  of  Cripple  Creek,  described  as  follows:  A 
second  tier  bench  on  left  limit  opposite  No.  3  below 
Creek  Claim,  calls  for  600  feet  upstream  or  west  and 
400  feet  downstream  or  east  from  the  initial  post  and 
872  feet  back  or  north  from  lower  right  limit  corner, 
thence  1000  feet  upstream  to  upper  left  limit  corner, 
and  thence  872  feet  back  to  upper  left  limit  corner; 
that  stakes  were  set  to  mark  the  boundaries  of  said 
claim  but  were  not  exactly  the  distances  mentioned 
in  the  notice;  that  discovery  and  assessmen  work 
were  done  on  said  claim,  and  the  location  notice  was 
filed  for  record  in  the  office  of  the  recorder  in 
said  district  on  February  21st  1906,  and  same  re- 
corded in  Vol.  7  of  Locations  notices  page  137;  that 
thereafter  the  title  to  said  premises  was  conveyed  to 
and  the  same  is  now  in  the  names  of  the  parties 
of  the  second  part,  as  owners  and  lessees;  that  the 
claim  so  located  by  the  parties  of  the  first  part  over- 
laps the  claim  so  located  for  and  owned  by  the  parties 
of  the  second  part  as  shown  on  that  map  of  the  sur- 
vey thereof  made  by  C.  E.  Davidson  on  the  29th  day 
of  September,  1911.  That  the  parties  hereto  have 
compromised  their  differences  in  respect  to  the  said 
overlap  of  the  Daly  Claim  by  the  Happy  Home  As- 
sociation claim,  and  in  consideration  thereof  the  par- 
ties of  the  first  part  do  hereby  abandon  all  right, 
claim,  or  title  to  the  whole  of  the  said  Pat  Daly  claim 
as  surveyed  and  located  on  the  ground  from  stake  to 
stake  by  the  said  C,  E.  Davidson  survey  of  said  Sept 
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29th,  1911,  and  in  consideration  of  the  conveyance  to 
them  of  the  seventy-live  feet  strip  hereinafter  made 
by  the  parties  of  the  second  part  to  the  parties  of 
the  first  part,  the  parties  of  the  first  part  do  hereby 
sell,  assign,  set  over  and  quit-claim  to  the  parties  of 
the  second  part,  in  the  proportions  as  they  now  claim 
the  same,  the  whole  of  the  ground  within  the  said 
Pat  Daly  claim  as  shown  in  said  C.  E.  Davidson  sur- 
vey of  said  Sept  29th,  1911;  and  in  consideration  of 
such  conveyance  to  them  the  parties  of  the  second 
part  do  hereby  sell,  assign,  set  over  and  quit  claim 
to  the  parties  of  the  first  part,  in  the  proportions  as 
they  now  claim  the  same,  a  strip  of  ground  off  the 
upper  end  of  the  Pat  Daly  claim,  running  up  and 
down  the  general  course  of  Ester  Creek,  and  running 
seventy-five  feet  wide  parallel  to  the  northely  line  of 
said  claim  as  shown  on  the  C.  E.  Davidson  survey 
of  said  Sept  29th,  1911,  the  same  to  be  surveyed  and 
marked  off  by  said  Davidson  as  soon  as  he  can  here- 
after do  the  work;  the  parties  of  the  second  part 
agree  that  the  parties  of  the  first  part  may  permit 
the  water  and  tailings  from  the  said  seventy-five  foot 
strip  and  the  land  immediately  adjacent  and  above 
where  said  E.  M.  Horner  is  now  working  to  flow 
upon  the  said  Daly  claim,  but  the  parties  of  the  first 
part  and  their  lessees  will  impound  the  said  tailings 
with  brush  and  other  material  so  as  to  pile  the  same 
in  a  good  and  workmanlike  manner  on  their  own 
ground  and  as  little  as  practicable  on  the  ground 
belonging  to  the  parties  of  the  second  part.  Water 
reaching  the  ground  of  the  parties  of  the  second  part 
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may  be  used  by  them  in  mining. 

IN  WITNESS  WHEREOF  the  parties  hereto  have 
set  their  hands  and  seals  at  Fairbanks,  Alaska,  on  the 
day  and  year  first  above  written, 

M.  WAGNER, 

CHRIS  WICHMAN, 

GEO.  WHEELER, 

M.  BEEGLER  by  WHEELER, 

E.  M.  HORNER  &  CO., 

Per  E.  J.  HORNER, 

Parties  of  the  First  Part. 

JAMES  WICKERSHAM, 

H.  J.  PATTERSON, 
^  Parties  of  the  Second  Part. 

WITNESSES: 
C.  E.  DAVIDSON, 
J.   E.  COFFER. 
Territory  of  Alaska 
TERRITORY  OF  ALASKA 
FAIRBANKS  PRECINCT    ss     ' 

THIS  IS  TO  CERTIFY:  That  on  this  8th  day  of 
November,  A.  D.  1911,  there  personally  appeared  be- 
fore me,  the  undersigned  Notary  Public,  the  above 
named  persons,  who  are  each  known  to  me  to  be  the 
persons  who  signed  the  foregoing  instrument  and 
who  each  signed  the  same  in  my  presence  and  who 
each  acknowledged  to  me  that  he  signed  the  same 
freely  and  voluntarily  and  for  the  uses  and  purposes 
therein  set  forth. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  notarial  seal  on  the  day  and  date  in 
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this  certificate  first  above  written. 

(Notarial  seal)  JOHN  E.  COFFER, 

Notary  Public  in  and  for  the  Territory  of  Alaska, 

residing  at  Fairbanks,  Alaska. 

(Indorsed)  35160.  entered,  compared,  indexed. 
Dated;  November  8th  1911.  M.  Wagner  et  al  and 
James  Wickersham  et  al. 

Deed.      (Note:    Words   "compromise   agreement" 
marked  out  in  pencil  and  word  "Deed"  written  above 
same  in  pencil) 
TERRITORY  OF  ALASKA 
FOURTH  JUDICIAL  DIVISION.— ss. 

Filed  for  record  at  request  of  H.  J.  Patterson,  on 
the  10  day  of  Nov.  1911  at  10  A.  M.  and  recorded  in 
Vol  15  deeds  page  446  Fairbanks  Recording  Precinct. 
JOHN  F.  DILLON,  Recorder.  By  C.  E.  Wright, 
Deputy. 

Mr.  PRATT.— (After  reading  said  Exhibit  C)  Did 
you  consult  Mrs.  Patterson  in  regard  to  that  agree- 
ment. 

A.  Yes. 

Q.  Got  her  permission,  did  you? 

A.  Yes. 

Q.  To  do  all  that? 

A.  She —  Well,  of  course,  there  was  a  good  deal 
of  argument. 

Q.  You  got  her  consent  to  make  such  an  agree- 
ment? 

A.  Yes. 

Q.  Had  you  consulted  her  previous  to  that  with 
reference  to  the  lease? 
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A.  We  talked  it  over  at  home. 

Q.  Your  lease  of  October  12,  1911  wherein  you 
made  your  quarter  interest,  or  gave  a  quarter — gave  a 
lien  upon  your  quarter  interest  in  the  Daly  Bench 
for  the  payment  of  royalties  and  to  assure  the  pay- 
ment of  all  debts  in  working  the  claim,  had  you 
talked  that  over  with  Mrs.  Patterson  beforehand? 

Mr.  HEILIG. — We  object  to  the  form  on  the  ques- 
tion, as  not  being  in  accordance  with  the  instrument 
itself,  nor  in  accordance  with  any  answer  that  the 
witness  has  heretofore  made,  in  the  form  in  which  it 
is  put. 

The  COURT. — I  think  the  witness  has  said  that  it 
was  not  his  quarter  interest.    . 

Mr.  PRATT. — Q.  Did  you  consult  Mrs.  Patterson 
before  you  drew  up  the  lease  dated  the  12th  of  Oc- 
tober, 1911,  with  Mr.  Wickersham  and  get  her  con- 
sent to  the  terms  that  you  afterwards  embodied  in 
it? 

Mr.  HEILIG. — We  object  to  the  form  of  that  ques- 
tion "before  he  drew  up  the  lease".  He  didn't  draw 
up  any  lease. 

Mr.  PRATT. — The  lease  was  drawn  up. 

The  COURT. — I  think  that  removes  the  objection. 
He  may  answer  the  question. 

A.  I  don't  remember  exactly  whether  I  did  or  not — 
the  exact  circumstances  at  that  time,  but  I  know  I 
told  her  afterwards,  but  I  am  not  positively  certain  as 
to  before. 

Mr.  PRATT. — Q.  Did  you  consult  her  before  you 
made  the  deed  to  the  property  to  her? 
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A.  Before  I  made  the  deed  to  her? 

A.  Yes. 

A.  Yes.  She  had  asked  me  to  make  the  deed  to 
her  as  soon  as  I  got  it. 

Q.  She  had? 

A.  She  was  disappointed  that  the  deed  wasn't 
made  to  her  in  the  first  place. 

Q.  You  told  her  you  were  going  to  do  it,  did  you? 

A.  1  did. 

Q.  Did  she  know  at  the  time  that  you  made  the 
deed  that  you  were  going  to  make  it  that  day? 

A.  I  don't  know  exactly  whether  she  did  or  not, 
not  particularly. 

Q.  Did  you  deliver  the  deed  to  her? 

Mr.  HEILIG. — That  is  admitted  by  the  pleadings, 
that  the  deed  was  made  to  her  on  the  27th  of  No- 
vember. They  allege  it  affirmatively  and  we  allege 
it  affirmatively;  and  we  object  to  any  testimony  on 
that  subject. 

The  COURT.— What  is  the  purpose. 

Mr.  PRATT. — I  wanted  to  know  whether  she 
knew  anything  about  it;  to  show  it  was  merely  a 
voluntary  deed  made  out  by  this  witness  and  filed 
by   himself  without   her   knowledge. 

Mr.  HEILIG. — He  has  already  testified  that  he  had 
promised  to  make  it  to  her;  that  she  urged  him  to 
make  it,  and  that  he  made  it. 

The  COURT. — Well,  he  may  answer  the  question. 

A.  What  is  the  question? 

Q.  (question  read:  "Did  you  deliver  the  deed  to 
her") 
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A.  On  that  day? 

Q.  Well,  at  all.     Did  you  deliver  it  to  her? 

A.  Yes. 

Q.  When? 

A.  As  soon  as  I  got  it  back. 

Q.  Back  from  where? 

A.  From  the  recording  office. 

Q.  From   the   recording   office? 

A.  Yes. 

Q.  You  had  it  recorded  then? 

A.  I  had  it  made  out  and  left  it  with  Guy  Erwin 
to  record,  because  I  wanted  to  catch  the  car  out 
to  Engineer  that  evening.  Mr.  Hamilton  and  I  had 
been  out  looking  over  the  ground. 

Q.  You  had  spent  a  good  deal  of  your  own  money 
on  the  Daly  Bench  prior  to  the  time  that  you  de- 
livered the  deed  to  Mrs.  Patterson  hadn't  you? 

A.  I  did  under  the  lease. 

Q.  How  much  did  you  spend? 

A.  Well,  I  couldn't  say  now  just  how  much  prior 
to  the  making  of  the  deed. 

Q.  Just — (Interrupted) 

A.  I  had  to  regain  possession,  help  to  regain  pos- 
session of  the  ground  in  order  to  renew  my  lease. 

Q.  Something  over  fourteen  hundred  dollars, 
wasn't  it? 

A.  That  was  not  all  prior  to  the  making  of  the 
deed.  That  work  was  continued  through  until 
January — the  sinking  of  the  shaft.  We  had  put  some 
men  on  there  to  regain  possession  of  the  ground — 
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to  hold  possession  of  the  ground — putting  up  build- 
ings. 

Q.  That  was  all  your  own  money,  and  none  of  it 
Mrs.  Patterson's? 

A.  No.     None  of  Mrs.  Patterson's  at  all. 

Q.  Did  she  ever  reimburse  you  for  that  expendi- 
ture? 

A.  This  was  under  the  lease.  It  ^as  to  renew  my 
lease  with  Wickersham. 

Mr.  HEILIG. — You  didn't  answer  the  question. 
Read  the  question. 

Q.  (Question  read:  "Did  she  ever  reimburse  you 
for  that  expenditure?") 

A.  No. 

Mr.  PRATT. — Q.  After  you  got  that  lease,  you 
assigned  it  to  Mr.  Hamilton  for  what  consideration? 
What  did  Hamilton  give  you  for  it? 

A.  Well- 
Mr.  HEILIG. — Do  you  mean  whether  he  paid  him 
any  money  for  it? 

Mr.  PRATT. — The  witness  understand  the  ques- 
tion. 

Mr.  HEILIG. — I  think  the  witness  doesn't  under- 
stand it. 

Mr.  CLARK.— He  has  not  said  so. 

A.  I  didn't  receive  any  money  for  it.     No. 

Mr.  PRATT.— Q.  What  was  the  consideration, 
then,  for  your  transfer  to  Hamilton? 

A.  There  was  no  real  consideration. 

Q.  Wasn't  the  lease  valuable? 

A.  It  was  in  a  way.  "  'I 
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Q.  But  you  couldn't  get  anything  for  it? 
A.  There  was  a —  It  was  a  pretty  mixed  up  affair, 
that  lease. 
Mr.  PRATT.— That  is  all. 
Mr.  HEILIG.— That  is  all. 


JOHN  R.  JUNKIN,  a  witness  for  plaintiff,  after 
being  sworn,  testified  as  follows,  to-wit: — 
DIRECT  EXAMINATION. 

BY  MR.  PRATT: 

Q.  Mr.  Junkin.  Where  were  you  working  in  the 
spring  of  1911  and  summer  of  1911? 

A.  On  the  Last  Chance  Association  on  Engineer 
Creek. 

Q.  For  whom? 

A.  Eor  H.  J.  Patterson. 

Q.  Do   you    remember   hearing   about   Horner   & 
Company  striking  pay  over  on   Eva  Creek  in  the 
summer? 
.  A.  I  do. 

Q.  About  that  time  did  you  have  a  conversation 
with  Mr.  Patterson  relative  to  the  property  which  he 
owned  over  there? 

A.  I  did. 

Q.  State  that  conversation. 

A.  Well,  he  told  me  about  Horner  striking  the 
pay,  and  he — Mr.  Patterson  owning  a  quarter  inter- 
est in  the  Daly  Bench,  just  by  where  Horner  struck 
the  pay. 

Q.  Did  you  later  on  have  another  conversation 
relative  to  that  claim  and  his  ownership  of  that? 
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A.  Yes.    We  had  talked  about  it  quite  often.    Later 

on  he  talked  to  me. 

Mr.  HEILIG.— Fix  the  date.  The  first  conversa- 
tion you  fixed  in  the  summer  of  1911.  Now,  if  you 
testify  to  any  other  conversation,  we  will  require  the 
time  to  be  fixed. 

Mr.  PRATT. — Q,  Do  you  remember  another  con- 
versation? 

A.  I  do. 

Q.  At  what  time  and  place? 

A.  Well,  it  was  in  the  boiler  house  on  the  Last 
Chance  Association.  I  think  it  was  sometime  in 
August. 

Q.  What  year? 

A.  1911.  He  was  talking  about  opening  up  that 
ground  over  there,  and  he  talked  to  me  about  going 
over  later  in  the  season. 

Q.  Did  he  say  anything  more? 

A.  Well,  first  he  asked  me  if  I  would  go  over  and 
look  after  his  interest  there  in  the  lay,  if  he  should 
make  final  arrangements  to  carry  the  lay  through.  And 
afterwards  he  told  me  that  he  couldn't  finance  the 
lay,  but  he  asked  me  if  I  wanted  the  lay.  In  fact 
I  had  asked  him  if  I  could  have  a  lay  on  the  upper 
end  of  the  claim.  He  asked  me  if  I  could  finance  it,, 
and  I  told  him  1  could,  and  he  promised  to  give  me 
the  lay,  and  later  on  he  told  me  that  he  couldn't  give 
it  to  me. 

Q.  Did  you  have  any  more  conversations  concern- 
ing that  bench? 

A.  Yes.     He  talked  about  it  quite  often.     After- 
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wards,  I  think  in  the  latter  part  of  October,  or  early 
in  November,  one  day  Mr  Peoples  was  out  there— 
(Interrupted) 

Q.  What  was  Mr  Peoples'  purpose  there,  if  you 
know? 

A.  I  had  an  idea,  but  I  didn't  know  for  a  fact.  But 
Mr.  Patterson  'did  tell  me  that  Peoples  was  out  there 
and  was  pressing  him  for  money. 

Q.  Was  what? 

A.  Was  pressing  him  for  money. 

Q.  Yes? 

A.  And  he  said  if  they  kept  on  pressing  him  that 
he  would  put  the  Eva  Creek  property  in  his  wife's 
name,  and  would  let  Mr  Peoples  and  the  rest  of  his 
creditors  do  whatever  they  liked  about  it.  But  he 
said  that  he  would  guarantee  the  men's  wages  out  of 
the  Eva  Creek  property,  provided  he  couldn't  make 
the  Last  Chance  Association  lay  pay. 

Q.  When  you  said  "Eva  Creek  property",  what 
property  was  mentioned? 

A.  The  Daly  Bench. 

Q.  Did  he  use  the  terms  interchangeably,  the  Eva 
Creek  property  and  the  Daly  Bench? 

A.  Sometimes  he  called  it  the  Daly  Bench  and 
sometimes  the  Eva  Creek  property. 

Q.  What  did  you  say  then? 

A.  I  asked  him  why  he  hadn't  it  in  his  wife's 
name  long  ago  if  he  expected  they  were  going  to 
make  trouble  for  him.  He  said  if  he  put  it  in  his 
wife's  name  it  would  hurt  his  credit  still  further. 

Mr.  PRATT. — You  may  cross-examine. 
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CROSS-EXAMINATION. 

By  Mr.  HEILIG.— Q.  All  this  time  you  knew  that 
he  had  a  lay  on  the  Daly  Bench. 

A.  Yes.  He  had  told  me  that  he  had  a  lay  on  the 
whole  bench,  and  a  quarter  interest  in  the  property. 

Q.  What? 

A.  He  told  me  had  a  seventy-five  per  cent  lay 
on  the  whole  bench  besides — in  addition  to  a  quarter 
interest  in  the  property. 

Mr.  HEILIG.— That  is  all. 


E.  R.  PEOPLES,  a  witness  for  plaintiff,  after  bein^ 
duly  sworn,  testified  as   follows,  to-wit: — 
DIRECT  EXAMINATION. 

By  Mr.  CLARK.— Q.  Your  name  is  E.  R.  Peoples. 

A.  Yes  sir. 

Q.  You  are  a  merchant  here,  are  you  not? 

A.  Yes  sir. 

Q.  Are  you  acquainted  with  H.  J.  Patterson? 

A.  Yes  sir. 

Q.  Do  you  know  when  he  was  carrying  on  mining 
operations  on  the  Last  Chance  Association  claim  on 
Engineer  Creek? 

A.  I  do. 

Q.  Was  he  dealing  with  you  at  that  time? 

A.  Yes  sir. 

Q.  What  was  he  purchasing  from  you? 

A.  Well,  general  mining  supplies. 

Q.  General  merchandise  such  as  he  needed? 

A.  Yes  sir. 
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Q.  Was  he  indebted  to  you  along  about  the  month 
of  November,  1911? 

A.  Yes  sir. 

Q.  Do  you  remember  in  how  great  a  sum? 

A.  It  was  close  I  believe  to  four  thousand  dol- 
lars? 

Q.  Did  you  make  any  effort  to  collect  the  money 
from  Mr.  Patterson,  or  to  procure  any  security  for 
your  claim? 

A.  Yes  sir. 

Q.  Did  you  have  any  talk  with  him  out  on  the 
ground  concerning  any  property  that  he  might  own 
other  than  the  lay  he  was  then  operating? 

A.  At  the  mine  where  he  was  working? 

Q.  Yes. 

A.  Not  that  I  remember  of,  there. 

Q.  Did  you  have  any  conversation  with  him  here 
in  town? 

A.  Yes. 

Q.  Can  you  fix  anywhere  near  the  date  of  that 
conversation? 

A.  On  the  15th  of  November  1  received  a  check 
from  Mr  Patterson  for  a  thousand  dollars,  and  we 
were  unable  to  get  it  cashed.  Well,  Mr.  Patterson  at 
that  time  told  us  from  the  following  cleanup  that  he 
would  take  that  up.  This  he  failed  to  do,  and  I 
should  judge  about  a  week  later  I  had  a  conversa- 
tion with  him  concerning  other  property  that  he 
had. 

Q.  Had  you  in  the  meantime  seen  any  record,  or 
heard  anything  about  any  deed  being  recorded  con- 
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veying  to  him  an  interest  in  the  Daly  Bench  on  Eva 
Creek? 

A.  Yes  sir. 

Q.  Now,  where  did  the  conversation  take  place? 

A.  In  the  office  of  the  store. 

Mr.  HEILIG. — When  was  this  that  you  saw  the 
record? 

A.  It  was  just  a  day  or  so,  I  judge,  after,  or  a 
few  days  after  the  conveyance  to  Patterson. 

Mr.  CLARK.— Q.  From  judge  Wickersham? 

A.  Yes  sir.    I  believe  it  was  from  the  judge. 

Q.  Who  called  your  attention  to  the  fact  that  the 
conveyance  had  been   made? 

The  COURT.— What  coneyance? 

Mr.  CLARK. — From  judge  Wickersham  to  Patter- 
son of  an  interest  in  the  Daly  Bench. 

Q.  Who  called  your  attention  to  the  fact  that  a 
conveyance  had  been  made? 

A.  I  noticed  it  in  the  paper,  and  Mr.  Stroecker  also 
called  my  attention  to  it. 

Q.  Mr.  Stroecker  was  then  and  is  now  in  your 
employ? 

A.  Yes. 

Q.  And  Mr.  Stroecker  is  now  trustee  in  bankruptcy 
in  this  H.  J.  Patterson  matter. 

A.  Yes  sir. 

Q.  And  is  the  plaintiff  in  this  action. 

A.  Yes  sir. 

Q.  That  was  before  the  bankruptcy  proceedings 
were  instituted. 

A.  Yes  sir. 
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Q.  Just  tell  what  you  did  after  you  ascertained  that 
that  transfer  had  been  made  from  judge  Wickersham 
to  Mr  Patterson. 

A.  I  asked  Mr  Patterson  if  he  would  not  give  us 
security  on  his  interest  in  this  ground. 

Q.  What  ground? 

A.  The  ground  on  Ester  Creek. 

Q.  Do  you  mean  Ester  Creek  or  Eva  Creek? 

A.  Of  Eva  Creek,  tributary  of  Ester  Creek. 

Q.  Is  that  the  Daly  Bench  that  you  are  referring 
to? 

A.  Yes  sir.  And  he  informed  me  at  that  time  that 
through  an  arrangement  with  Mr.  Wickersham  that 
he  couldn't  give  any  security  on  that  ground  or  trans* 
fer  it  in  any  manner.  That  was  the  sum  and  sub- 
stance of  the  conversation. 

Q.  What  did  he  say  about  the  ownership  of  that 
interest? 

A.  1  here  was  nothing  said  regarding  that. 

Q.  What  did  you  say  to  him;  remember,  as  near 
as  you  can,  the  words  you  used  to  him  in  asking 
for  security? 

A.  I  suggested  to  him  that  he  had  a  quarter  in- 
terest in  that,  and  he  should  put  it  up  as  security. 

Q.  Did  he  deny  that  he  had  a  quarter  interest? 

A.  No  sir. 

Q.  The  reason  he  gave  you  for  not  putting  it  up 
was  that  he  had  a  written  agreement — (interrupted) 

A.  With  judge  Wickersham. 

Q.  (Continuing) — with  judge  Wickersham  where- 
by he  couldn't  incumber  it? 
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A.  Yes  sir. 

Q.  Did  you  talk  with  him  anything  about  the  pos- 
sibility of  that  ground  producing  any  money,  or  any- 
thing of  that  kind? 

A.  I  think  not  at  that  time. 

Q.  Did  you  ever  have  any  other  conversation  with 
him  at  any  other  time  about  that  particular  prop- 
erty? 

A.  No  sir;  that  is,  not  that  I  remember  of  now. 

Q.  Did  you  receive  any  information  thereafter  that 
he  had  conveyed  that  quarter  interest  to  Mrs.  Pat- 
terson? 

A.  Yes  sir. 

Q.  How  long  after  that,  if  you  remember? 

A.  1  should  judge  it  would  be  two  weeks  after 
that. 

Q.  Did  you  have  any  talk  with  him  after  you  saw 
that  he  had  conveyed  it  to  Mrs.  Patterson? 

A.  No  sir. 

Q.  Shortly  after  that,  you  instituted  suit  in  this 
Court  against  him,  did  you  not? 

A.  Yes  sTr. 

Q.  Then,  thereafter,  instituted  an  action  to  set 
aside  the  conveyance. 

A,  Yes  sir. 

Q.  And,  after  this  bankruptcy  proceeding  was  in- 
stituted, that  suit  was  practically  abandoned  and  a 
similar  suit  was  instituted  by  the  trustee  in  bank- 
ruptcy, the  present  plaintiff  in  this  action. 

A.  Yes  sir. 

Mr.  HEILIG. — The  record  will  show  that  that  suit 
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was  dismissed. 

Mr.  CLARK. — I  don't  know  whether  it  was  or  not. 

Q.  Now,  in  regard  to  when  this  transfer  to  Mrs. 
Patterson  took  place,  do  you  remember  whether  or  not 
it  was  a  week  or  two  after  this  conversation  with  Mr 
Patterson,  or  was  it  only  a  few  days  after? 

Mr.  HEILIG. — Which  conversation? 

Mr.  CLARK. — This  conversation  in  which  he  stat- 
ed that  he  couldn't  transfer  the  property. 

A.  In  referring  to  that,  I  remember  that  it  was 
prior  to  bringing  the  last  cleanup  from  the  claim.  If 
1  remember  right,  that  was  the  25th  or  26th  of  the 
month,  and  this  conversation  was  prior  to  that  time. 

Q.  How  much  prior,  if  you  can  state? 

A.  Well,  I  should  say  it  was  three  or  four  or  five 
days. 

Q.  It  was  just  in  that  period  of  time  there  that 
this  took  place,  but  you  can't  fix  the  date  more 
definitely  than  that. 

A.  Yes. 

Q.  Was  Mr.  Stroecker  in  the  store  at  the  time  you 
had  your  conversation  with  Patterson? 

A.  Yes  sir. 

Q.  Is  he  the  one  that  called  your  attention  to  this 
transfer? 

A.  The  transfer  from  Mr.  Wickersham  to  Patter- 
son, yes  sir;  and  also  I  think  he  called  my  attention 
to  the  other  one  later  on. 

Mr.  CLARK. — Your  witness. 

CROSS-EXAMINATION. 

By  Mr.  HEILIG.— Q.  You  had  considerable  deal- 
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ings  with  Mr.  Patterson  in  connection  with  his  min- 
ing on  the  Last  Chance  claim  on  Engineer  Creek. 

A.  Yes  sir. 

Q.  You  had  dealings  with  him  from  the  very  be- 
ginning of  his  operations  there. 

A.  Yes  sir. 

Q.  You  were  here  at  the  time  he  commenced  op- 
erations in  February  1911? 

A.  I  think  I  was.    Yes. 

Q.  You  have  a  partner  by  the  name  of  Johnson. 

A.  Mr.  Johnson  is  with  us. 

Mr.  CLARK. — We  object  as  not  cross-examination. 

The  COURT. — The  question  has  been  answered. 

(Mr.  Heilig  states  what  he  desires  to  prove  by  the 
witness  on  cross-examination.  Mr.  Clark  objects  as 
immaterial,  and  the  court  states  that  it  is  too  remote.) 

Mr.  HEILIG.— That  is  all,  then. 

Mr.  CLARK.— Plaintiff  rests. 


Mr.  HEILIG.— If  the  Court  please.  Ordinarily  in 
a  case  of  this  kind  I  should  not  move  for  a  dis- 
missal. But  the  plaintiffs,  by  making  Mr  Patterson 
their  own  witness,  have  vouched  so  thoroughly  for 
his  credibility  that,  together  with  that,  and  other 
testimony,  none  of  which  is  binding  upon  Mrs  Patter- 
son at  all,  1  think  that,  under  the  authorities  which 
I  purpose  to  produce,  that  they  have  absolutely  failed 
to  support  their  allegations.  In  other  words,  that 
they  have  absolutely  failed  to  prove  that  Mr  Pat- 
terson did  convey  on  the  27th  day  of  November, 
1911,  this  interest  in  the  Daly  Bench  to  his  wife  in 
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fraud  of  his  creditors,  with  the  intent  to  defraud 
them,  and  with  intent,  on  the  part  of  Mrs  Patterson 
when  she  received  the  deed,  to  defraud  them.  They 
must  show  in  a  case  of  this  kind,  under  the  section 
in  our  bankruptcy  law  which  permits  a  trustee  to 
sue  wherever  a  creditor  could  sue,  not  only  that  Mr 
Patterson,  when  he  made  this  deed,  intended  to  de- 
fraud his  creditors,  but  they  must  show  that  Mrs 
Patterson,  when  she  received  the  deed,  intended 
to  defraud  his  creditors.  They  have  absolutely  failed 
to  show  any  intent  on  her  part.  They  have  failed  to 
show,  outside  of  the  testimony  of  Junkin  who  details 
a  conversation  which  we  had  to  admit  for  this  rea- 
son: That  they  made  Patterson  a  party.  He  is  not 
a  necessary  party  under  all  the  authorities,  but  it 
was  proper  that  he  should  be  made  a  party  and  there- 
fore I  could  not  move  to  strike  him  out.  But  the  rule 
is  absolute  and  uniform  that,  while  he  being  a  party 
would  make  evidence  of  that  kind  admissible  as  to  his 
statements  which  he  had  made,  there  was  no  evi- 
dence to  show  that,  at  the  time  he  made  this  con- 
veyance, he  did  it  for  the  purpose  of  defrauding  his 
creditors,  much  less  is  there  any  evidence  that,  at 
the  time  Mrs  Patterson  received  this  deed,  she  had 
any  knowledge  of  such  intent  on  his  part.  Because 
there  is  not  a  scintilla  of  evidence  on  that,  nor  is 
there  a  scintilla  of  evidence  that  she,  by  accepting 
the  deed,  intended  to  defraud  any  creditors.  On  the 
contrary,  their  evidence  shows  positively  that  her's 
was  the  only  money  that  entered  into  the  purchase 
of  that  quarter  interest.    Their  witness  proves  abso- 
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lutely  that  he  never  put  a  dollar  into  that  purchase. 
The  purchase  price  was  the  expense  of  sinking  a 
hole  to  bedrock  and  doing  the  assessment  work. 
That  purchase  price  was  paid  by  Mrs  Patterson,  and 
is  not  disputed  and  not  denied,  and  it  stands  abso- 
lutely. Patterson  testifies  that  he  never  put  a  dollar 
into  the  purchase  of  that  quarter  interest.  (Reads 
auhorities  and  argues  motion) 

Mr  Pratt  and  Mr  Clark,  on  behalf  of  plaintiff,  re- 
sist motion  and  argue  same,  and  the  matter  is  con- 
tinued until  Monday,  September  29,  1913,  at  10 
o'clock  A.  M. 


Monday,  September  29,  1913,  10  A.  M. 
Arguments  on  motion  concluded,  and  the  matter 
submitted  to  the  Court  for  decision,  whereupon  the 
Court  grants  the  motion  of  defendants  to  dismiss  the 
case.  Plaintiff  excepts  thereto  and  an  exception  is 
allowed  by  the  Court. 


DEFENDANTS'  EXHIBIT  "2." 
Lease  of  Mining  Ground. 

This  indenture  of  lease  made  and  entered  into  this 
12th  day  of  October,  1911,  by  and  between  James 
Wickersham,  of  Fairbanks,  Alaska,  the  party  of  the 
first  part,  and  H.  J.  Patterson,  of  the  same  place,  the 
party  of  the  second  part, 

Witnesseth:  That  the  party  of  the  first  part  is  the 
owner  of  an  undivided  three-fourths  interest  in  and 
the  party  of  the  second  part  is  the  owner  of  an  un- 
divided one-fourth  interest  in  that  certain  placer  min- 


VH.  Maria m  A.  Patterson  et  at,  113 

ing  claim  known  as  the  "Daly  Bench",  situate  on 
the  left  limit  of  Ester  Creek  in  the  second  tier  of 
benches  and  about  opposite  three  below  discovery  on 
the  left  limit  of  said  Ester  Creek,  Fairbanks  Precinct, 
Alaska,  and  adjoining  the  Norton  bench,  which  said 
Daly  Bench  was  located  by  Pat  Daly  on  December 
1,  1905,  the  location  notice  of  which  is  recorded  at 
page  137,  Vol.  7  of  Locations,  in  the  office  of  the 
recorder  in  said  Fairbanks  Precinct,  Alaska;  that  the 
party  of  the  second  part  has  applied  for  and  the  party 
of  the  first  party  hereby  gives  to  the  party  of  the 
second  part  a  lease  upon  the  said  claim  in  considera- 
tion of  the  terms  and  covenants  of  this  lease  and  also 
in  consideration  of  the  terms  and  agreements  con- 
tained in  that  certain  other  contract  signed  between 
these  parties  at  the  same  time  as  this  lease,  which  said 
other  agreement  is  as  much  a  part  of  this  agreement 
of  lease  as  if  written  in  its  body  in  consideration  of 
the  rents,  royalties,  covenants  and  agreements  here- 
inafter reserved  and  by  the  said  party  of  the  second 
part  to  be  kept,  paid,  and  performed,  and  in  consid- 
eration of  the  performance  of  the  other  mentioned 
agreement,  of  even  date  herewith,  the  party  of  the 
first  part  does  hereby  grant,  demise,  let  and  lease 
unto  the  said  party  of  the  second  part,  the  party  of 
the  second  part  does  hereby  accept  the  lease  of  the 
whole  of  the  said  premises  together  with  all  ap- 
purtenances and  the  right  and  privilege  to  prospect 
and  mine  the  same  and  to  extract  therefrom  all  the 
gold  and  gold  bearing  placers  therein  contained  sub- 
ject to  the  terms  of  this  agreement: 
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To  have  and  to  hold  the  same  unto  the  said  party 
of  the  second  part  from  the  date  of  this  agreement 
until  the  12th  day  of  October,  1915,  unless  sooner 
determined  or  forfeited  through  the  failure  of  the 
party  of  the  second  part  to  pay  and  deliver  the  rents 
and  royalties  agreed  upon,  or  for  other  violation  of 
the  terms,  covenants  and  conditions  in  this  lease,  or 
the  agreement  of  even  date  herewith,  against  the 
said  party  of  the  second  part  reserved. 

As  part  consideration  of  this  lease  the  party  of  the 
second  part  agrees  that  his  undivided  one-fourth  in- 
terest in  said  premises  shall  be  covered  and  included 
in  the  terms  of  this  lease  and  shall  also  at  all  times  be 
subject  to  any  debts,  defaults  or  damages  resulting 
from  the  working  under  this  lease,  or  for  violation 
thereof,  and  the  said  Daly  claim  shall  at  all  times 
be  worked  and  considered  as  a  whole  between  the 
parties  hereto,  and  all  subject  to  the  terms  of  this 
lease  and  it  is  especially  agreed  that  the  party  of  the 
first  part  shall  have  a  first  lien  upon  the  whole  of  the 
output  of  the  whole  of  the  Daly  claim,  including  the 
undivided  one  fourth  interest  of  the  party  of  the 
second  part  for  the  payment  of  the  royalty  reserved 
to  the  party  of  the  first  part  and  the  performance  of 
the  terms  of  this  lease. 

In  consideration  of  the  said  demise  and  the  lease 
the  said  party  of  the  second  part  does  hereby  cov- 
enant and  agree  to  and  with  the  said  party  of  the 
first  part  as  foil  to-wit:  To  enter  upon  the  said  de- 
mised premises  wit  thirty  days  after  the  signing  of 
these  presents  and  begin  and  thereafter  continuously 
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maintain  possession  and  mine  the  said  mining  claim 
in  a  good  and  miner  like  manner  with  due  regard  to 
the  development,  preservation  and  value  of  the  same 
as  a  mining  claim,  to  leave  all  unworked  ground  in-- 
tact  and  adjacent;  to  operate  no  rocker,  longtom  or 
other  kindred  machine  except  for  prospecting;  to  do 
no  panning  thereon  except  to  keep  account  of  and 
test  the  value  of  the  ground,  and  of  such  mineral 
obtained  by  rocker,  longtom,  panning  or  otherwise 
to  keep  accurate  account  and  include  the  gross 
amount  thereof  in  the  gross  output  of  gold  produced 
from  said  premises;  to  work  and  mine  said  premises 
steadily  and  continuously  from  the  date  hereof  until, 
the  termination  of  this  lease;  to  well  and  sufficiently 
timber  all  shafts,  drifts,  tunnels  and  passage  ways 
where  proper  in  accordance  with  good  mining  and 
not  to  mine,  drift  or  excavate  outside  the  boundaries 
of  said  demised  premises,  and  should  the  party  of 
the  second  part  or  any  one  for  or  under  him  do  so 
or  otherwise  interfere  with  other  property  then  any 
damage  resulting  therefrom  to  any  person  shall  be 
paid  by  the  said  party  of  the  second  part  who  shall 
save  the  party  of  the  first  part  harmless;  to  ex- 
cavate, mine  and  remove  all  pay  dirt  from  the  tun- 
nels, drifts  or  other  openings  in  said  mine  which 
shall  contain  at  least  one  dollar  and  a  half  to  the 
square  foot  of  bedrock. 

And  the  party  of  the  second  part  further  agrees 
that  immediately  upon  locating  pay  on  said  demised 
premises  he  will  put  such  a  sufficient  force  of  men 
and  machinery  at  work  thereon  as  is  necessary  to 
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work  the  same  in  a  good,  and  workmanlike  manner 
and  will  continue  to  work  the  same  from  that  time 
until  the  same  is  worked  out;  he  agrees  to  furnish 
all  the  necessary  tools,  provisions,  labor  and  outfit 
for  the  purpose  of  properly  working  the  said  premises 
during  the  whole  of  the  term  without  any  expense 
whatever  to  the  party  of  the  first  part;  and  the 
party  of  the  second  part  hereby  expressly  covenants 
and  agrees  that  he  will  not  allow  or  permit  any  lien 
or  liens  to  be  adjudged  against  the  premises  or  upon 
the  dump  or  gold  or  gold  dust  coming  from  the  said 
premises,  and  the  party  of  the  second  part  will  hold 
and  keep  the  party  of  the  first  part  and  all  his  in- 
terest in  the  claim  or  output  safe  and  harmless  from 
any  such  liens  for  labor  or  otherwise,  and  the  party 
of  the  second  part  agrees  to  post  and  maintain  a 
notice  in  writing  upon  said  premises  in  the  name  of 
the  party  of  the  first  part  giving  notice  to  all  per- 
sons, laborers,  materialmen  and  others  that  no  claim 
of  lien  shall  be  made  thereon  by  any  laborer,  ma- 
terialman or  other  person,  in  accordance  with  the* 
statutes,  and  the  party  of  the  second  part  further 
agrees  that  his  undivided  one  fourth  interest  shall 
be  held  liable  to  the  party  of  the  first  part  for  all  liens 
or  other  claims  made  or  adjudged  against  said  proper- 
ty which  shall  in  any  way  become  a  charge  upon  the 
interest  of  the  party  of  the  first  part. 

The  party  of  the  second  part  further  agrees  to 
permit  the  party  of  the  first  part  or  his  agent  at  any 
time  to  enter  into  and  upon  all  parts  of  the  demised 
premises  for  the  purpose  of  inspecting,  testing,  pan- 
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ning  and  determining  the  condition  and  value  of  the 
dirt  in  said  ground,  or  to  ascertain  any  other  fact 
which  in  the  discretion  of  the  party  of  the  first  part 
or  his  agent  is  necessary  and  proper  to  his  security, 
and  will  at  all  times  permit  the  party  of  the  first  part 
or  his  agent  to  inspect  the  books,  records  and  ac- 
counts, either  in  his  books  or  in  the  bank,  assay  of- 
fice or  other  place  where  the  evidence  and  record  can 
be  found,  and  will  permit  the  party  of  the  first  part  or 
his  agent  to  acquire  in  all  proper  ways  and  means 
any  and  all  information  regarding  the  business 
thereof  or  connected  therewith. 

The  party  of  the  second  part  agrees  specially  to 
make  each  and  every  cleanup  in  the  presence  of  the 
party  of  the  first  part,  or  his  duly  authorized  agent, 
and  to  give  him  or  his  agent  reasonable  advance 
notice  so  that  he  can  be  present  and  specially  agrees 
to  deliver  to  the  party  of  the  first  part  or  to  his 
duly  authorized  agent,  the  full  twenty  five  per  cent, 
or  one  quarter  of  the  gross  amount  of  each  and  every 
cleanup  at  the  time  the  same  is  finished,  and  it  is 
agreed  by  the  party  of  the  first  part  that  he  or  his 
duly  authorized  agent  will  at  that  time  and  place  give 
to  the  party  of  the  second  part  a  receipt  in  writing 
for  all  such  gold  or  gold  dust  so  then  received. 

And  it  is  of  the  essence  of  this  contract,  and  the 
party  of  the  second  part  hereby  specially  agrees  to 
pay  and  to  deliver  to  the  party  of  the  first  part,  or  to 
his  duly  authorized  agent,  in  consideration  of  this 
lease,  as  the  share,  royalty  and  rental  of  the  party  of 
the  first  part  twenty  five  (25  per  cent)  per  cent,  or 
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a  full  one  fourth  of  the  gross  amount  of  all  gold 
gold  dust  and  other  mineral  extracted,  mined,  taken 
or  produced  from  the  whole  of  the  said  premises  dur- 
ing the  whole  of  the  term  of  this  lease  or  lay,  and 
agrees  to  pay  and  deliver  said  one  fourth  part  of  the 
said  gross  output  of  the  whole  of  the  said  mining 
claim  to  the  said  party  of  the  first  part  or  his  fuly 
authorized  agent  immediately  upon  and  after  each 
cleanup  is  so  made,  without  delay  or  default  for  any 
reason  whatever. 

And  the  party  of  the  second  part  does  hereby  spe- 
cially agree  not  to  assign  this  lease  or  lay  or  any  in- 
terest therein  or  thereunder  and  not  to  sublet  or  sub- 
lease the  said  demised  premises  or  any  part  thereof 
nor  to  permit  the  same  nor  any  part  thereof  nor  any 
interest  therein  to  pass  to  any  other  person  what- 
ever without  the  written  consent  of  the  party  of  the 
first  part  had  and  obtained,  and  this  prohibition  shall 
extend  to  the  undivided  one  fourth  interest  belong- 
ing to  the  party  of  the  second  part  as  fully  as  to  the 
interest  belonging  to  the  party  of  the  first  part. 

The  party  of  the  second  part  further  agrees  that 
he  will  do  the  annual  assessment  work  on  said  claim 
for  the  years  1911,  1912,  1913,  1914,  and  1915,  and 
that  he  will  also  make  and  file  for  record  in  the 
office  of  the  recorder  in  the  precinct  where  said 
claim  is  located  the  proof  thereof  within  the  time 
limited  by  law  to  secure  the  greatest  legal  advantage 
thereof  to  the  O'Aners  of  said  claim. 

The  party  of  the  second  part  agrees  to  deliver  up 
to  the  party  of  the  first  part  the  whole  of  the  prem- 


vs.  Mariam  A.  Patterson  et  al.  119 

ises  belonging  to  the  party  of  the  first  part,  or  to  his 
vendee,  upon  the  expiration  of  this  lease,  and  all  the 
appurtenances^thereunto  belonging,  free  and  clear  of 
all  incumbrances,  liens,  or  taxes. 

And  it  is  further  agreed  by  the  party  of  the  second 
part  that  if  he  or  any  person  in  possession  through  or 
under  him,  shall  fail,  neglect  or  refuse  to  work  said 
ground  continuously  and  in  good  faith  for  a  period 
of  more  than  sixty  days,  without  the  written  consent 
of  the  party  of  the  first  part  or  his  duly  authorized 
agent,  then  and  in  that  event  the  party  of  the  first 
part,  or  his  duly  authorized  agent  may  at  his  option 
declare  the  lease  to  be  forfeited  and  at  an  end,  and 
the  party  of  the  first  part  or  his  duly  authorized 
agent,  or  his  vendee  may  enter  into  possession  there- 
of and  remove  all  persons  therefrom  and  take  ex- 
clusive possession  thereof. 

And  finally,  upon  the  violation  of  any  of  the 
terms,  covenants  or  conditions  of  this  lease  by  the 
party  of  the  second  part,  or  by  any  person  acting  by, 
through  or  under  him,  through  purpose,  neglect  or 
failure  to  fairly  and  promptly  comply  therewith  as 
specifically  herein  written,  the  term  of  this  lease  or 
lay,  at  the  option  of  the  party  of  the  first  part,  or 
his  duly  authorized  agent,  shall  expire  and  be  at  an 
end,  and  the  said  premises  with  the  appurtenances 
and  all  improvements  thereon,  save  only  the  ma- 
chinery and  personal  property  belonging  to  the  party 
of  the  second  part,  or  those  acting  within  the  terms 
of  this  lease  by,  through  or  under  him,  shall  be  im- 
mediately within  the  possession  and  under  the  con- 
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trol  of  the  party  of  the  first  part  or  his  duly  au- 
thorized agent,  and  the  party  of  the  first  part  or  his 
duly  authotized  agent  may  with  or  without  demand 
enter  upon  said  premises  and  dispossess  any  and  all 
persons  occupying  the  same  with  or  without  force  and 
with  or  without  process  of  law. 

Each  and  every  clause,  covenant,  term  and  con- 
dition of  this  agreement  shall  extend  to  the  heirs, 
executors  or  administrators  of  the  parties  hereto  and 
to  the  assigns  or  vendees  of  either. 

In  witness  whereof  the  parties  hereto  have  here- 
unto set  their  hands  and  seals,  in  duplicate,  the  day 
and  year  first  above  written. 

JAMES   WICKERSHAM     (Seal) 
H.J.  PATTERSON  (Seal) 

In  presence  of 

ALBERT  R.  HEILIG 

JOHN  L.  McGINN. 
Territory  of  Alaska 
Fairbanks  Precinct    ss. 

This  is  to  certify  that  on  this  14  day  of  October, 
1911,  before  me,  the  undersigned,  a  notary  public  in 
and  for  the  Territory  of  Alaska,  residing  at  Fairbanks 
therein,  and  being  duly  commissioned  and  sworn, 
there  personally  appeared  James  Wickersham  and 
H.  J.  Patterson,  to  me  known  to  be  the  individuals 
described  in  and  who  executed  the  within  agreement, 
and  they  each  of  them,  each  for  himself  acknowl- 
edged to  me  that  he  signed  and  sealed  the  same  as 
his  free  and  voluntary  act  and  deed  for  the  uses  and 
purposes  therein  set  forth. 
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In  testimony  whereof  I  have  hereunto  set  my  hand 
and  notarial  seal  the  day  and  year  in  this  certificate 
first  above  written. 

(Notarial  Seal)  ALBERT  R.  HEILIG, 

Notary  Public  in  and  for  the  Territory  of  Alaska,  re- 
siding at  Fairbanks  therein. 

The  share,  royalty,  or  rental  to  be  paid  to  the 
lessor  by  the  lessee,  under  the  terms  of  the  hereto 
attached  lease,  is  hereby  reduced  from  twenty-five 
per  cent,  to  twenty  per  cent  upon  the  gross  output 
of  the  ground  described  in  said  lease;  in  all  other 
respects  the  lease  to  remain  in  its  original  form. 

Dated  at  Fairbanks,  Alaska,  January  29,  1912. 
JAMES  WICKERSHAM 

By  HENRY  T  RAY 
his  atty  in  fact. 

Witness:  Albert  R.  Heilig. 

Accepted: 

(Indorsed:  35159  Entered  Compared.  Agreement 
Between  James  Wickersham  and  H.  J.  Patterson 
Dated  October  191.  Territory  of  Alaska  Fourth  Ju- 
dicial Division  ss.  Filed  for  Record  at  request  of  H. 
J.  Patterson  on  the  10  day  of  Nov  1911  at  50  min. 
past  10  a.  m.  and  Recorded  in  Vol.  5  of  Leases  page 
216  Fairbanks  Recording  District.  John  F.  Dillon 
Recorder.   By  C.  E.  Wright,  Deputy.) 

DEFENDANTS'  EXHIBIT  "3". 
Agreement. 

This  indenture  made  and  entered  into  this  19th  day 
of  September,  1910,  by  and  between  James  Wicker- 
sham, of  Fairbanks,  Alaska,  the  party  of  the   first 
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part,  and  H.  J.  Patterson,  of  Ester  Creek,  Fairbanks 

Precinct,  Alaska,  the  party  of  the  second  part, 

Witnesseth:    That  the  party  of  the  first  part  is  the 
owner  and  in  possession  of  that  cerain  placer  mining 
claim  known  as  the  "Daly  Bench",  situate  on  the  left 
limit  of  Ester  Creek  in  the  second  tier  of  benches  and 
about  opposite  Nos.  2  and  3  below  Discovery  on  the 
said  left  limit  of  said  Ester  Creek,  Fairbanks  Pre- 
cinct, Territory  of  Alaska,  and  the  party  of  the  sec- 
ond part  desires  to  prospect  thereof  and  to  take  a 
lease  for  the  future  working  thereof;  in  consideration 
of  the  sinking  of  a  hole  from  the  surface  to  bed- 
rock thereon  for  the  purpose  of  prospecting  the  said 
ground  and  determining  its  value  by  the  party  of  the 
second  part  at  his  own  expense,  the  party  of  the 
first  part  does  hereby  agree  to  make,  sign  and  deliv- 
er to  the  party  of  the  second  part  a  quitclaim  deed 
to  an  undivided  one-fourth  interest  in  the  said  prem- 
ises; the  party  of  the  second  part  undertakes  here- 
by, in  consideration  of  said  agreement  and  tranfer 
to  sink  said  hole  upon  the  said  premises  and  to  do 
the  assessment  work  for  the  year  1910  without  any 
expense  whatever  to  the  party  of  the  first  part;  in 
further  consideration  of  the  rents,  royalties,  coven- 
ants and  agreements  hereinafter  reserved  and  by  the 
said  party  of  the  second  part  to  be  kept,  paid,  and 
performed,  the  party  of  the  first  does  hereby  grant, 
demise,   let,   and  lease   unto   the  said  party  of  the 
second  part  the  whole  of  the  said  premises  together 
with  all  the  appurtenances  and  the  right  and  privi- 
lege to  further  prospect  and  mine  the  same  and  to 
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extract  therefrom  all  of  the  gold  and  gold  bearing 
rock,  earth,  and  gravel  therein  contained. 

To  have  and  to  hold  the  same  unto  the  said  party 
of  the  second  part  from  the  date  of  this  agreement 
until  the  19th  day  of  September,  1912,  unless  sooner 
determined  or  forfeited  through  the  failure  of  the 
party  of  the  second  part  to  pay  and  deliver  the  rent 
agreed  upon  or  from  some  other  ciolation  of  the 
terms,  covenants  and  conditions  hereinafter  contained 
or  any  of  them  against  the  said  party  of  the  second 
part  reserved. 

And  in  consideration  of  the  said  demise  the  said 
party  of  the  second  part  does  covenant  and  agree  to 
and  with  the  said  party  of  the  first  part:  as  follows 
to  wit: 

To  enter  upon  said  demised  premises  within  a  rea- 
sonable time  after  the  signing  and  sealing  of  these 
presents  and  to  dig,  excavate,  bore  or  otherwise  sink 
one  hole  from  the  surface  to  bedrock  upon  said 
claim  for  the  purpose  of  prospecting  the  said  ground 
and  doing  the  assessment  work  for  the  year  1910. 

Ans  the  party  of  the  second  part  further  agrees 
that  he  make,  sign,  and  cause  to  be  recorded  in  the 
office  of  the  Recorder  in  and  for  the  Fairbanks  Pre- 
cinct, Territory  of  Alaska,  an  affidavit  proving  the 
doing  of  the  assessment  work  thereon  for  the  year 
1910. 

And  the  party  of  the  second  part  further  agrees  to 
enter  upon  said  premises  within  a  reasonable  time 
after  the  signing  of  these  presents  and  proceed  to 
work  the  same  in  a  minerlike  manner  with  due  re- 
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gard  to  the  development,  preservation  and  value  of 
the  said  demised  premises;  to  leave  all  unworked 
ground  intact  and  adjacent;  to  operate  no  rocker, 
long  torn  or  other  kindred  machine;  to  do  no  panning 
thereon  save  and  except  to  keep  account  of  and  te^t 
the  value  of  the  ground  worked,  and  of  such  pan- 
nings  to  keep  an  accurate  account  and  include  the 
gross  amount  thereof  in  the  gross  output  of  gold 
produced  from  said  premises;  to  work  and  mine  said 
demised  premises  steadily  and  continuously  from  the 
date  hereof  until  the  termination  of  this  lease;  to 
well  and  sufficiently  timber  all  shafts,  drifts,  tunnels 
and  passageways  where  proper  in  accordance  with 
good  mining  and  not  to  drift  or  excavate  outside  the 
boundaries  of  said  demised  premises,  and  should  said 
party  of  the  second  part  so  do  then  any  damage  or 
damages  resulting  therefrom  to  any  person  or  persons 
owning  or  operating  adjacent  mines  or  mining  ground 
shall  be  paid  by  the  said  party  of  the  second  part 
and  save  the  party  of  the  first  part  harmless  because 
thereof. 

And  the  said  party  of  the  second  part  hereby  ex- 
pressly covenants  and  agrees  that  he  will  not  allow 
or  permit  any  lien  or  liens  to  be  filed  or  any  claim 
or  any  kind  to  be  made  by,  through  or  under  him  upon 
any  part  or  portion  of  the  premises  or  title  therein 
claimed  or  owned  by  the  party  of  the  first  part, 
nor  shall  any  part  or  portion  of  the  dum  or  dumps 
or  the  proceeds  thereof  or  the  buildings  or  other 
improvements  thereon  to  be  subjected  to  any  lien  or 
liens  for  any  labor  or  material  and  as  against  the 
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same  the  said  party  of  the  a^st^part  will  hold  and 
keep  the  party  of  the  first  part  and  the  said  demised 
premises  safe  and  harmless,  and  the  said  party  of 
the  second  part  will  post  a  notice  in  writing  upon 
said  premises  in  the  name  of  the  party  of  the  first 
part  giving  notice  that  no  claim  or  lien  shall  be  made 
thereon  by  any  laborer  or  materialman  or  other  per- 
son and  said  notice  shall  be  filed  in  accordance  with 
the  statute  in  such  case  now  made  and  provided. 

And  the  said  party  of  the  second  part  further 
agrees  to  permit  the  party  of  the  first  part  or  his 
agent  at  any  time  to  enter  into  and  upon  the  said  de- 
mised premises  for  the  purpose  of  inspecting,  testing, 
panning  and  determining  the  condition  and  value 
thereof  and  of  the  gold  bearing  gravels  therein  and 
.  v/ill  permit  him  or  his  agent  to  inspect  the  books  and 
records  of  the  said  party  of  the  second  part  relat- 
ing thereto  and  will  permit  him  to  acquire  therefrom 
any  and  all  information  regarding  the  prosecution 
of  said  work  by  the  said  party  of  the  second  part. 

And  the  said  party  of  the  second  part  does  hereby 
specially  agree  not  to  assign  this  lease  or  lay  or  any 
interest  therein  or  thereunder  and  not  to  sublet  or 
sublease  the  said  demised  premises  or  any  part  there- 
of nor  to  permit  the  same  nor  any  part,  interest  or 
title  therein  to  pass  to  any  other  person  whatever 
without  the  written  consent  of  the  party  of  the  first 
part  first  had  and  obtained. 

And  the  party  of  the  second  part  agrees  to  deliver 
up  to  the  party  of  the  first  part  upon  the  expiration 
of  this  lease  the  whole  of  the  premises  so  owned  by 
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the  party  of  the  first  part  and  all  and  every  the  ap- 
purtenances and  improvements  thereunto  belonging. 

And  the  party  of  the  second  part  further  specially 
agrees  to  make  each  and  every  cleanup  in  the  pres- 
ence of  the  party  of  the  first  part  or  his  agent  and  to 
give  due  notice  thereof. 

And  the  said  party  of  the  second  part  further 
agrees  to  pay  to  the  party  of  the  first  part  as  his 
share  or  royalty,  in  consideration  of  this  demise 
twenty-five  per  cent,  of  all  the  gold,  gold  dust  and 
other  mineral  extracted,  mined,  taken  and  produced 
from  the  said  ground  during  the  term  of  this  lease 
or  lay  and  will  pay  the  same  to  the  party  of  the  first 
part  immediately  after  each  cleanup,  provided,  that 
if  the  party  of  the  second  part  shall  comply  with  his 
part  of  the  agreement  herein  and  sink  the  said  hole 
to  bedrock  as  provided  herein  the  party  of  the  first 
part  will  convey  the  said  one-fourth  interest  to  him 
and  then  the  said  party  of  the  second  part  shall  only 
pay  to  the  party  of  the  first  part  twenty-five  per  cent 
of  three-fourths  of  said  output. 

It  is  further  agreed  that  the  party  of  the  second 
part  shall  and  will  furnish  all  the  necessary  tools, 
provisions,  labor,  and  outfit  for  the  proper  working 
of  the  said  demised  premises,  during  the  whole  of 
the  term  without  any  expense  whatever  to  the  party 
of  the  first  part. 

And  it  is  further  agreed  by  the  party  of  the  sec- 
ond part  that  he  will  immediately  upon  locating  pay 
thereon  put  such  a  force  of  men  and  machinery 
at  work  thereon  as  is  necessary  to  work  the  same  in 
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a  good  and  workmanlike  manner  and  will  continue 
to  work  the  same  from  that  time  until  the  end  of  the 
term  of  this  lease. 

And  it  is  further  agreed  by  the  party  of  the  sec- 
ond part  that  if  he  shall  fail,  refuse,  or  neglect  to 
continue  his  work  on  the  said  ground  for  as  much 
as  sixty  days  at  any  time  then  this  lease  may  be  de- 
clared to  be  at  an  end  by  the  party  of  the  first  part 
who  may  thereupon  enter  upon  the  said  premises  and 
remove  all  persons  therefrom  and  take  exclusive  pos- 
session thereof. 

And  finally  upon  the  violation  or  failure  by  the  said 
party  of  the  second  part  or  any  person  or  persons  un- 
der him,  of  any  of  the  terms,  covenants,  and  conditions 
herein  prescribed,  the  term  of  this  lease  or  lay  shall,  at 
the  option  of  the  party  of  the  first  part  expire  and  the 
said  premises  and  every  part  thereof,  with  the  ap- 
purtenances and  improvements,  save  the  personal 
property  belonging  to  the  party  of  the  second  part 
shall  become  forfeited  to  the  party  of  the  first  part 
and  he  may  with  or  without  demand  enter  upon  said 
premises  and  dispossess  any  and  all  persons  occu- 
pying the  same  with  or  without  force  and  with  or 
without  process  of  law.  Each  and  every  clause,  cov- 
enant, term,  and  condition  of  this  agreement  shall 
extend  to  the  heirs,  executors,  and  administrators  of 
the  parties  hereto  and  to  the  assigns  of  either. 

In  witness  whereof  the  parties  hereto  have  here- 
unto set  their  hands  and  seals  the  day  and  year 
first  above  written. 

JAMES   WICKERSHAM  (Seal) 
H.  j.  PATTERSON  (Seal) 
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In  the  Presence  of  Henry  Roden. 
Territory  of  Alaska 
Fairbanks  Precinct. — ss. 

This  is  to  certify  that  on  this  19  day  of  September, 
1910,  before  me,  a  notary  public  in  and  for  the  Ter- 
ritory of  Alaska,  residing  therein,  duly  commissioned 
and  sworn,  personally  appeared  James  Wickersham 
and  H.  J.  Patterson,  to  me  known  to  be  the  indi- 
viduals described  in  and  who  executed  the  within 
lease  or  lay  agreement,  and  they  and  each  of  them, 
each  for  himself  and  not  one  for  the  other  acknowl- 
edged to  me  that  he  signed  and  sealed  the  same  as 
his  free  and  voluntary  act  and  deed  for  the  uses  and 
purposes  therein  set  forth. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
instrument  first  above  written. 

(Notarial  Seal)  HENRY  RODEN 

Notary  Public  in  and  for  Alaska. 

(Indorsed:  34520  Entered  Compared  Agreement 
Between  James  Wickersham  And  H.  J.  Patterson 
Dated  September  19,  1910  Territory  of  Alaska  Fourth 
Judicial  Division  ss.  Filed  for  Record  at  request  of 
H.  J.  Patterson  on  the  14  day  of  Aug  1911  at  15  min. 
past  3  P.  M.  and  Recorded  in  Vol.  5  of  Miscel  page 
255  Fairbanks  Recording  District.  John  F.  Dillon 
Recorder.) 

That,  thereafter  and  on  or  about  the  3d  day  of 
October  1913,  the  Court  made  and  entered  the  fol- 
lowing judgment  in  the  above  entitled  cause,  to-wit: 
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[Title  of  Court  and  Cause.] 

JUDGMENT. 

Be  it  remembered  that  this  action  came  on  for 
trial  by  the  Court,  on  the  26th  day  of  September 
1913,  being  the  day  heretofore  set  for  the  trial 
thereof  by  consent  of  both  parties;  then  appeared  the 
plaintiff  with  his  attorneys  John  A.  Clark  and  Harry 
E.  Pratt,  and  the  defendants  with  their  attorney  A.  R. 
Heilig,  and  both  parties  announced  themselves  ready 
for  trial;  thereupon  the  plaintiff,  on  said  day  and 
the  following  day,  submitted  all  his  evidence,  in- 
cluding documentary  evidence  and  the  oral  testimony 
of  H.  J.  Patterson,  John  Junkin,  and  E.  R.  Peoples, 
and  then  rested  his  case;  whereupon  the  defendants 
moved  the  Court  for  judgment,  dismissing  this  action, 
upon  the  ground  that  the  evidence  submitted  by  the 
plaintiff  conclusively  showed  that  the  plaintiff  was 
not  entitled  to  the  relief  claimed  in  his  complaint, 
nor  any  part  thereof,  which  motion  was  resisted  by 
the  plaintiff;  whereupon  the  Court  heard  arguments 
of  counsel  for  the  plaintiff  and  defendants  respect- 
ively, and,  on  the  29th  day  of  September  1913,  an- 
nounced in  open  Court  its  decision  that,  from  the 
evidence  submitted  by  the  plaintiff,  it  appeared  th^.i- 
plaintiff  was  not  entitled  to  the  relief  claimed  in  his 
complaint,  nor  any  part  thereof;  and  the  time  for 
filing  a  motion  for  a  new  trial  having  expired,  without 
said  motion  being  filed;  in  consideration  of  the 
premises,  it  is  now 

Ordered,  adjudged,  and  decreed  that  the  plaintiff 
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is  not  entitled  to  the  relief  claimed  in  his  complaint, 
nor  any  part  thereof,  and  that  this  action  be,  and  the 
same  is,  hereby  dismissed. 

And  it  further  appearing,  from  the  records  of  this 
action,  that,  on  the  17th  day  of  May  1912,  an  order 
was  made  in  this  cause,  directing  H.  C.  Hamilton, 
as  lessee  of  the  Daly  ench,  described  in  the  com- 
plaint herein,  deposit  with  the  clerk  of  this  Court 
five  per  cent,  of  the  gross  amount  of  gold  mined  by 
him  upon  said  mining  claim  during  the  pendency 
of  this  action,  as  royalty  accruing  to  the  owner  of 
the  undivided  one-fourth  interest  in  said  Daly  Bench 
the  title  to  which  is  in  controversy  in  this  action, 
to  be  held  to  await  the  determination  thereof,  and 
that  the  value  of  the  said  five  per  cent,  of  the  gross 
amount  of  gold  so  mined  by  the  said  Hamilton  is 
$5174.66; 

It  is  further  ordered  that,  in  the  event  that,  within 
ten  days  from  the  date  of  this  judgment,  the  plaintiff 
has  not  filed  with  the  clerk  of  this  Court  a  super- 
sedeas bond,  approved  by  the  Court,  for  an  appeal 
from  this  judgment,  that  the  clerk  of  this  Court  pay 
to  the  said  Mariam  A.  Patterson,  or  her  attorney  A. 
R.  Heilig,  the  said  sum  of  $5174.66,  if  said  gold  dust 
or  money  has  been  deposited  with  him,  and  that,  if 
the  said  Hamilton  has  deposited  said  gold  dust  with 
the  American  Bank  of  Alaska,  that  then  said  bank 
pay  said  sum  to  the  said  Mariam  A.  Patterson,  or  her 
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said  attorney. 

Dated,  October  3,  1913. 

By  the  Court: 

F.  E.  FULLER, 

District  Judge. 

To  the  entry  of  which  judgment  plaintiff  then  and 
there  excepted,  which  exception  was  allowed. 

And  now,  in  furtherance  of  justice  and  that  right 
may  be  done,  the  plaintiff  in  the  above  entitled  ac- 
tion, within  the  time  allowed  by  law  and  the  orders 
of  this  Court  extending  his  time  within  which  to 
prepare,  serve,  and  have  settled  his  bill  of  exceptions 
in  this  cause,  herewith  presents  the  foregoing  bill  of 
exceptions  in  the  above  entitled  cause,  and  prays 
that  the  same  may  be  settled,  signed,  and  allowed  by 
the  Judge  of  this  Court,  in  the  manner  prescribed 

by  law. 

McGOWAN  &  CLARK, 

Attorneys  for  Plaintiff. 

ORDER  ALLOWING  BILL  OF  EXCEPTIONS. 

The  plaintiff,  by  his  attorneys  Messrs  McGowan  & 
Clark,  pursuant  to  notice  thereof,  duly  served  on  the 
attorney  for  the  defendants,  having,  on  the  twenty 
ninth  day  of  November,  A.  D.  one  thousand  nine 
hundred  thirteen,  presented  to  the  foregoing  bill  of 
exceptions  for  settlement  and  allowance  by  the 
Court,  in  the  manner  prescribed  by  law,  A.  R.  Heilig, 
Esq.,  attorney  for  defendants,  appearing  at  said  time, 
and  it  appearing  to  the  Court,  from  the  orders  here- 
tofore made  and  entered  herein,  that  said  bill  of 
exceptions  has  been  heretofore,  and  within  due  time. 
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served  on  the  attorney  for  the  defendants,  and  that 
said  attorney  for  defendants  has  not  served  or  filed 
any  proposed  amendments  thereto,  and  said  attorney 
for  defendants  appearing  at  this  time  and  agreeing, 
in  open  court,  that  the  foregoing  bill  of  exceptions 
contains  a  full,  true,  and  correct  record  of  the  pro- 
ceedings in  connection  v/ith  said  matter,  and  this 
Court  being  satisfied  that  the  foregoing  bill  of  ex- 
ceptions is  true  and  correct  in  all  particulars  and 
contains  all  the  material  testimony,  evidence,  ex- 
hibits, and  other  proofs  introduced  by  the  respective 
parties  during  the  hearing  of  said  'cause,  and  the 
Court  being  fully  advised  in  the  premises,  it  is 
ordered  that  the  foregoing  bill  of  exceptions  be,  and 
the  same  is,  hereby  allowed,  settled,  approved,  and 
signed  as  the  bill  of  exceptions  for  use  in  said 
cause,  and  is  hereby  made  a  part  of  the  record,  and 
that  the  same  shall  be  the  bill  of  exceptions  to 
be  used  on  appeal  in  the  above  entitled  cause;  it  is 
further  ordered  that  the  clerk  of  this  Court  shall  re- 
file  said  bill  of  exceptions  as  of  this  date. 

Done  in  open  Court  at  Fairbanks,  Alaska,  on  this 
twenty-ninth  day  of  November,  A.  D.  one  thousand 
nine  hundred  thirteen^ 

^<rv^AXJ^^.^ajUuyJU.ti^t5i^     ^'  E.   FULLER, 
-vWv  v*^J,4a         ,  District  judge. 

[Title  of  Court  and  Cause.] 

Consent  Order  for  Deposit  of  Royalties. 

The  above  matter  coming  on  regularly  for  hearing 
on  the  seventeenth  day  of  May,  A.  D.  one  thousand 
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nine  hundred  twelve,  on  the  application  of  the  plain- 
tiff above  named  for  a  continuance  of  the  temporary 
restraining  order  hereinbefore  granted,  pendente  lite, 
at  said  time  appearing  Messrs.  John  A.  Clark  and 
Harry  E.  Pratt,  attorneys  for  plaintiff,  and  Mr.  A.  R. 
Heilig,  attorney  for  defendant,  said  attorneys,  for 
their  respective  clients,  consenting  in  open  Court  that 
five  per  cent  of  the  gross  output  of  gold  and  gold  dust 
and  other  precious  metals  and  minerals  extracted 
from  the  Daly  Bench  on  the  left  limit  of  Ester 
Creek,  particularly  described  in  the  complaint  on 
file  herein,  shall  be  deposited  by  H.  C.  Hamilton, 
the  layman  operating  said  ground,  with  the  Clerk  of 
this  Court  during  the  pendency  of  this  action,  and 
that  said  Clerk  be  authorized  to  convert  said  gold 
dust  into  cash,  and  the  Court  being  fully  advised  in 
the  premises. 

It  is  therefore  ordered  that  H.  C.  Hamilton,  lay- 
man or  lessee  of  the  Daly  Bench,  situate  in  the  sec- 
ond tier  of  benches  on  the  left  limit  of  Ester  Creek, 
opposite  first  tier  bench  claims  Nos.  Three  and  Four 
Below  Discovery  on  said  Ester  Creek,  after  each 
cleanup  hereafter  held  on  said  ground,  during  the 
pendency  of  this  action,  deposit  five  per  cent,  of  the 
gross  amount  of  each  and  every  cleanup,  said  sum 
being  the  amount  in  dispute  between  plaintiff  and 
defendant,  with  the  Clerk  of  this  Court,  to  await  the 
outcome  of  the  above  entitled  action,  or  until  further 
orders  of  this  Court; 

Be  it  further  ordered  that  the  Clerk  of  this  Court 
be,  and  he  is,  hereby  authorized  to  convert  all  gold 
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and  gold  dust  so  deposited  with  him  by  said  H.  C. 
Hamilton  in  the  above  entitled  cause,  into  cash,  and 
for  that  purpose  he  may  sell  the  same  to  any  bank 
or  banker  or  private  individual  in  the  town  of  Fair- 
banks, Alaska,  at  the  current  market  price  thereof, 
and  shall  hold  the  proceeds  of  such  sale  in  lieu  of 
the  gold  dust  itself; 

Be  it  further  ordered  that  the  restraining  order 
heretofore  by  this  Court  issued  in  the  above  entitled 
cause,  wherein  defendants  are  restrained  from  de- 
manding, receiving,  or  attempting  to  collect  said  five 
per  cent,  of  the  gross  output  of  said  Daly  Bench,  be 
and  remain  in  full  force  and  effect  until  further  or- 
der of  this  Court. 

Done  at  Fairbanks,  Alaska,  on  this  eighteenth  day 
of  May,  A.  D.  one  thousand  nine  hundred  twelve. 

PETER  D.  OVERFIELD, 
District  Judge. 

O.  K.— Heilig. 

Entered  in  Court  Journal  No.  12,  page  9. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  May  18,  1912.  C.  C.  Page,  Clerk.  By  H.  C. 
Green,  Deputy. 


[Title  of  Court  and  Cause.] 

Order  to  Deposit  Money  in  Registry  of  Court. 

This  matter  coming  on  for  hearing,  on  the  applica- 
tion of  attorney  for  defendant  for  an  order  requiring 
the  American  Bank  of  Alaska  to  deposit  in  the  reg- 
istry of  this  Court  certain  moneys  deposited  with  said 
bank  by  Henry  C.  Hamilton,  during  the  season  of 
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1912,  as  royalties  derived  from  the  Daly  Bench  on 
Ester  Creek,  payable  to  the  owner  of  the  interest  in 
said  Daly  Bench  which  is  in  litigation  in  the  above 
entitled  action,  and  it  appearing  to  the  satisfaction  of 
this  Court  that,  shortly  after  the  institution  of  said 
action,  by  stipulation  of  the  attorneys  for  the  respec- 
tive parties,  this  Court  made  an  order  directing  said 
Henry  C.  Hamilton  to  pay  into  the  registry  of  this 
Court  all  royalties  derived  from  the  one  quarter  in- 
terest claimed  by  the  defendant  Mariam  A.  Patter- 
son, to  await  the  outcome  of  this  action,  and  it  fur- 
ther appearing  to  the  satisfaction  of  this  Court  that 
said  royalties  were,  by  said  Henry  C.  Hamilton,  paid 
and  delivered  to  the  American  Bank  of  Alaska,  and 
inadvertently  were  not  paid  in  to  the  registry  of  this 
Court,  but  were  merely  deposited  by  said  Henry  C. 
Hamilton  with  said  American  Bank  of  Alaska  for 
safe  keeping,  and  that,  since  said  time,  said  gold  dust 
has  been  converted  into  money  and  is  now  held  by 
said  American  Bank  of  Alaska  subject  to  the  order 
of  this  Court,  and  it  further  appearing  that  said 
Henry  C.  Hamilton  is,  at  the  present  time,  absent 
from  the  town  of  Fairbanks  and  can  not  personally 
give  directions  concerning  said  gold  dust; 

Now,  therefore,  it  is  ordered  that  said  American 
Bank  of  Alaska  pay  and  deliver  to  the  Clerk  of  this 
Court  money  equivalent  in  value  to  the  amount  of  the 
gold  dust  so  deposited  with  said  bank  by  said  Henry 
C.  Hamilton  for  safe  keeping  as  aforesaid,  and  that, 
on  the  return  of  said  Henry  C.  Hamilton  to  Fair- 
banks, if  it  is  ascertained  that  any  portion   of  said 
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deposited  as  royalties  from  said  Daly  Bench,  said 
Henry  C.  Hamilton  may  apply  to  this  Court  for  such 
order  concerning  the  disposition  of  said  money  as 
may  be  proper  in  the  premises,  and  that  all  said 
money  so  deposited  by  said  American  Bank  of  Alaska 
in  the  registry  of  this  Court  be  held  by  the  Clerk  of 
this  Court  subject  to  the  order  of  this  Court. 

Done  in  open  Court  at  Fairbanks,  Alaska,  on  this 
ninth  day  of  October,  A.  D.  one  thousand  nine  hun- 
dred thirteen. 

F.  E.  FULLER, 
District  Judge. 

Entered  in  Court  Journal  No.  12,  page  719. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Oct.  9,  1913.  Angus  McBride,  Clerk.  By 
P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Order  Relative  to  Supersedeas  Band  and  Cost  Bond 

on  AppeaL 

The  plaintiff  above  named  having,  on  this  day  in 
open  Court,  secured  an  order  for  additional  time 
within  which  to  file  his  bill  of  exceptions  herein,  and 
having  announced  that  he  intends  to,  and  will,  pe- 
tition for  and  prosecute  an  appeal  from  the  decision 
and  judgment  in  this  action  made  and  entered,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  at  San  Francisco,  State  of  California,  and 
having  moved  the  Court  for  an  order,  staying  pro- 
ceedings against  the  plaintiff  pending  the  hearing  of 
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said  appeal,  and  that  an  order  be  made,  fixing  the 
amount  of  the  security  which  plaintiff  shall  be  re- 
quired to  give  and  furnish  to  stay  said  proceedings, 
and  for  costs  on  appeal,  and  having  asked  that,  on 
the  giving  of  such  security,  all  further  proceedings 
in  this  Court  be  suspended  and  stayed  until  the  de- 
termination of  said  appeal  by  the  said  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  said  motion 
on  this  day  having  been  granted  by  this  Court; 

Now,  therefore,  it  is  ordered  that,  on  the  plaintiff 
above  named  filing  with  the  Clerk  of  this  Court  a 
good  and  sufficient  bond,  in  the  sum  of  one  thousand 
dollars,  to  the  effect  that,  if  the  said  plaintiff  and 
defendant  on  appeal  shall  prosecute  his  said  appeal 
to  effect  within  the  time  allowed  by  law,  or  shall 
answer  and  pay  all  judgments  damages,  and  costs 
if  he  shall  fail  to  make  good  his  said  plea,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full 
force,  effect,  and  virtue,  which  said  bond  shall  be 
approved  by  the  Clerk  of  this  Court,  and  all  further 
proceedings  in  this  Court  in  said  cause  shall  be, 
and  they  are,  hereby  suspended  and  stayed  until 
the  determination  of  said  appeal  by  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  State  of  California; 

It  is  further  ordered  that  said  bond,  in  the  sum 
of  one  thousand  dollars,  shall  operate  both  as  a 
supersedeas  bond  and  as  a  bond  on  appeal  to  answer 
damages  and  costs,  the  said  amount  having  been 
fixed  by  the  Court  as  sufficient  to  stay  proceedings, 
for  supersedeas,  and  as  bond  on  appeal. 


138  lUhrnnl  Xtrocrkfr 

Done  in  open  Court,  at  Fairbanks,  Alaska,  on  this 
ninth  day  of  October,  A.  D.  one  thousand  nine  hun- 
dred thirteen. 

F.  E.  FULLER, 

District  Judge. 

Entered  in  Court  Journal  No.  12,  page  718. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Oct.  9,  1913.  Angus  McBride,  Clerk.  By 
P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Petition  for  Appeal. 

Comes  now  the  plaintiff  and  feeling  himself  ag- 
grieved by  the  judgment  and  decree  of  this  court, 
made  and  entered  herein  on  October  3,  1913,  does 
hereby  appeal  from  said  judgment,  decree  and  order, 
and  the  whole  thereof,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  for  the  rea- 
sons specified  in  the  assignment  of  error  filed  herein, 
and  prays  that  this  appeal  be  allowed  and  that  a 
transcript  of  the  record,  proceedings  and  papers  upon 
which  said  judgment,  decree  and  order  was  made, 
together  with  all  pleadings  and  the  exhibits  annexed 
thereto,  all  testimony  and  proofs  adduced  in  the 
case  and  all  judgments  and  orders,  interlocutory  or 
final,  bill  of  exceptions,  final  decree,  notice  of  appeal 
and  assignment  of  error,  duly  authenticated,  may  be 
sent  to  the  Circuit  Court  of  Appeals  at  San  Fran- 
cisco, California;  and  an  order  be  made  fixing  the 
amount  of  the  security  which  appellant  shall  give  and 
furnish  on  said  appeal,  and  that  on  the  giving  of  such 
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security,  all  further  proceedings  in  this  court  shall 
be  suspended  and  stayed  until  the  determination  of 
said  appeal  by  said  United  States  Circuit  Court  of 
Appeals, 

And  your  petitioner  will  ever  pray. 

Dated  January  14,  A.  D.  1914. 

McGOWAN  and  CLARK, 
Attorneys  for  plaintiff. 

Due  service  hereof  admitted  this  Jan.  14,  1914. 
A.  R.  HEILIG, 

Attorney  for  defendants. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Jan.  15,  1914.  Angus  McBride,  Clerk.  By 
P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Assignment  of  Error. 

Comes  now  the  plaintiff  in  the  above  entitled  cause, 
being  the  appellant,  and  assigns  the  following  error 
as  having  been  committed  by  the  tbove  named  court 
on  the  trial  of  the  above  entitled  action,  which  er- 
ror said  plaintiff  intends  to  and  does  rely  upon  in  his 
appeal  to  be  prosecuted  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit: 

1.  The  Court  erred  in  granting  the  motion  of  de- 
fendants, at  the  close  of  plaintiff's  case,  to  dismiss 
said  action; 

2.  The  Court  erred  in  giving,  signing  and  entering 
the  judgment  of  date  October  3,  1913,  in  the  above 
entitled  action,  adjudging  that  the  plaintiff  was  not 
entitled  to  the  relief  claimed  in  his  complaint,  or  any 
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part  thereof,  and  that  said  action  should  be  dismissed; 

3.  The  Court  erred  in  adjudging  that  the  defend- 
ant, Miriam  A.  Patterson  was  the  owner  of  the  gold 
dust,  or  the  proceeds  thereof,  of  the  value  of  five 
thousand  one  hundred  seventy-four  and  66-100  dol- 
lars ($5,174.66),  which  had  been  impounded  to  await 
the  outcome  of  said  action; 

4.  The  Court  erred  in  refusing  to  compell  the 
defendants  to  proceed  with  their  defense  in  said  ac- 
tion ; 

5.  The  Court  erred  in  permitting  the  defendant  H. 
J.  Patterson,  over  the  objections  of  plaintiff,  to  tes- 
tify on  cross-examination  in  regard  to  any  considera- 
tions for  the  deed  from  H.  J.  Patterson  to  Miriam  A. 
Patterson,  of  date  November  27,  1911,  prior  to  the 
date  of  the  execution  thereof,  for  the  setting  asiue 
of  which  said  deed,  on  the  ground  of  fraud,  the 
above  entitled  action  had  been  instituted, 

6.  The  Court  erred  in  failing  to  find  that  the  gold 
dust  that  had  been  impounded,  under  stipulation  of 
the  parties  to  this  action  to  await  the  outcome  of 
said  action,  was  the  proceeds  of  the  lay  or  lease  held 
by  H.  J.  Patterson,  title  to  which  passed  to  his 
Trustee  after  he  was  adjudged  a  bankrupt; 

7.  The  Court  erred  in  permitting  the  defendant  H. 
J.  Patterson,  over  the  objection  of  plaintiff,  to  testify 
that  the  five  percent  (5  per  cent)  royalty  referred  to 
in  the  transfer  of  the  lease  from  Patterson  to  H.  C. 
Hamilton,  was  the  five  percent  (5  per  cent)  which 
was  to  accrue  to  the  quarter  interest  in  the  Daly 
Bench  Claim,  the  title  to  which  had  been  theretofore 
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vested  in  H.  J.  Patterson,  prior  to  the  transfer  there- 
of to  his  codefendant,  Miriam  A.  Patterson; 

8.  The  Court  erred  in  permitting  defendants,  over 
plaintiff's  objection,  to  introduce  evidence  concerning 
transactions  had  between  the  defendant  H.  J.  Patter- 
son and  his  codefendant  Miriam  A.  Patterson,  prior 
to  the  27th  day  of  November,  1911,  concerning  the 
considerations  for  said  transfer  of  said  date; 

9.  The  Court  erred  in  permitting  the  defendants, 
over  plaintiff's  objection,  to  offer  in  evidence  defend- 
ants' Exhibit  3,  same  being  an  agreement  dated  Sep- 
tember 19,  1910,  by  and  between  James  Wickersham, 
of  Fairbanks,  Alaska,  the  party  of  the  first  part,  and 
H.  J.  Patterson,  of  Ester  Creek,  Alaska,  the  party 
of  the  second  part; 

10.  The  Court  erred  in  permitting  the  defendants, 
over  plaintiff's  objection,  to  introduce  evidence  con- 
cerning the  agreement  had  between  H.  J.  Patterson 
and  James  Wickersham  and  work  done  thereunder, 
prior  to  November  27,  1911; 

11.  The  Court  erred  in  permitting  the  defendant, 
over  plaintiff's  objection,  to  introduce  any  evidence 
concerning  the  sinking  of  any  holes  to  bedrock  on 
the  Daly  Bench  Claim,  in  the  year  1910  or  in  the 
year  1911,  prior  to  November  27,  1911; 

12.  The  Court  erred  in  permitting  the  defendant 
Patterson  to  testify,  over  plaintiff's  objection,  as  to 
who  caused  the  assessment  work  to  be  done  on  the 
Daly  Bench  Claim  in  1910; 

13.  The  Court  erred  in  permitting  any  testimony 
concerning  the  business  dealings  between  H.  J.  Pat- 
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terson  and  Miriam  A.  Patterson,  prior  to  November 
27,  1911,  and  particularly  in  regard  to  where  she  se- 
cured the  money  that  was  used  to  pay  for  the  sink- 
ing of  the  holes  on  said  Daly  Bench  Claim; 

14.  The  Court  erred  in  permitting  defendants  to 
introduce,  over  plaintiff's  objection,  defendants'  Ex- 
hibit 4; 

15.  The  Court  erred  in  permitting  the  introduction 
of  any  evidence  on  the  part  of  the  defendants,  over 
plaintiff's  objection,  of  conversations  had  by  the  de- 
fendant H.  J.  Patterson  with  his  co-defendant  Miriam 
A.  Patterson,  prior  to  November  27,  1911; 

16.  The  Court  erred  in  permitting  the  defendants 
to  introduce,  over  plaintiff's  objection,  defendants' 
Exhibit  5; 

17.  The  Court  erred  in  permitting  defendants  to 
put  in  their  case  for  the  defense,  under  the  guise  of 
cross  examination  of  the  defendant  H.  J.  Patterson, 
after  he  had  been  placed  upon  the  stand  as  plaintiff's 
witness; 

18.  The  Court  erred  in  its  finding  in  favor  of  de- 
fendants and  against  plaintiff,  for  the  reason  that 
the  evidence  was  insufficient  to  justify  same  and  said 
decision  and  judgment  were  contrary  to  law; 

^P.  The  Court  erred  in  rendering  judgment  against 
plaintiff  for  defendants'  costs  incurred  in  said  action. 

20.  The  Court  erred  in  permitting  the  defendant 
Patterson,  over  plaintiff's  objections,  to  testify  in 
substance  as  follows: 

That  the  defendant  Miriam  A.  Patterson  paid  for 
the  assessment  work  on  the  Daly  Bench  for  the  year 
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1909,  which  assessment  work  was  the  consideration 
for  the  giving  of  the  deed  by  Jas.  Wickersham  to  H. 
J.  Patterson;  that  the  deed  was  taken  in  the  name  of 
the  defendant  H.  J.  Patterson  as  a  matter  of  con- 
venience; that  he  asked  Judge  Wickersham  to  make 
the  deed  to  Mrs.  Patterson;  that  Craig,  who  did  the 
assessment  work  on  the  Daly  Bench  for  the  year 
1910  was  paid  therefor  by  Miriam  A.  Patterson,  as 
shown  by  defendants'  Exhibit  No.  5;  that  the  money 
received  by  Mrs.  Patterson  for  paying  for  such  work 
was  secured  from  H.  J.  Patterson  and  Delbert  G. 
Hosier  and  was  the  proceeds  of  a  note  given  by  H.  J. 
Patterson  and  Delbert  G.  Hosier  in  Dawson,  Yukon 
Territory,  on  October  19,  1905,  as  shown  by  defend- 
ants' Exhibit  4;  and  that  the  defendant  H.  J.  Patter- 
son held  said  property  in  trust  at  the  solicitation  of 
the  defendant  Mriam  A.  Patterson;  that  said  money 
so  loaned  to  said  defendant  H.  J.  Patterson  and 
Delbert  G.  Hosier  was  taken  from  a  claim  staked  by 
Miriam  A.  Patterson  in  the  Dawson  country  and 
was  her  separate  money;  that  defendant  Miriam  A. 
Patterson  kept  the  royalties  and  selling  price  of  the 
property  staked  by  her  in  the  Dawson  country  as  her 
own  separate  property; 

Also,  in  permitting  him  to  testify  of  his  conversa- 
tion with  Fred  Craig,  in  which  he  said  "Your  money 
is  ready  for  you  whenever  the  work  is  finished.  Mrs. 
Patterson  is  to  have  the  quarter  interest.  I  have  a 
quarter  interest  for  putting — a  quarter  interest  for 
putting  the  drill  holes  down  and  a  lease  on  all  of  the 
ground"  and  "I  says  Mrs.   Patterson   will   have   the 
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quarter  interest  for  paying  for  the  drill  holes",  all  of 
which  testimony  was  drawn  from  the  witness  on 
cross  examination  and  was  improper  cross  examina- 
tion, for  the  reason  that  the  matters  inquired  about 
were  not  gone  into  on  direct  examination,  the  only 
question  asked  of  him  concerning  the  consideration  of 
the  deed  of  November  11,  1912,  being  whether  or 
not  Mrs.  Patterson  paid  him  anything  on  that  day. 

WHEREFORE,  plaintiff  prays  that  the  judgment 
in  the  above  entitled  action  may  be  reversed  and 
that  he  may  be  allowed  the  things  that  he  has  lost 
thereby. 

McGOWAN  &  CLARK, 
Attorneys  for  Plaintiff. 

Due  service  of  the  foregoing  assignment  of  error 
hereby  admitted  this  14th  day  of  January,  A.  D.  1914. 

A.  R.  HEILIG, 
Attorney  for  Defendants. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Jan.  15,  1914.  Angus  McBride,  Clerk.  By 
P.  R.  Wagner,  Deputy. 


Order  Allowing  Appeal  and  Fixing  Amount  of  Bond. 

Now  on  this  17th  day  of  January,  A.  D.  1914,  the 
same  being  one  of  the  judicial  days  of  the  General 
October  1913  Term  holden  at  Fairbanks,  Fourth  Ju- 
dicial Division,  Territory  of  Alaska,  this  cause  came 
on  to  be  heard  upon  plaintiff's  petition  for  an  ap- 
peal; and  the  court  being  advised  in  the  premises, 

IT  IS  ORDERED  that  the  plaintiff's  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit  at  San  Francisco,  California,  be,  and  the 
same  is  hereby,  allowed,  upon  the  execution  by  ap- 
pellant of  a  good  and  sufficient  bond,  to  be  approved 
by  this  court,  in  the  sum  of  two  hundred  and  fifty 
dollars  ($250.00),  said  bond  to  be  conditioned  as 
a  cost  bond  on  appeal. 

Done  in  open  court  this  January  17,  1914. 

F.  E.  FULLER, 
District  Judge. 
Entered  in  Court  Journal  No.  12,  page  836. 
Due  service  hereof  admitted  this  January  17,  1914. 
A.  R.  HEILIG, 

Attorney  for  Dfts. 
Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Jan.  17,  1914.    Angus  McBride,  Clerk.    By 
P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Citation  on  AppeaL 

The  President  of    the  United  States  of  America,  to 
the  above  named  Defendants  and  to  A.  R.  Heilig, 
their  Attorney,  GREETING: 
You  are  hereby  cited  to  be  and  appear  in   the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  be  holden  in  the  City  of  San  Francisco, 
State  of  California,  within  thirty  (30)  days  from  the 
date  of  this  citation,  pursuant  to  an  order  allowing 
appeal,  made  and  entered  in  the  above  entitled  cause, 
in  which  Edward  Stroecker,  as  Trustee  of  the  Estate 
of  H.  J.  Patterson,  a  Bankrupt,  is  plaintiff  and  ap- 
pellant, and  Miriam  A.  Patterson  and  H.  J.  Patter- 
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son  are  defendants  and  appellees,  to  show  cause,  if 
any  there  be,  why  the  judgment,  decree  and  order 
made  and  rendered  in  said  action  on  October  3,  1913, 
as  in  said  order  allowing  appeal  mentioned,  should 
not  be  set  aside  and  reversed  and  why  speedy  jus- 
tice should  not  be  done  to  said  plaintiff  in  that  behalf. 

WITNESS  the  Hon.  Edward  D.  White,  Chief  Jus- 
tice of  the  Supreme  Court  of  the  United  States  of 
America,  on  this  14th  day  of  January,  A.  D.  1914,  in 
the  year  of  our  Independence  one  hundred  and 
thirty-eighth. 

Attest  my  hand  and  the  seal  of  the  above  named 
court,  this  17th  day  of  January,  A.  D.  1914. 

F.  E.  FULLER, 
District  Judge. 

Due  service  hereof  admitted  this  Jan.  17,  1914. 
A.  R.  HEILIG, 

Attorney  for  defendants. 


[Title  of  Court  and  Cause.] 

Desigrnation  of  Place  for  Hearing  on  Appeal. 

To  the  Hon.  Frederic  E.  Fuller,  Judge  of  the  above 
named  Court,  and  to  the  Defendants  and  their 
Attorney: 

Now  comes  the  appellant,  and,  pursuant  to  the  pro- 
visions of  the  Act  of  Congress  giving  the  designa- 
tion of  the  place  of  hearing  appeals  for  the  Ninth 
Circuit  to'  the  apellant,  does  hereby  designate  the 
city  and  county  of  San  Francisco,  in  the  State  of 
California,  as  the  place  of  the  hearing  of  the  appeal 
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in  the  above  entitled  action. 

McGOWAN  and  CLARK, 
Attorneys  for  Plaintiff. 

Due  service  hereof  admitted  this  14th  day  of 
January,  A.  D.  1914. 

A.  R.  HEILIG, 

Attorney  for  Defendants. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Jan.  15,  1914.    Angus  McBride,  Clerk.    By 
P.  R.  Wagner,  Deputy. 
[Title  of  Court  and  Cause.] 

Supersedeas  Bond. 

Know  all  men  by  these  presents  that  we,  Edward 
Stroecker,  of  Fairbanks,  Alaska,  as  trustee  for  the 
creditors  of  H.  J.  Patterson,  a  bankrupt,  as  prin- 
cipal, and  C.  J.  Hurley  and  E.  R.  Peoples,  of  the 
same  place,  as  sureties,  are  held  and  firmly  bound  un- 
to Mariam  A.  Patterson  and  H.  J.  Patterson,  defend- 
ants herein,  in  the  sum  of  One  Thousand  Dollars, 
lawful  money  of  the  United  States  of  America,  to  be 
paid  to  Mariam  A.  Patterson  and  H.  J.  Patterson, 
defendants  aforesaid,  for  the  payment  whereof,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  ex- 
ecutors, administrators,  and  assigns,  jointly  and  sev- 
erally, firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  tenth  day 
of  October,  A.  D.  one  thousand  nine  hundred  thir- 
teen. 

Whereas  lately,  at  a  District  Court  for  the  Terri- 
tory of  Alaska,  Fourth  Judicial  Division,  holden  at 
Fairbanks,  Alaska,  in  a  suit  pending  in  said  Court 
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between  Edward  Stroecker,  as  Trustee  for  the  credi- 
tors of  H.  J.  Patterson,  a  bankrupt,  as  plaintiff,,  and 
Mariam  A.  Patterson  and  H.  J.  Patterson,  as  de- 
fendants, a  judgment  was  by  the  above  entitled 
Court  given  and  rendered  against  the  plaintiff  above 
named  and  in  favor  of  the  defendants  above 
named,  dismissing  the  action  instituted  by  plaintiff 
against  said  defendants  and  adjudging  that  the  plain- 
tiff was  not  entitled  to  the  relief  demanded  in  his 
said  complaint,  and  giving  and  entering  judgment 

for  costs  in  the  sum  of , 

and  adjudging  that  the  defendant  Mariam  A.  Patter- 
son was  entitled  to  receive  the  sum  of  five  thousand 
one  hundred  seventy  four  dollars  sixty  six  cents' 
worth  of  gold  dust,  that  had  been  ordered  to  be  de- 
posited with  the  Clerk  of  this  Court,  but  which  had 
been  deposited  with  the  American  Bank  of  Alaska, 
at  Fairbanks,  Alaska,  to  await  the  outcome  of  said 
action,  and  decreeing  that  the  plaintiff  should  have 
ten  days  within  which  to  file  a  supersedeas  bond 
in  said  action,  and  that,  in  the  event  said  bond  was 
not  filed  within  said  time,  that  said  money,  so  in  the 
hands  of  said  American  Bank  of  Alaska,  should  be 
paid  to  said  Mariam  A.  Patterson,  said  judgment 
having  been  given,  made,  and  entered  in  said  cause 
on  the  third  day  of  October,  A.  D.  one  thousand  nine 
hundred  thirteen; 

And  whereas  said  plaintiff  did,  on  the  ninth  day 
of  October,  A.  D.  one  thousand  nine  hundred  thir- 
teen, obtain  an  order,  extending  his  time  within 
which  to  prepare,  serve,  and  have  settled  his  bill  of 
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exceptions,  to  be  used  on  appeal  from  the  verdict 
and  judgment  in  this  cause  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  at  San 
Francisco,  State  of  California,  to  and  including  the 
17th  day  of  November,  A.  D.  one  thousand  nine  hun- 
dred thirteen,  and  having,  on  the  same  day,  an- 
nounced that  he  intends  to,  and  will,  petition  for 
an  order  allowing  an  appeal  from  the  judgment  of 
said  District  Court  for  the  Fourth  Judicial  Division 
of  the  Territory  of  Alaska,  as  aforesaid,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
at  San  Francisco,  State  of  California,  and  having 
applied  to  the  Court  for  an  order,  fixing  the  amount 
of  the  security  which  plaintiff  shall  be  required  to  give 
and  furnish  in  order  to  stay  proceedings  and  for  costs 
^  on  said  appeal,  and  the  Court  having  thereupon  made 
its  order  that,  on  the  plaintiff's  filing  with  this  Court 
a  good  and  sufficient  bond,  in  the  sum  of  One 
Thousand  ($1000.00)  Dollars,  to  be  approved  by  this 
Court,  to  the  effect  that,  if  the  said  plaintiff  shall 
prosecute  his  said  appeal  to  effect  within  the  time 
allowed  by  law  and  shall  answer  and  pay  all  judg- 
ments, damages,  and  costs,  if  he  shall  fail  to  make 
good  his  said  plea,  then  said  obligation  to  be  void, 
otherwise  to  remain  in  full  force,  effect,  and  virtue, 
and  that,  on  the  approval  of  said  bond,  all  further 
proceedings  in  this  Court  shall  be  stayed  and  sus- 
pended until  the  determination  of  said  appeal  by  the 
said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  at  San  Francisco,  State  of  California, 
and  the  Court  having  further  ordered  that  said  bond 
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in  the  sum  of  One  Thousand  ($1000.00)  Dollars 
shall  operate  both  as  a  supersedeas  bond  and  a  bond 
on  writ  of  error,  and  the  sum  of  One  Thousand 
($1000.00)  Dollars  having  been  fixed  by  the  Court 
as  sufficient  to  stay  proceedings  and  for  said  super- 
sedeas and  cost  bond  on  appeal; 

And  whereas  the  above  named  plaintiff  intends 
to  prosecute  said  writ  of  error  to  said  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
San  Francisco,  State  of  California,  to  reverse  the 
decision  and  judgment  rendered  in  the  above  en- 
titled cause; 

Now,  therefore,  the  condition  of  the  foregoing  ob- 
ligation is  such  that,  if  the  said  Edward  Stroecker,' 
as  trustee  for  the  creditors  of  H.  J.  Patterson,  a  bank- 
rupt, shall  prosecute  said  appeal  to  effect,  or  shall 
answer  and  pay  all  damages  and  costs  if  he  shall 
fail  to  make  good  his  said  plea  on  said  appeal,  then 
this  obligation  shall  be  void,  otherwise  to  remain  in 
full  force,  effect,  and  virtue. 

And  whereas,  said  plaintiff  on  apepal  desires  to 
stay  execution  in  the  above  entitled  cause,  pending 
the  determination  of  said  appeal; 

Now,  therefore,  the  further  condition  of  this  ob- 
ligation is  such  that,  if  the  said  Edward  Stroecker,  as 
trustee  for  the  creditors  of  H.  J.  Patterson,  a  bank- 
rupt, shall  prosecute  his  said  appeal  to  effect,  or 
shall  answer  and  pay  all  judgments,  damages,  and 
costs,  if  he  shall  fail  to  make  good  his  said  plea, 
then  the  foregoing  bond  to  be  void,  otherwise  to 
remain  in  full  force,  effect,  and  virtue. 
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EDWARD  STROECKER,  as  Trustee,  Etc., 

Principal, 
By  JOHN  A.  CLARK, 
One  of  His  Attorneys. 
C.J.  HURLEY, 

Surety. 
E.  R.  PEOPLES, 
Surety. 
Territory  of  Alaska, 
Fairbanks  Precinct. — ss. 

C.  J.  Hurley  and  E.  R.  Peoples  being  first  duly 
sworn,  each  for  himself  and  not  one  for  the  other 
depose  and  say:  I  am  a  resident  of  Fairbanks  Pre- 
cinct, Territory  of  Alaska,  and  am  one  of  the  sure- 
ties named  on  the  foregoing  bond;  I  am  worth  the 
sum  of  One  Thousand  ($1000.00)  Dollars,  to  wit, 
the  sum  specified  as  the  penalty  in  said  bond,  over 
and  above  all  my  just  debts  and  liabilities,  in  prop- 
erty not  exempt  from  execution  and  situate  within 
the  Territory  of  Alaska. 

C.J.  HURLEY. 
E.  R.  PEOPLES. 
Subscribed  and  sworn  to  before  me  this  tenth  day 
of  October,  A.  D.  one  thousand  nine  hundred  thir- 
teen. 

(Seal)  JOHN  A.  CLARK, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  Commission  expires  on  Apr.  24,  1914. 
The  foregoing  bond  is  approved. 

F.  E.   FULLER, 
District  Judge. 
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O.  K.— HEILIG. 

Inserted  per  order  of  Court  of  Jan.  17,  1914.  Angus 
McBride,  Clerk.    By  P.  R.  Wagner,  Deputy. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Oct.  10,  1913.  Angus  McBride,  Clerk.  By 
P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS  that 
we,  Edward  Stroecker,  as  Trustee  of  the  Estate  of 
H.  J.  Patterson,  a  Bankrupt,  as  principal,  and  E.  R. 
Peoples  and  C.  J.  Hurley,  as  sureties,  are  held  and 
firmly  bound  unto  Miriam  A.  Patterson  and  H.  J. 
Patterson,  the  above  named  plaintiffs,  in  the  sum 
of  two  hundred  and  fifty  dollars  $250.00),  to  be  paid 
to  the  said  Miriam  A.  Patterson  and  H.  J.  Patterson, 
their  executors  or  administrators,  to  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us,  jointly  and  severally,  and  our  and  each 
of  our  successors,  representatives  and  assigns,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  the  17th  day  of 
Jan.,  A.  D.  1914. 

WHEREAS  the  above  named  plaintiff,  Edward  J. 
Stroecker,  as  Trustee  of  the  Estate  of  H.  J.  Patter- 
son, a  Bankrupt,  has  taken  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  reverse  the  judgment  in  the  above  entitled 
cause  by  the  District  Court  of  the  United  States  for 
the  Territory  of  Alaska,  Fourth  Division, 
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NOW,  THEREFORE,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above  named  plaintiff  shall 
prosecute  said  appeal  to  effect  and  answer  all  costs, 
if  he  shall  fail  to  make  good  his  plea,  then  this 
obligation  shall  be  void,  otherwise  to  remain  in  full 
force   and  virtue, 

EDWARD  STROECKER,  (Seal) 
As  Trustee  for  Creditors  of  H.  J.  Patterson,  Bank- 
rupt. 

By  JOHN  A.  CLARK, 
One  of  his  Attorneys. 

Principal. 
C.J.  HURLEY      (Seal) 
E.  R.  PEOPLES  (Seal) 

Sureties. 
In  the  presence  of 

JOHN  A.  CLARK. 
United  States  of  America, 
Territory  of  Alaska. — ss. 

E.  R.  PEOPLES  and  C.  J.  HURLEY,  being  first 
duly  sworn,  each  for  himself  and  not  one  for  the 
other,  deposes  and  says:  I  am  a  resident  of  Fair- 
banks Precinct,  Territory  of  Alaska,  and  am  one  of 
the  sureties  named  on  the  foregoing  bond;  I  am 
worth  the  sum  of  two  hundred  and  fifty  dollai*^ 
$250.00),  the  sum  specified  as  the  penalty  of  said 
bond,  over  and  above  all  my  just  debts  and  liabili- 
ties, in  property  not  exempt  from  execution  and  situ- 
ated within  the  Territory  of  Alaska. 

C.J.  HURLEY. 
E.  R.  PEOPLES. 


154  Edward  Stroecker 

Subscribed  and  sworn  to  before  me  this  17th  day  of 
Jan.,  1914. 

(Seal)  JOHN  A  CLARK, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  Commission  expires  Apr.  24,  1914. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th.  Div.,  Jan.  17,  1914.  Angus  McBride,  Clerk.  By 
P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Order  Extending  Time  Within  Which  to  Perfect 

Appeal. 

On  this  day  the  above  entitled  cause  came  on  to  be 
heard  before  the  Judge  of  the  above  named  court, 
on  application  of  plaintiff  for  an  order  extending  the 
time  within  which  to  perfect  his  appeal  herein,  and 
the  parties  appearing  by  their  respective  attorneys 
and  it  appearing  to  the  satisfaction  of  the  court  that 
the  order  heretofore  made,  extending  the  time  with* 
in  which  to  file  the  record  herein  with  the  Clerk  of 
the  Circuit  Court  of  Appeals  at  San  Francisco,  to 
April  1,  1914,  is  insufficient  for  such  purpose,  now, 
therefore, 

IT  IS  ORDERED  that  the  time  within  which  said 
appellant  shall  perfect  said  cause  upon  appeal  and 
docket  and  file  the  record  thereof  in  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  California,  be,  and  the  same 
is  hereby  enlarged  and  extended  to  and  including 
the  first  day  of  May,  A.  D.  1914. 


r.v.  MinUtiu  .1.  ]*tift(rs(ni  ct  al.  155 

Done  in  open  court  this  March  18th,  A.  D.  1914. 

F.  E.  FULLER. 
District  Judge. 
Due  service  hereof  admitted  this  March  18,  1914. 
A.  R.  HEILIG, 

Attorney  for  defendants. 
Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Mar.  18,  1914.    Angus  McBride,  Clerk. 


Clerk's  Certificate  to  Record. 

United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division. — ss. 

L  ANGUS  McBRlDE,  Clerk  of  the  District  Court, 
Territory  of  Alaska,  Fourth  Division,  do  hereby  cer- 
tify that  the  foregoing  consisting  of  155  pages,  num- 
bered from  1  to  155,  inclusive,  constitutes  a  full,  true 
and  correct  transcript  of  the  record  on  appeal  in 
Cause  No.  1769,  entitled  Edward  Stroecker,  as  Trus- 
tee of  the  Estate  of  H.  J.  Patterson,  a  Bankrupt, 
Plaintiff,  vs.  Mariam  A.  Patterson  and  H.  J.  Patter- 
son, Defendants,  wherein  Edward  Stroecker,  as 
Trustee,  etc.,  is  Appellant  and  Mariam  A.  Patterson 
et  al.  are  Appellees,  and  was  made  pursuant  to  and 
in  accordance  with  the  praecipe  of  the  appellant, 
filed  in  this  action  and  made  a  part  of  this  transcript, 
and  by  virtue  of  the  citation  issued  in  said  cause  and 
is  the  return  thereof  in  accordance  therewith;  and  I 
further  certify  that  this  transcript  of  record  was 
printed  and  indexed  under  and  by  virtue  of  and  in 
compliance  with   a  "Rule   for  Printing  Records  on 
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Appeal  or  Writ  of  Error",  made  by  this  court  on 
the  21st  day  of  March,  1914,  and  that  said  transcript 
of  record  was  indexed  by  me  pursuant  to  said  rule, 
and  the  stipulation  of  the  parties  filed  herein,  and 
that  the  index  thereof,  consisting  of  pages  i  to 
ii,  is  a  correct  index  of  said  transcript  of  record;  also 
that  the  costs  of  preparing  said  transcript  and  this 
certificate,  amounting  to  Fifty-Eight  and  Fifty-Five 
One-Hundredths  Dollars  ($58.55),  has  been  paid  to 
me  by  counsel  for  appellant  in  said  action. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  court,  this 
twenty-eighth  day  of  March,  1914. 


(Seal.)  ANGUS  McBRIDE, 

Clerk  District  Court,  Territory 
of  Alaska,  4th  Division. 
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Filed  this ddtf  of  September ^  1914- 

1914 

^  Clerk. 
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No.  2411. 
IN  THE 


United  States  Circuit  Court  of  Appeals 
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vs. 

MARIAM  A.  PATTERkSON  and  H.  J. 

PATTERSON, 


Appellees. 


BRIEF  ON  BEHALF  OF  APPELLANT 


The  Case. 

This  is  an  action  instituted  by  plaintiff,  as  Trustee 
for  the  creditors  of  H.  J.  Patterson,  a  Bankrupt, 
against  H.  J.  Patterson  and  Mariam  A.  Patterson, 
his  wife,  to  set  aside  an  alleged  fraudulent  convey- 
ance made  by  H.  J.  Patterson  to  Mariam  A.  Patter- 
son, his  wife,  on  November  27,  1911,  wherein  H.  J.  Pat- 
terson transferred  to  said  Mariam  A.  Patterson,  his 
wife,  an  undivided  one-fourth  interest  in  and  tp  Placer 
Mining  Claim  known  as  the  DAT^Y  BENf'H,  situate, 
lying  and  being  in  the  second  tier  of  benches  on  the  left 
limit    of    Ester    Creek,    opposite    Creek    Placer    Mining 


Claim  No.  Three  (3)  below  Discovery  on  Ester  Creek, 
in  the  Fairbanks  Recording  Precinct,  Territory  of  Alas- 
ka; and  to  restrain  the  defendants  from  demanding  and 
receiving  from  a  lessee  of  said  ground,  five  per  cent. 
(5%)  of  the  gross  output  thereof,  claimed  by  plaintiff 
as  moneys  due  to  the  defendant  H.  J.  Patterson,  a  bank- 
rupt, under  and  by  virtue  of  a  certain  sublease  from 
said  Patterson  to  H.  (\  Hamilton,  executed  prior  to  the 
filing  of  the  petition  in  bankruptcy  by  said  H.  J.  Pat- 
terson. 

On  May  11,  1912,  the  plaintiff  filed  a  complaint  in 
the  District  Court  for  the  Fourth  Judicial  Division, 
Territory  of  xVlaska,  alleging  that  the  defendant  H.  J. 
Patterson  was  adjudged  a  bankrupt  by  said  court  on 
April  16,  1912,  and  that  plaintiff  was  regularly  appointed 
Trustee  for  the  creditors  of  said  bankrupt  on  May  4, 
1912,  and  that  on  November  27,  1911,  the  defendant 
H.  J.  Patterson  was  insolvent  and  owing  various  persons 
various  amounts,  in  excess  of  thirty  thousand  dollars 
(130,000.00);  and  that  he  did,  on  said  day,  with  intent 
to  hinder,  delay  and  defraud  his  creditors,  deed  to  the 
defendant  Mariam  A.  Patterson,  his  wife,  an  undivided 
one-fourth  interest  in  the  DALY  BENCH,  on  Ester  Creek, 
and  that  prior  to  the  time  of  said  transfer  to  his  said 
wife,  H.  J.  Patterson  was  the  owner  of  a  lay  or  lease 
covering  all  of  said  Dx\LY  BENCH,  and  that  prior  to 
the  commencement  of  said  action  and  his  adjudication 
in  bankruptcy  said  H.  J.  Patterson  transferred  said 
lease  to  H.  C.  Hamilton;  that  certain  royalties  were 
accruing  to   the  defendant   H.   J.   Patterson   under   said 


lease  and  were  being  clainiied  by  Mariam  A.  Patterson, 
his  wife,  by  reason  of  the  transfer  to  her  of  the  undivided 
one-fourth  interest  in  said  ground;  and  that  said 
Mariam  A.  Patterson  had  no  right,  interest  or  title  in 
or  to  said  gold  or  gold  dust,  or  any  part  thereof,  and 
asking  equitable  relief  (Tr.  pp.  4-10). 

On  ^lay  22,  1912,  the  separate  answer  of  Mariam  A. 
Patterson  was  filed,  alleging  ownership  of  said  prop- 
erty and  setting  forth  that  she  had  acquired  title  thereto 
in  the  year  1910  by  furnishing  certain  funds,  with  which 
a  hole  was  sunk  to  bedrock  for  the  purpose  of  doing 
assessment  work  on  said  ground  for  the  year  1910,  and 
denying  that  said  transfer  to  her  was  in  fraud  of  credi- 
tors  (Tr.  pp.  11-16). 

On  May  22,  1912,  the  separate  answer  of  H.  J.  Patter- 
son was  filed,  alleging  in  effect  that  prior  to  November 
27,  1911,  the  legal  title  to  said  property  had  been  in 
H.  J.  Patterson,  but  that  ^Mariam  A.  Patterson  was  the 
equitable  owner  thereof,  by  reason  of  her  furnishing  cer- 
tain funds  in  the  year  1910,  with  which  to  perform 
certain  work  on  the  ground,  in  consideration  of  which 
the  then  owner  of  the  ground  was  to  transfer  one-fourth 
interest  to  H.  J.  Patters(m  for  ^[ariam  A.  Patterson  (Tr. 
pp.  17-23). 

On  September  25,  1913,  reply  of  plaintiff  to  the  sepa- 
rate answer  of  the  defendant  H.  J.  Patterson,  denying 
his  affirmative  allegations,  was  filed  (Tr.  pp.  23-24). 

On  September  25,  1913,  reply  of  plaintiff  to  the  sepa- 
rate answer  of  the  defendant  Mariam  A.  Patterson,  deny- 
ing the  affirmative  allegations  contained  in  said  separate 


answer  was  filed   (Tr.  pp.  25-26). 

On  September  26,  1913,  the  action  came  on  for  trial 
before  the  Court,  sitting  without  a  jury,  and  was  con- 
tinued from  day  to  day  until  plaintiff  had  concluded  his 
case,  whereupon  a  motion  was  nMde  by  the  defendants 
to  dismiss  the  action,  and  the  action  was  dismissed  (Tr. 
pp.  27-112). 

On  October  3,  1913,  judgment  of  dismissal  was  entered 
by  the  Court  (Tr.  pp.  129-131). 

On  January  14,  1914,  petition  for  appeal  was  filed  by 
plaintife   (Tr.  pp.  138-139). 

On  January  15,  1914,  plaintiff  filed  his  assignment  of 
error  (Tr.  pp.  139-144). 

On  January  17,  1914,  citation  ou  appeal  issued  by 
the  District  Court  for  the  Territory  of  Alaska,  Fourth 
Division. 


Assignment  of  Error. 

The  appellant  herein  relies  upon  the  following  error, 
viz: 

1.  The  Court  erred  in  granting  the  motion  of  de- 
fendants, at  the  close  of  plaintiff's  case,  to  dismiss  said 
action ; 

2.  The  Court  erred  in  giving,  signing  and  entering 
the  judgment  of  date  October  3,  1913,  in  the  above  en- 
titled action,  adjudging  that  the  plaintiff  was  not  en- 
titled to  the  relief  claimed  in  his  complaint,  or  any  part 
thereof,  and  that  said  action  should  be  dismissed; 

3.  The  Court  erred  in  adjudging  that  the  defendant 
Mariam  A.  Patterson  was  the  owner  of  the  gold  dust, 


or  the  proceeds  thereof,  of  the  value  of  five  thousand 
one  hundred  seventy-four  and  66-100  dollars  (|5,174.66), 
which  had  been  impounded  to  await  the  outcome  of 
said  action ; 

4.  The  Court  erred  in  refusinj]^  to  compel  the  defend- 
ants to  proceed  with  their  defense  in  said  action; 

5.  The  Court  erred  in  permitting  the  defendant  H.  J. 
Patterson,  over  the  ol)jections  of  plaintiff,  to  testify  on 
cross-examination  in  regard  to  any  considerations  for  the 
deed  from  H.  J.  Patterson  to  Mariam  A.  Patterson,  of 
date  November  27,  1911,  prior  to  the  date  of  the  execu- 
tion thereof,  for  the  setting  aside  of  which  said  deed,  on 
the  ground  of  fraud,  the  above  entitled  action  had  been 
instituted ; 

6.  The  Court  erred  in  failing  to  find  that  the  gold 
dust  that  had  been  impounded,  under  stipulation  of  the 
parties  to  this  action  to  await  the  outcome  of  said  action, 
was  the  proceeds  of  the  lay  or  lease  held  by  H.  J.  Patter- 
son, title  to  which  passed  to  his  Trustee  after  he  was 
adjudged  a  bankrupt; 

7.  The  Court  erred  in  permitting  the  defendant  H.  J. 
Patterson,  over  the  objection  of  plaintiff,  to  testify  that 
the  five  per  cent.  (5%)  royalty  referred  to  in  the  trans- 
fer of  the  lease  from  Patterson  to  H.  C.  Hamilton,  was 
the  five  per  cent.  (5%)  which  was  to  accrue  to  the 
quarter  interest  in  the  Daly  r)ench  Claim,  the  title  to 
which  had  been  theretofore  vested  in  H.  J.  Patterson, 
prior  to  the  transfer  thereof  to  his  co-defendant,  Mariam 
A.  Patterson; 

8.  The   Court    erred    in    permitting   defendants,    over 


plaintiff.'s  objection,  to  introduce  evidence  concerning 
transactions  had  between  the  defendant  H.  J.  Patterson 
and  his  co-defendant,  Mariam  A.  Patterson,  prior  to 
the  27th  da}^  of  November,  1911,  concerninjij  the  consid- 
erations for  said  transfer  of  said  date; 

9.  The  Court  erred  in  permitting  the  defendants, 
over  plaintiff's  objection,  to  offer  in  evidence  defend- 
ants' Exhibit  3,  same  being  an  agreement  dated  Sep- 
tember 19,  1910,  by  and  between  James  Wickersham,  of 
P^airbanks,  Alaska,  the  party  of  the  first  part,  and  H.  J. 
Patterson,  of  Ester  Creek,  Alaska,  the  party  of  the  sec- 
ond part; 

10.  The  Court  erred  in  permitting  the  defendants, 
over  plaintiff's  objection,  to  introduce  evidence  concern- 
ing the  agreement  had  between  H.  J  Patterson  and 
James  Wickersham  and  work  done  thereunder,  prior: 
to  November  27,  1911; 

11.  The  Court  erred  in  permitting  the  defendant, 
over  plaintiff's  objection,  to  introduce  any  evidence  con- 
cerning the  sinking  of  any  holes  to  bedrock  on  the  Daly 
Bench  Claim,  in  the  year  1910  or  in  the  year  1911, 
prior  to  November  27,  1911; 

12.  The  Court  erred  in  permitting  the  defendant 
Patterson  to  testify,  over  plaintiff's  objection,  as  to  who 
caused  the  assessment  work  to  be  done  on  the  Daly 
Bench  Claim  in  1910; 

13.  The  Court  erred  in  permitting  any  testimony 
concerning  the  business  dealings  between  H.  J,  Patterson 
and  Mariam  A.  Patterson,  prior  to  November  27,  1911, 
and   particularly    in    regard   to   where   she   secured    the 


money  that  was  used  to  pay  for  the  sinking  of  the  holes 
on  said  Daly  Bench  Claim; 

14.  The  Court  erred  in  permitting  defendants  to  in- 
troduce, over  plaintiff's  objection,  defendant's  Exhibit  4; 

15.  The  Court  erred  in  permitting  the  introduction 
of  any  evidence  on  the  part  of  the  defendant,  over  plain- 
tift''s  objection,  of  conversations  had  by  the  defendant 
H.  J.  Patterson  with  his  co-defendant,  ^lariam  A.  Pat- 
terson, prior  to  NovemSber  27,  1911; 

It).  The  Court  erred  in  permitting  the  defendants  to 
introduce,  over  plaintiff's  objection,  defendants'  Exj 
hibit  5; 

17.  The  Court  erred  in  permitting  defendants  to  put 
in  their  case  for  the  defense,  under  guise  of  cross-exam- 
ination of  the  defendant  H.  J.  Patterson,  after  he  had 
been  placed  upon  the  stand  as  plaintiff's  witness; 

18.  The  Court  erred  in  its  finding  in  favor  of  de- 
fendants and  against  plaintiff,  for  the  reason  that  the 
evidence  was  insufficient  to  justify  same  and  said  de- 
cision and  judgment  were  contrary  to  law; 

19.  The  Court  erred  in  rendering  judgment  against 
plaintiff  for  defendants'  costs  incurred  in  said  action; 

20.  The  Court  erred  in  permitting  the  defendant  Pat- 
terson, over  plaintiff's  objections,  to  testify  in  substance 
as  follows: 

That  the  defendant  Mariam  A.  Patterson  paid  for  the 
assessment  work  on  the  Daly  r>ench  for  the  year  1910, 
whicli  assessment  work  was  the  consideration  for  the 
giving  of  the  deed  by  James  Wickersham  to  H.  J.  Patter- 
son; that  the  deed  was  taken   in  the  name  of  the  de- 
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fendant  H.  J.  Patterson  as  a  matter  of  convenience; 
that  he  asked  Judge  Wickersham  to  make  the  deed  to 
Mrs.  Patterson;  that  Craig,  who  did  the  assessment 
work  on  the  Daly  P>enoh  for  the  year  1910  was  paid 
therefor  by  Mariam  A.  Patterson,  as  shown  by  defend- 
ants' Exhibit  No.  5;  that  the  m|oney  received  by  Mrs. 
Patterson  for  paying  for  such  work  was  secured  from 
H.  J.  Patterson  and  Delbert  G.  Hosier  and  was  the 
proceeds  of  a  note  given  by  H.  J.  Patterson  and  Delbert 
G.  Hosier  in  Dawson,  Yukon  Territory,  on  October  19, 
1905,  as  shown  by  defendants'  Exhibit  4;  and  that  the 
defendant  H.  J.  Patterson  held  said  property  in  trust 
at  the  solicitation  of  the  defendant  Mariam  A.  Patter- 
son; that  said  money  so  loaned  to  said  defendant  H.  ,1. 
Patterson  and  Delbert  G.  Hosier  was  taken  from  a  claim 
staked  by  Mariam  A.  Patterson  in  the  Dawson  country 
and  was  her  separate  money;  that  defendant  Mariam  A. 
Patterson  kept  the  royalties  and  selling  price  of  the 
property  staked  by  her  in  the  Dawson  country  as  her 
own  separate  property; 

Also,  in  permitting  him  to  testify  of  his  conversa- 
tion with  Fred  Craig,  in  which  he  said:  "Your  money  is 
ready  for  you  whenever  the  work  is  finished.  Mrs.  Pat- 
terson is  to  have  the  quarter  interest.  I  have  a  quarter 
interest  for  putting — a  quarter  interest  for  putting  tlie 
drill  holes  down  and  a  lease  on  all  the  ground''  and  "I 
says  Mrs.  Patterson  will  have  the  quarter  interest  for 
paying  for  the  drill  holes,"  all  of  which  testimony  was 
drawn  from  the  witness  on  cross-examination  and  was 
improper  cross-examination,  for  the  reason  that  the  mat- 


ters  inquired  about  were  not  j^one  into  on  direct  exam- 
ination, the  only  question  asked  of  him  concerning 
the  consideration  of  the  deed  of  November  11,  1912,  be- 
ina;  whether  or  not  Mrs.  Patterson  paid  him  anything 
on  that  day  (Tr.  pp.  139-144). 


Argument. 

Section   489,   C'ompiled   Laws   of   Alaska,   provides   as 
follows : 

"Sec.  489.  The  property  and  pecuniary  rights  of 
every  married  woman  at  the  time  of  her  marriage 
or  afterwards  acquired  by  gift,  devise,  or  inherit- 
ance shall  not  be  subject  to  the  debts  or  contracts 
of  her  husband,  and  she  may  manage,  sell,  convey, 
or  devise  the  same  by  will  to  to  the  same  extent  and 
in  the  same  manner  that  her  husband  can  property 
belonging  to  him." 

Section   497,   Compiled    Laws   of   Alaska,   provides   as 
follows : 

"Sec.  497.  A  married  woman  possessed  of  or 
owning  any  personal  property  or  pecuniary  rights 
may  make  a  descriptive  list  of  the  same,  and  make 
and  subscribe  on  the  said  list  an  oath  that  the 
property  and  rights  therein  described  belonged  to 
her  at  the  time  of  her  marriage,  or  that  she  has 
acquired  the  same  by  her  own  labor,  or  by  bequest, 
inheritance,  or  by  the  gift  of  some  perscm  named 
other  than  her  husband ;  and  the  list  and  affidavit 
shall  be  recorded  in  the  register,  and  shall  be  prima 
facie  evidence  of  the  facts  therein  stated,  and  prop- 
erty' not  so  registered  shall  be  deemed  prima  facie 
to  be  the  property  of  the  husband  rather  than  of 
the  wife." 
Section  439,  Compiled  Laws  of  Alaska,  provides  as 
follows : 

"Section  439.     When  property  is  owned  by  either 
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husband  or  wife,  the  other  has  no  such  interest  as 
will  make  the  same  liable  for  the  contracts  or  lia- 
bilities of  either  the  husband  or  wife  who  is  not  the 
owner  of  the  property,  except  as  herein  provided." 

Section   443,   Compiled   Laws   of   Alaska,   provides   as 

follows : 

"Sec.  443.  Neither  husband  nor  wife  is  liable 
for  the  debts  or  liabilities  of  the  other  incurred  be- 
fore marriage,  and,  except  as  herein  otherwise  pro- 
vided, they  are  not  liable  for  the  separate  debts  of 
each  other,  nor  is  rent  or  income  of  such  property 
liable  for  the  separate  debts  of  the  other." 

Section   550,   Compiled   Laws   of   Alaska,   provides   as 

follows : 

"Sec.  550.  All  deeds  of  gift^  all  conveyances,  and 
transfers  of  assignments,  verbal  or  written,  of  goods 
and  chattels  or  things  in  action,  made  in  trust  for 
the  person  making  the  same,  shall  be  void  as  against 
the  creditors,  existing  or  subsequent,  of  such  per- 
son." 

Section   556,   Compiled    Laws   of  Alaska,   provides   as 

follows : 

"Sec.  556.  Every  conveyance  or  assignment,  in 
writing  or  otherwise,  of  any  estate  or  interest  in 
lands,  or  in  goods,  or  things  in  action,  or  of  any 
rents  or  profits  thereof,  made  with  the  intent  to 
hinder,  delay,  or  defraud  creditors  or  other  persons 
of  their  lawful  suits,  damages,  forfeitures,  debts,  or 
denmnds,  and  e\erj  bond  or  other  evidence  of  debt 
given,  action  commenced,  decree  or  judgment  suf- 
fered, with  the  like  intent,  as  against  the  persons  so 
hindered,  delayed  or  defrauded  shall  be  void." 

Section   559,   Compiled   Laws   of   Alaska,   provides   as 

follows : 

"Sec.   559.     The  question   of  fraudulent   intent   in 
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all  cases  arising'  under  the  provisions  of  this  code 
shall  be  deemed  a  question  of  fact,  and  not  of  law." 

Section   560,   Compiled   LaAVS   of   Alaska,   provides   as 

follows : 

"Sec.  560.  The  provisions  of  chapters  thirteen, 
fourteen,  and  fifteen  of  this  title  shall  not  be  con- 
strued in  any  manner  to  affect  or  impair  the  title 
of  a  purchaser  for  a  valuable  consideration  unless 
it  shall  appear  that  such  purchaser  had  previous  no- 
tice of  the  fraudulent  intent  of  his  immediate 
grantor,  or  of  the  fraud  rendering  void  the  title  of 
such  arantor." 


I. 

THE  PLAINTIFF,  AT  THE  CLOSE  OF  HIS  CASE,  HAD  ESTAB- 
LISHED A  PRIMA  FACIE  CASE,  AND  THE  BURDEN  WAS 
UPON  THE  DEFENDANTS  TO  ESTABLISH  THAT  THE 
TRANSFER  FROM  H.  J.  PATTERSON  TO  MARIAM  A.  PAT- 
TERSON WAS  MADE  (a)  IN  GOOD  FAITH,  (b)  FOR  A 
VALUABLE  AND  ADEQUATE  CONSIDERATION,  AND  THE 
COURT   ERRED   IN   DISMISSING   PLAINTIFF'S   ACTION. 

Appellant  established  the  following  facts: 
That  in  the  month  of  September,  1910,  H.  J.  Patterson 
entered  into  an  oral  agreement  with  James  Wickersham, 
the  owner  of  the  DALY  BENCH,  whereby  said  Wicker- 
sham agreed  that  if  II.  J.  Patterson  would  "bore,  dig  or 
excavate  one  hole  to  bedrock"  on  said  claim,  for  the 
purpose  of  doing  the  assessment  work  on  said  claim  for 
the  year  1910,  said  Wickersham  would  deed  to  said 
H.  J.  Patterson  an  undivided  one-quarter  interest  in  and 
to  said  claim  (Tr.  pp.  82-83),  and  that  said  Patterson 
was  to  have  a  lay  or  lease  on  said  ground  when  said 
work  was  completed; 
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That  thereafter,  and  on  September  19,  1910,  said 
agreement  was  reduced  to  writing  and  the  terms  and 
conditions  of  the  la}'  nnder  which  said  Patterson  was 
to  work  were  explicitly  set  forth   (Tr.  pp.  121-128)  ; 

That  said  lease  particularly  provided  as  folloAvs: 

"In  consideration  of  the  sinking  of  a  hole  from  the 
surface  to  bedrock  thereon,  for  the  purpose  of  pros- 
pecting said  ground  and  determining  its  value,  by 
the  party  of  the  second  part  (Patterson),  at  his  own 
expense,  the  party  of  the  first  part  (Wickersham) 
does  hereby  agree  to  make,  sign  and  deliver  to  the 
party  of  the  second  part  his  quit  claim  deed  to  an 
undivided  one»quarter  interest  in  said  premises;  the 
party  of  the  second  part  undertakes  hereby,  in  con- 
sideration of  said  agreement  and  transfer,  to  sink 
said  hole  upon  the  said  premises  and  to  do  the 
assessment  work  for  the  year  1910,  without  any  ex- 
pense whatever  to  the  party  of  the  first  part"  (Tr. 
p.  122). 

Also : 

"To  enter  upon  said  demised  premises,  within  a 
reasonable  time  after  the  signing  and  sealing  of 
these  presents,  and  to  dig,  excavate,  bore  or  other- 
wise sink  one  hole  from  the  surface  to  bedrock  upoit 
said  claim,  for  the  purpose  of  prospecting  said 
ground  and  doing  the  assessment  work  for  the  vear 
1910"  (Tr.  p.  123). 

Also : 

"And  the  party  of  the  second  part  further  agrees 
to  enter  upon  said  premises  within  a  reasonable  time 
after  the  signing  of  these  presents  and  proceed  to 
work  the  sanle  in  a  minerlike  nuinner,  with  due  re- 
gard to  the  development,  preservation  and  value 
of  said  demised  premises  *  *  *  to  work  and  mine 
said  demised  premises  steadily  and  continuously 
from  the  date  hereof  until  the  termination  of  this 
lease,"  etc.   (Tr.  pp.  123-124). 
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In  pursuance  of  said  ao-reement,  Patterson  performed 
the  assessment  work  and  the  conditions  for  obtaining 
title,  by  drilling  one  hole  to  bedrock,  at  a  depth  of  one 
hundred  feet,  at  an  expense  of  one  hundred  dollars 
{flOO.OO),  said  drilling  costing  one  dollar  (|1.00)  per 
foot   (Tr.  p.  82). 

Thereafter  Patterson  caused  a  second  hole  to  be  put  to 
bedrock,  to  a  depth  of  one  hundred  and  twenty-five  feet 
(Tr.  p.  56),  and  the  prospects  not  being  satisfactory, 
abandoned  the  lease  and  went  to  work  elsewhere  (Tr. 
p.  62). 

In  1911,  A^'agner,  P>eegler,  Wichman  and  Wheeler  as- 
serted ownership  of  the  greater  portion  of  the  DALY 
BENCH,  by  reason  of  their  ownership  of  the  HAPPY 
HO^ME  Association  Claim,  located  in  1008,  adjoining 
the  DALY  BENCH  and  overlapping  the  same  (Tr.  p.  59), 
and  when  Wickersham  returned  to  Fairbanks  they  were 
in  possession  of  the  ground,  and  after  some  negotiations 
the  difficulties  were  adjusted,  and  on  November  8,  1911, 
an  agreement  of  compromise  was  entered  into  by  and 
between  Wagner,  Wichman,  Wheeler  and  Beegler,  own- 
ers, and  E.  M.  Horner,  lessee  of  the  HAPPY  HOME 
Association  Claim,  the  parties  of  the  first  part,  and 
James  Wickersham  and  H.  J.  Patterson,  the  parties  of 
the  second  part,  adjusting  lines  between  said  properties 
and  settling  all  matters  in  dispute  between  the  rival 
claimants  for  the  ground  (Tr.  pp.  92-95),  and  reciting: 

"And  in  consideration  of  the  conveyance  to  them 
(Wagner  and  associates)  of  seventy-five  feet  strip 
hereinafter  made  by  the  parties  of  the  second   part 
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to  the  parties  of  the  first  part,  tlie  parties  of  the 
first  part  do  hereby  sell,  assign,  set  over  and  quit 
claim  to  the  parties  of  the  second  part,  in  the  pro- 
portions as  they  now  claim  the  same,  the  whole  of 
the  ground  within  the  said  PAT  DALY  Claim,  as 
shown  in  said  (\  E.  Davidson  survey  of  September 
29,  1911 ;  and  in  consideration  of  such  conveyance  to 
themj,  the  parties  of  the  second  part  do  hereby  sell, 
assign,  set  over  and  (juit-claim  to  the  parties  of  the 
first  part,  in  the  proportions  as  they  now  claim  the 
same,  a  strip  of  ground  off  the  upper  end  of  the 
PAT  DALY  Claim,  running  up  and  down  the  gen- 
eral course  of  Ester  Treek  *  *  *  .  The  parties  of 
the  second  part  agree  that  the  parties  of  the  first 
part  may  permit  the  water  and  tailings  from  the 
said  seventy-five  foot  strip  and  the  land  immediately 
adjacent  and  above,  where  said  E.  ^I.  Horner  is  now 
working,  to  flow  upon  said  DALY  Claim,"  etc.  (Tr. 
p.  94). 

This  agreement  was  filed  for  record  November  10,  1911, 
in  the  office  of  the  Recorder  for  Fairl)anks  Recording 
Precinct. 

On  October  12,  1911,^  James  Wickersham  execcuted  an- 
other lease  to  H.  J.  Patterson,  covering  the  whole  of  the 
DALY  BENCH,  which  said  lease  (Tr.  pp.  112-121)  con- 
tains, among  other  provisions,  the  following: 

"That  the  party  of  the  first  part  is  the  owner  of 
an  undivided  three-fourths  interest  in  and  the  party 
of  the  second  part  is  the  owner  of  an  undivided  one- 
fourth  interest  in  that  certain  mining  claim  known 
as  the  DALY  BENCH,  situate,"  etc.  (Tr.  pp. 
112-113). 

Also : 

"That  the  party  of  the  second  part  has  applied 
for  and  the  party  of  the  first  part  hereby  gives  to 
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tlie  party  of  the  second  part  a  lease  upon  said 
clainij,  in  consideration  of  the  terms  and  covenants 
of  this  lease,  and  also  in  consideration  of  the  terms 
and  agreements  contained  in  that  certain  other  eon- 
tract,  signed  between  these  parties  at  the  same  time 
as  this  lease,  which  other  agreement  is  as  much  a 
part  of  this  agreement  of  lease  as  if  written  in  its 
body.  In  consideration  of  the  rents,  royalties,  cov- 
enants and  agreements  hereinafter  reserved  and  by 
said  party  of  the  second  part  to  be  kept,  paid  and 
performed,  and  in  consideration  of  the  performance 
of  the  other  mentioned  agreement,  of  even  date  here- 
with, the  party  of  the  first  part  does  hereby  grant, 
demise,  let  and  lease  unto  the  second  party,  the  party 
of  the  second  part  does  hereby  accept  the  lease  of 
the  whole  of  said  premises,  together  with  all  appur- 
tenances and  the  right  and  privilege  to  prospect  and 
mine  the  same  and  to  extract  therefrom  all  the  gold 
and  gold  bearing  placers  therein  contained,  subject 
to  the  terms  of  this  agreenDent"  (Tr.  p.  113). 

Said   lease   was   from    date   thereof   until   October   12, 

101.5.     Said  lease  also  contains  the  following  paragraph : 

''As  part  consideration  of  this  lease  the  party  of 
the  second  part  agrees  that  Jiis-  vndirided  one-fo}irih 
interest  in  said  premises  shall  be  covered  and  in- 
cluded in  the  terms  of  this  lease  and  HhalJ  also  at  all 
times  he  subject  to  the  debts,  defaults  or  damaf/es 
resiiltiiiff  from  the  worlinc/  under  this  lease,  or  for 
riolation  thereof^  and  the  said  Daly  claim  shall  at 
all  times  be  worked  and  considered  as  a  whole  be- 
tween the  pai'ties  hereto,  and  all  subject  to  the  terms 
of  this  lease;  and  it  is  especially  agreed  that  the 
part}/  of  the  first  part  shall  have  a  first  lien  upon  the 
whole  of  the  output  of  the  whole  of  the  Daly  claim, 
including  the  undirided  one-fourth  interest  of  the 
party  of  the  second  part  for  the  payment  of  the  roy- 
alty reserved  to  the  party  of  the  first  part  and  the 
performance  of  the  terms  of  this  lease"  (Tr.  p.  114). 
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Patterson  also  ajireed : 

"To  enter  upon  the  said  demised  premises 
wit(hin?)  thirt}'  days  after  the  si^nino  of  these  pres- 
ents and  begin  and  thereafter  continuously  mjaintain 
possession  and  mine  the  said  mining  claim  in  a  good 
and  minerlike  manner  with  due  regard  to  the  devel- 
opment, preservation  and  value  of  the  same  as  a 
mining  claim,"  etc.   (Tr.  pp.  114-115). 

And: 

"The  party  of  the  second  part  further  agrees  that 
his  undivided  one-fourth  interest  shall  be  held  liable 
to  the  party  of  the  first  part  for  all  liens  or  other 
claims  made  or  adjudged  against  said  property  which 
shall  in  any  way  become  a  charge  upon  the  interest 
of  the  party  of  the  first  part"  (Tr.  p.  110). 

Also: 

"And  the  party  of  the  second  part  does  hereby 
specially  agreed  not  to  assign  this  lease  or  lay  or 
any  interest  therein  or  thereunder  and  not  to  sub- 
let or  sublease  said  demised  premises  or  any  part 
thereof;  nor  to  permit  the  same  nor  any  part  thereof 
nor  anij  interest  therein  to  pass  to  anj/  other  person 
whatever  loithout  the  ivritten  consent  of  the  party  of 
the  first  part  had  and  ohtained,  and  this  prohibition 
shall  extend  to  the  undivided  one-fourth  interest  he- 
Ion  gin  ff  to  the  party  of  the  second  part  as  fully  as 
to  the  interest  belonging  to  the  party  of  the  first 
part"  (Tr.  p.  118). 

Said  lease  was  filed  for  record  on  the  10th  day  of 
November,  1911,  in  the  office  of  the  Eecorder  of  Fair- 
banks Recording  District  (Tr.  p.  121). 

The  conditions  of  the  lease  were  discussed  between 
H.  J.  Patterson  and  his  wife,  both  previous  and  subse- 
quent to  the  execution  thereof  (Tr.  pp.  96-97). 

On  October  14,  1911,  James  Wickersham;  made,  exe- 
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cuted  and  delivered  to  H.  J.  Patterson  a  deed  conveying 
to  said  Patterson  an  undivided  one-fourth  interest  in  and 
to  the  DALY  BENCH  (Tr.  pp.  86-87),  and  said  deed 
was  filed  for  record  by  H.  J.  Patterson  on  November 
10,  1911,  in  the  office  of  the  Recorder  of  Fairbanks 
Precinct.     Said  deed  contains  the  following  recital : 

"Said  conveyance  is  made  in  consideration  of  the 
doing  of  the  assessment  work  thereon  by  the  vendee 
in  the  year  1910,  in  compliance  with  the  United 
States  Statute"  (Tr.  pp.  86-87). 

H.  J.  Patterson  was  mining  on  Engineer  Creek  and 
was  indebteil  to  various  laborers  and  other  creditors,  for 
supplies  furnished  in  the  sum  of  over  thirty-two  thousand 
dollars  (|32,000,00)  Tr.  p.  27).  The  only  other  property 
owned  by  said  Patterson  at  said  time  was  a  lease  or  lay 
on  the  LAST  CHANCE  Association  Claim  on  Engineer 
Creek,  of  unknown  value,  and  certain  personal  property 
and  accounts  receivable,  of  the  value  of  but  a  few  thou- 
sand dollars  and  entirely  insufficient  to  pay  his  indebt- 
edness. He  also  owned  undivided  interests  in  certain 
placer  association  claims  of  no  known  value,  and  com- 
monly called  ''wild  cats"  (Tr.  pp.  28,  29,  30).  In  the 
summer  of  1911,  pay  had  been  struck  on  the  HAPPY 
HO]iIE  Association  Claim,  just  above  the  DALY 
PENCH,  and  the  DALY  PENf^H  Claim  had  a  market 
value  of  approximlately  ten  thousand  dollars  (|10,000.00) 
(Tr.  pp.  32-33),  and  stood  a  chance  of  having  consider- 
ably greater  value.  During  the  summer  of  1911,  after 
pay  had  been  struck  by  Horner  &  Company,  lessees  of 
the   HAPPY    1I0:ME,    Pntters(m    told    Joliu    P.    Junkin, 
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one  of  his  employes,  that  he  owned  a  quarter  interest 
in  the  DALY  BENCH  "just  by  where  Horner  struck  the 
pay"  (Tr.  p.  101). 

In  the  month  of  August,  Patterson  had  another  talk 
with  his  employe,  Junkin,  concerning  the  property,  con- 
cerning- which  Junkin  testified  as  follows: 

"He  was  talking  about  opening  up  that  ground 
over  there,  and  he  talked  to  me  about  going  over 
later  in  the  season.  Q.  Did  he  say  anything  more? 
A.  Well,  first  he  asked  me  if  T  would  go  over  and 
^  look  after  his  interest  there  in  the  lay,  if  he  should 
make  final  arrangements  to  carry  the  lay  through. 
And  afterwards  he  told  me  that  he  couldn't  finance 
the  lay,  but  he  asked  me  if  I  wanted  the  lay.  In 
fact  I  had  asked  him  if  I  could  have  a  lay  on  the 
upper  end  of  the  claim.  He  asked  me  if  I  could 
finance  it,  and  I  told  him  I  could,  and  he  promised 
to  give  nue  the  lay,  and  later  on  he  told  me  he 
couldn't  give  it  to  me.  Q.  Did  you  have  any  more 
conversations  concerning  that  bench?  A.  Yes,  he 
talked  about  it  quite  often.  Afterwards,  I  think  in 
the  latter  part  of  October,  or  early  in  November,  one 
day  Mr.  Peoples  was  out  there  (interrupted)  Q. 
What  was  Mr.  Peoples'  purpose  there,  if  you  know? 
A.  I  had  an  idea,  but  I  didn't  know  for  a  fact.  T?ut 
Mr.  Patterson  did  tell  me  that  Peoples  was  out  there 
and  was  pressing  him  for  money,  Q.  Was  what? 
A.  Was  pressing  him  for  money.  Q.  Yes?  And 
he  sakl  if  theip  kept  on  pressinff  him  that  he  iroiihJ 
put  the  Era  Creek  property  in  his  irife's-  name,  and 
iroidd  let  Mr.  Peoples  and  the  rest  of  his  creditors 
do  ichaterer  they  Tiled  ahout  if.  P>ut  he  said  that  he 
would  (fuarantee  the  men's  irayes  out  of  the  Era 
Creel;  property,  prorided  he  couldn't  make  the  Last 
Chance  Association  lay  pay.  Q.  When  you  said 
'Eva  Creek  property,'  what  property  was  mentioned? 
A.     The  Daly  Bench.     Q.     Did  he  use  the  terms  in- 
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terchangeably,  the  Eva  C'reek  property  and  the  Daly 
Bench?  A.  Sometimes  he  called  it  the  Daly  Bench 
and  sometimes  the  Eva  Creek  property.  ^  Q.  What 
did  he  say  then?  A.  /  asked  him  why  he  hadn't  it 
in  his  wife's  name  loufj  ago  if  he  e'scpected  they  irere 
(joing  to  make  trouhle  for  him.  He  said  if  he  put 
it  in  his  irife\s  name  it  would  hurt  his  credit  still 
further'  (Tr.  pp.  102-103). 

Mr.  Juukin  also  testified  that  Afr.  Patterson  had  told 
him  that  he  had  a  lay  on  the  whole  bench  and  a  quarter 
interest  in  the  property — "a  seventy-five  per  cent,  lay 
on  the  whole  bench  besides — in  addition  to  a  quarter  in- 
terest in  the  property"   (Tr.  p.  101). 

In  the  month  of  November,  Patterson  was  indebted  to 
E.  R.  Peoples,  a  merchant  of  Fairbanks,  in  the  sum  of 
about  four  thousand  dollars  (|4,000.00),  and  on  about 
the  15th  of  November,  Peoples  had  received  a  check 
from  Mr.  Patterson  for  one  thousand  dollars  (|1, 000.00) 
and  was  unable  to  get  it  cashed  (Tr.  p.  105).  Mr. 
Peoples  ascertained  that  the  transfer  had  been  made 
from  James  ^Vickersham  to  Mr.  Patterson  of  an  un- 
divided one-fourth  interest  in  the  DALY  BENCH  (Tr. 
p.  lOG)  and  asked  Patterson  to  give  him  security  on  the 
DALY  BENCH  to  insure  the  payment  of  his  merchandise 
claim,  and  Patterson  informed  him  that  through  an  ar- 
rangement with  Air.  Wickersham  he  couldn't  give  any 
security  on  the  ground  or  transfer  it  in  any  manner  (Tr. 
]>.   107).    Mr.  Peoples  testified  in  part  as  follows: 

"Q-  AVhat  ''kl  you  sa.\  to  him;  rememoer,  as  near 
as  you  can,  the  words  you  used  to  him  in  asking  for 
security?     A.     I    suggested   to   him    that   Ije    lijid    a 
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quarter  interest  in  tliat,  and  he  should  put  it  up  as 
security  (Daly  Bench).  Q.  Did  he  deny  that 
he  had  a  quarter  interest?  A.  No,  sir.  Q.  The 
reason  he  gave  you  for  not  putting  it  up  was  that 
he  had  a  written  agreement — (interrupted).  A. 
With  Judge  Wickershaui.  Q.  (continuing) — with 
Judge  Wickersham  whereby  he  couldn't  incumber 
it?     A.     Yes,  sir"   (Tr.  pp.  107-108). 

After  the  transfer  was  made,  on  November  27,  1911, 
by  Patterson  to  his  wife,  Peoples  instituted  a  suit  against 
Patterson  for  the  amount  of  his  account,  and  thereafter 
instituted  an  action  to  set  aside  the  conveyance  to  his 
wife,  which  action  was  abandoned  after  the  Trustee  in 
Bankruptcy  was  appointed  (Tr.  p.  108).  On  November 
27,  1911,  H.  J.  Patterson  executed  a  sublease  or  assign- 
ment of  the  lease  or  laj^  held  by  him  on  the  DALY 
BENCH  to  one  H.  C  Hamilton,  transferred  to  Hamilton 
all  his  interest  in  the  lay  that  he  had  from  James  Wick- 
ersham, reserving  to  himself  five  per  cent.  (5%)  of  the 
gross  mineral  output  thereof  (Tr.  pp.  39-42).  In  the 
said  assignment  or  sublease  it  is  recited : 

"That  the  said  H,  J.  Patterson  does  hereby  lease, 
demise  and  sublet  unto  the  said  H.  C  Hamilton  all 
of  the  placer  mining  claim  above  described,  includ- 
ing all  his  right,  title  and  interest  therein  held  by 
the  said  H.  J.  Patterson  as  lessee  of  the  said 
Wickersham]  and  in  his  own  right  as  own 67'  of  an 
iDi^lirided  one-fourth  part  of  the  title  to  said  mining 
claim,  to  have  and  to  hold  unto  the  said  H.  C.  Ham- 
ilton for  and  during  the  term  commencing  this  day 
and  ending  October  12,  1915"  (Tr.  p.  40). 

subject    to    the    terms    of    the    Wickersham    lease,    and 
obligating  Hamilton  as  follows: 

"And    (Hamilton)    shall   pay    in    addition    thereto 
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five  per  cent  of  the  gross  amount  of  each  and  every 
cleanup  of  gold  and  gold  dust  made  by  him  upon  said 
premises  to  the  said  H.  J.  Patterson"  ( Tr.  p.  41 ) . 

On  the  evening  of  the  same  day,  Patterson  made  and 
executed  a  deed  from  him^self  to  Mariam  A.  Patterson 
(Tr.  pp.  34-36),  for  the  recited  consideration  of  one 
dollar  (fl.OO)  of  "all  his  right,  title  and  interest,  being 
an  undivided  one-fourth  interest  of,  in  and  to  that  cer- 
tain bench  placer  mining  claim,  situate  in  Fairbanks 
Precinct,  Alaska,  on  the  left  limit  of  Ester  Creek,  and 
known  as  the  PAT  DALY  Bench  Placer  Mining  Claim, 
etc.  (Tr.  p.  35).  There  is  no  assignment  in  said  deed  of 
the  rents,  issues  and  profits,  and  only  the  bare  land  is 
transferred,  save  and  excej^t  that  the  hahendum  clause  is 
as  follows: 

"To  have  and  to  hold  same,  together  with  the  ap- 
purtenances and  improvements  thereon,  to  and  unto 
the  said  party  of  the  second  part,  her  heirs  and  as- 
signs forever"   (Tr.  p.  35). 

No  assignment  was  ever  made  to  Mariam  A.  Patterson 
of  the  lay  or  sublease  between  Hamilton  and  H.  J.  Pat- 
terson, nor  were  the  rents,  issues  and  profits,  or  any  of 
the  mineral  products  of  said  DALY  BENCH  assigned 
to  the  defendant  Mariam  A.  Patterson, 

At  the  time  of  the  execution  of  deed  to  her,  Mrs. 
Patterson  was  not  present.  The  deed  was  prepared  by 
Mr.  Erwin,  as  attorney  for  H.  J.  Patterson,  and  filed  for 
record  by  him,  and  Mrs.  Patterson  knew  nothing  of  the 
execution  thereof  until  the  return  of  Mr.  Patterson  to 
Engineer  Creek  (Tr.  pp.  98-99),  and  no  consideration 
was  paid  by  ^frs.  Patterson  to  H.  J.   Patterson  at  the 
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timie  of  the  execution  of  said  deed. 

Prior  to  the  assignment  of  the  lease  to  Mr.  Hamilton, 
H.  J.  Patterson  had  spent  considerahle  money  on  the 
lay  on  the  DALY  P.ENOH,  and  after  the  tranfifer  to 
Hamilton,  Patterson  eontinned  spenclinf/  money  in  sinl:- 
ing  a  shaft  on.  said  ground,  until  the  month  of  January, 
1912,  amounting  in  all  to  orer  fourteen  hundred  dollars 
(11,400.00)  (Tr.  pp.  99-100).  None  of  this  money  was 
Mrs.  Patterson's  and  all  was  expended  hy  Patterson  un- 
der his  lease  from  Wiekersham  (Tr.  p.  100).  The  lease 
was  valuable  at  that  time  (Tr.  p.  100),  hut  Patterson 
alleges  that  there  was  no  consideration  for  the  assign- 
ment to  Hamilton  (Tr.  p.  100). 

On  November  28,  1911,  Patterson  assigned  to  certain 
of  his  creditors  the  lease  or  lay  held  by  him  on  the 
LAST  CHANCE  Association  Claim  on  Engineer  Creek 
(Tr.  pp.  38-39). 

The  plaintiff  alleged  in  his  complaint  (Tr.  p.  7)  that 
if  the  defendants  were  not  restrained  from  demianding 
from  Hamilton  the  royalties  due  under  the  lease  with 
H.  J.  Patterson,  said  "defendants  INIariam  A.  Patterson 
and  H.  J.  Patterson  will  demand  and  receire  from  said 
H.  C.  Hamilton  said  five  'per  cent  of  said  gross  output. 
unless  restrained  by  this  court,"  and  that  allegation  is 
not  denied  by  the  answer  of  either  defendant. 

On  April  16,  1912,  more  than  four  months  after  the 
execution  of  the  deed  by  H.  J.  Patterson  to  his  wife, 
said  H.  J.  Patterson  filed  a  voluntary  petition  in  the 
District   Court,    Fourth    Division,    Territory    of   Alaska, 
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to  be,  and  he  was  by  said  Court  adjudged  a  bankrupt  on 
April  16,  1912  (Tr.  p.  4),  and  thereafter  plaintiff,  in  the 
ease  at  bar,  was  duly  appointed  Trustee  for  the  cred- 
itors, qualified  as  such,  entered  upon  the  discharge  of 
his  duties,  and  instituted  this  action  on  May  11,  1912,  to 
set  aside  the  transfer  from  H.  J.  Patterson  to  Mariam 
A.  Patterson,  to  have  an  adjudication  of  the  Court  that 
Mariam  A.  Patterson  held  the  ground  in  trust  for  H.  J. 
Patterson  and  his  creditors,  and  to  restrain  the  collec- 
tion by  the  defendants  of  the  royalties  due  from  H.  C. 
Hamilton,  and  for  other  relief  (Tr.  pp.  4-10). 

After  said  H.  J.  Patterson  was  adjudged  a  bankrupt, 
while  being  examined  before  the  Referee  in  Bankruptcy, 
he  stated  that  he  had  caused  the  hole  to  be  sunk  to  bed- 
rock on  the  DALY  P.ENCH  in  the  year  1910  and  had 
caused  the  assessment  work  to  be  done  thereon,  for  which 
services  he  received  a  deed  to  an  interest  in  the  DALY 
BENCH   (Tr.  p.  79). 

The  plaintiif  also  established  that  said  H.  J.  Patter- 
son had  worked  several  pieces  of  mining  ground  in  the 
Fairbanks  district  and  had  miade  a  failure  of  all  of 
them  but  one,  and  in  most  cases,  when  he  quit  work,  he 
was  indebted  to  various  persons  (Tr.  pp.  69-70-71-73-74), 
and  lived  on  credit  (Tr.  p.  73). 

The  defendant  H.  J.  Patterson  was  called  as  a  wit- 
ness for  plaintiff,  and  ui)ou  cross-examination  was  per- 
mitted to  testify,  over  plaintiff's  objecti(m,  that  in  the 
year  1905,  while  H.  J.  Patterson  and  one  Hosier  were 
engaged  in  mining  in  the  Dawson  country,  in  the  Yukon 
Territory,   Mrs.   Mariam   A.   Patterson   staked  a   mining 
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claim  in  her  own  name,  with  the  assistance  of  her  hus- 
band (Tr.  p.  06),  and  that  from  royalties  received  there- 
from she  loaned  to  her  husband  and  Hosier  the  sum  of 
five  hundred  dollars  (|500.00),  and  took  from  said 
Patterson  and  Hosier  their  promissory  note  in  the  sum 
of  five  hundred  dollars  (|500.00)  (Tr.  p.  53);  that  in 
the  year  1910  Patterson  and  Hosier  were  mi  nine?  on 
Eeady  Bullion  Creek,  in  the  Fairbanks  District,  and 
from  the  proceeds  of  their  mining  operations,  after  a 
settlemient  between  Patterson  and  Hosier,  they  each 
paid  to  her  three  hundred  dollars  (|300.00),  which  she 
deposited  in  bank  (Tr.  p.  75);  and  that  afterwards 
and  on  September  21,  1910,  she  gave  Fred  Craig  a  check 
for  two  hundred  twenty-five  dollars  (|225.00),  to  pay 
for  the  work  he  had  done  on  the  DALY  BENC'H  under 
the  agreement  between  Patterson  and  Wickersham, 
wherein  Wickersham  agreed  that  for  the  performance 
of  one  hundred  dollars'  worth  of  work  he  would  give 
Patterson  a  deed  to  a  one-fourth  interest  therein  (Tr. 
pp.  56-57)  ;  and  that  the  deed  from  Wickersham  to  Pat- 
terson of  a  one-fourth  interest  in  said  claim  was  in 
reality  for  her.  Patterson  admitted  that  his  agreement 
with  Mrs.  Patterson  was  that  she  would  sink  one  hole  to 
bedrock  and  be  entitled  to  a  quarter  interest  in  said 
DALY  BENCH  (Tr.  p.  82).  The  note  given  by  Hosier 
and  Patterson  and  the  check  signed  by  Mrs.  Patterson  to 
Craig  were  both  admitted  in  evidence  over  plaintiff's 
objection. 

The  explanation  of  the  reason   why  H.   J.   Patterson 
had  said  note  in  his  possession,  after  he  alleged  it  had 
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been  paid,  was  that  in  the  summer  of  1910  Hosier  paid 
Mrs.  Patterson  three  hundred  dollars  (|300.00)  and  Pat- 
terson deposited  to  her  account  in  the  Washington- 
Alaska  Bank  three  hundred  dollars  (|300.00)  a  few  days 
thereafter;  that  the  note  was  delivered  to  Hosier,  but 
was  not  marked  paid,  and  when  asked  why  it  was  not 
marked  paid,  he  answered: 

"I  don't  know.  We  got  up  and  went  away  and 
probably  overlooked  it.  He  didn't  take  it  with  him, 
something  of  that  kind,  Q.  When  did  you  get  this 
fromj  Hosier?  A.  When?  Q.  This  note?  A.  It 
was  left  at  the  house.  Q.  I  thought  you  said  the 
note  was  delivered  to  Hosier  when  he  paid.  A.  It 
was,  right  there.  The  settlement  was  in  our  cabin 
and  in  some  way  in  taking  his  papers  home  the  thing 
was  left  there  somehow,  I  don't  know.  I  noticed  it 
afterguards  and  put  it  away  with  the  papers"  (Tr. 
pp.  75-76). 

The  above  is  a  summary  of  the  testimony  that  was 
given  in  behalf  of  the  defendants  under  cross-examination 
of  Patterson,  except  that  Patterson  was  permitted,  over 
the  objection  of  the  plaintiff,  to  testify  in  regard  to  state- 
ments made  by  him  to  Wickersham  and  to  Craig  and  to 
recite  conversations  between  himself  and  his  wife,  and 
he  stated  that  he  had  informed  Judge  Wickersham  that 
the  quarter  interest  was  for  his  wife,  that  she  was  paying 
for  it,  and  that  Judge  Wickersham  told  him  he  could 
deed  the  property  to  his  wife  at  any  time  (Tr.  p.  62). 
But  the  testimony  showed  that  by  the  terms  of  the  lease 
accepted  by  said  Patterson  from  Wickersham,  in  No- 
vember,. 1911,  he  expressly  covenanted  that  the  property 
should   not   be   transferred    to   any   person    whomsoever, 
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without  the  written  consent  of  Wickershani,  and  made 
the  interest  liable  for  the  complete  fulfillment  of  the 
term  of  said  lease  with  Wickersham   (Tr.  p.  114). 

It  was  admitted  that  Hosler"s  attendance  had  not  been 
secured  to  testify  in  the  trial,  nor  was  his  deposition 
taken,  although  he  was  at  Hot  Springs,  distant  but 
one  hundred  m^les  from  Fairbanks.  Mr.  Patterson  was 
not  sworn  and  no  evidence  of  good  faith  of  the  transac- 
tion between  hiniself  and  his  wife  was  introduced,  save 
and  except  as  above  set  forth. 

Plaintiff  submits  that  he  established  a  prima  facie 
case,  as  it  was  only  necessary  for  plaintiff  to  establish 
the  fact  of  the  transfer,  the  insolvency  of  the  grantor  at 
the  time  said  transfer  was  made,  and  that  existing  cred- 
itors of  the  grantor  were  prejudiced  by  reason  of  said 
transfer,  and  the  burden  was  then  placed  upon  the  de- 
fendants to  establish  the  good  faith  of  the  transaction  and 
that  it  was  for  a  valuable  and  an  adequate  consideration. 
Wright  et  al.  vs.  Craig  et  ux  (Or.)  66  Pac.  807. 
Marks  vs.  Crow  (Or.)  13  Pac.  55. 


II. 

THE  CONVEYANCE  FROM  H.  J.  PATTERSON  TO  HIS  WIFE 
WAS  VOLUNTARY  FOR  THE  DIFFERENCE  BETWEEN 
THE  CONSIDERATION  ACTUALLY  PAID  (IF  ANY  WAS 
PAID)  AND  THE  VALUE  OF  THE  PROPERTY  CONVEYED. 

A.  &  E.  Encyc.  of  Law,  2d  Ed.  Vol.  14,  p.  299; 
Bullitt  V.  Worthington,  3  Md.  Ch.  99 ; 
Bates  et  al.  v.  McConnell  et  al.,  31  Fed.,  588. ; 
Clements   et  al.   v.    Nicholson    et   al.,   6   Wallace 
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(U.  S.)  316;  18  Law  Ed.,  786; 

Mecliem  on  Sales,  Sec.  597; 

Snyder  v.  Partridge  (111.),  29  N.  E.,  851,  32  Am. 
St.  R.  130; 

Strong'  V.  Lawrence  (la.)   12  N.  W.,  74; 

Norton  v.  Norton,  5  Cnsh.   ( Mass, )   524 ; 

Church  V.  rhapin,  35  Vt.,  223; 

Robinson  v.  Steward,  10  N.  Y.,  189. 
If  Mrs.  Patterson  actually  did  pay  one  hundred  dol- 
lars (flOO.OO)  as  a  consideration  for  the  transfer  of  the 
property  to  her,  the  most  she  would  be  entitled  to  receive 
from  the  proceeds  of  the  sale  of  the  land  would  be  the 
amount  of  the  consideration  so  paid,  and  the  balance 
should  be  delivered  to  plaintiff  for  the  payment  of  the 
debts   of   the   bankrupt. 

Wright  et  al.  v.  Craig  et  ux.,  66  Pac.  807-810. 

Lyon  V.  Zimmer,  30  Fed.  401-411. 

Wright  V.  Shoudy  et  al.  (Wash.),  42  Pac.  631. 


III. 

BY  REASON  OF  THE  CONFIDENTIAL  RELATIONS  EXISTING 
BETWEEN  HUSBAND  AND  WIFE,  TRANSACTIONS  BE- 
TWEEN THEM,  WHEREBY  CREDITORS  ARE  INJURED, 
ARE  CLOSELY  SCRUTINIZED,  AND  THE  BURDEN  WAS 
ON  MRS.  PATTERSON  TO  ESTABLISH  THAT  THE  TRANS- 
ACTION WAS  IN  GOOD  FAITH  AND  FOR  A  VALUABLE 
AND  ADEQUATE  CONSIDERATION. 

See: 

Bank   of   Colfax   v.    Richardson    (Ore.)    54    Pac, 
359-366. 
In  Wright  et  al.  v.  Craig  et  ux.,  66  Pac,  807,  in  an 
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action  to  set  aside  a  conveyance  as  fraudulent,  plaintiff 
established  the  insolvency  of  the  defendant  and  intro- 
duced a  deed  from  defendant  to  his  wife,  reciting  a  con- 
sideration of  one  dollar  (.fl.OO),  and  also  the  jud.u- 
ment  obtained  against  defendant,  grantor.  Held  to  make 
a  prima  facie  case  of  fraud  and  to  place  the  burden  on 
the  wife  to  show  that  she  accepted  the  conveyance  on  a 
consideration  and  without  intent  to  defraud  her  hus- 
band's creditors. 

See  also  Marks  v.  Crow  (Ore.),  13  Pac,  55,  where  the 
court  required  the  grantees  to  establish  by  satisfactory 
proof  that  there  was  a  valuable  and  adequate  considera- 
tion for  the  deed. 

See  also  14  A.  &  E.  Encyc.  of  Law,  2d  Ed.,  292. 

In  the  case  of  Jennings  v.  Lentz  (Ore.),  93  Pac,  327, 
the  court  holds  that  it  has  become  a  settled  rule  in  that 
state  that  in  suits  in  equity,  the  claim  of  a  bona  fide  pur- 
chaser for  value  is  an  affirmative  defense  which  must  be 
pleaded,  thereby  placing  the  burden  of  proof,  in  sucli 
cases  upon  the  party  relying  thereon.     Id.  329. 

In  Helm  v.  Brewster  et  al.  (Colo.),  93  Pac,  1101,  the 

Court  holds: 

"In  an  action  by  a  creditor  of  a  husband,  to  ser 
aside  conveyances  to  tlie  wife,  the  burden  is  on  the 
husband  and  wife  to  clearly  establish  that  the  trans- 
action is  honest,  and  without  intent  to  hinder  and 
defraud  such  creditor.  A  sale  of  property,  though 
for  a  full  consideration,  made  by  the  owner  with  In- 
tent to  hinder,  delay  and  defraud  his  creditors,  if  the 
vendee  participated  in  such  intent,  is  void  as  against 
such  creditors.  A  grantor's  intent  to  hinder,  delay 
and  defraud  his  creditors  may  be  inferred  from  facts 
and  circumstances." 
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In  diseussino-  the  rule  established  in  said  case,  the 
Tourt,  by  Gabbert,  J.,  on  page  1104,  says  the  reason 
for  the  rule  is  that  the  relationship  of  husband  and  wife 
affords  exceptional  opportunities  for  the  former  to  de- 
fraud his  creditors  by  conveying  his  property  to  his 
wife,  and  as  they  are  generally  the  only  persons  who 
know  of  the  transactions  between  themselves,  the  rule 
may  be  even  stronger  than  above  indicated. 

In  the  case  of  Stubling  v.  Wilson  (Ore.),  90  Pac, 
1011,  the  court  holds:  that  where  conveyance  by  a  debtor 
to  his  brother  is  attacked  as  fraudulent  to  the  creditor, 
the  burden  is  on  the  fj ran  tee  to  prove  that  he  purchased 
without  notice  of  the  fraudtileiit  intent  and  for  a  valuable 
consideration. 

In  the  case  at  bar,  the  evidence  clearly  .shows  that  the 
defendant  H.  J.  Patterson  transferred  his  property  to 
prevent  his  creditors  from  securing  same,  and  no  at- 
tempt ica.s  made  to  prove  that  his  n-ife  iras  not  eo(/ni::ant 
of  hi.s  fraudulent  intent. 

In  the  same  case,  on  page  1012,  the  Court,  citing  the 
case  of  Meudeuhall  v.  Elwert,  supra,  says  that  the  law 
will  presume  that  such  relative  was  aware  of  the  fraud- 
ulent intent  of  tlie  grantor,  and  proceeds  to  say: 

"By  virtue  of  the  relations  of  the  parties,  the 
fraudulent  intent  of  the  debtor  being  established, 
the  transacti<m  is  looked  upon  with  suspicion  and  the 
burden  is  shifted  and  east  upon  the  f/rantee  to  allef/e 
and  show  consideration  and  icant  of  notice,  the  evi- 
dence of  both  of  these  matters  being  peculiarly 
within  the  knowledge  and  control  of  such  grantee 
aii<l  not  accessible  to  ])laintiff,  and  //  not  produced  it 
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will  he  considrrrd  as  due  to  inahility  to  shoic  such 
facts. " 

In  case  of  First.  Nat.  Bank  of  Albuquerqne  v.  Mc-riel- 

lan  (New  Mexico),  58  Pac,  347,  the  (^ourt  says  (p.  349)  : 

"The  fact  that  the  whole  of  the  husband's  estate  is 
conveyed  to  the  mother-in-law,  who  thereupon  con- 
veys to  the  wife,  being  shown,  the  harden  of  proof 
was  upon  the  wife  to  overcome  the  presumption  of 
legal  fraud  arising  therefrom,  and  to  show  that  the 
conveyance  was  for  a  valuahle  and  adequate  consid- 
eration out  of  her  separate  estate  (citing  authori- 
ties), and  she  must  go  even  further  and  show  the 
good  faith  of  the  transfer/- 

To  the  same  effect: 

Knapp  V.  Day  (Colo.),  34  Pac,  1008. 

In  the  case  of  Weber  v.   Rothchild    (Ore.),   15   Pac, 

p.  650,  on  page  653,  the  Court  says: 

"Another  rule  of  law  equally  elementary,  which 
is  frequently  applied  in  such  cases  (fraudulent  con- 
veyances), is  that  when  a  fact  is  peculiarly  within 
the  knowledge  of  a  party,  he  must  furnish  the  neces- 
sary evidence  of  such  fact. 

In  Mendenhall  v.  Elwert  et  al.    (Ore),  59  Pac,  805, 

it  is  held: 

"Where  a  debtor  conveys  his  property  to  a  rela- 
tive and  his  creditor  sustains  any  loss  in  consequence 
thereof,  such  relationship  imposes  upon  the  parties 
to  the  conveyance  the  burden  of  showing  that  the 
transfer  was  made  in  good  faith  and  for  a  valuable 
consideration." 

The  Court,  further  commenting  on  the  case,  says: 

"Whatever  the  rule  may  be  in  regard  to  the  bur- 
den of  proof,  in  suits  to  set  aside  for  fraud,  con- 
veyances executed  by  grantor  who  is  not  related  to 
the  grantee,  the  point  insisted  upon  can  have  no  ap- 
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plication  to  the  case  at  bar,  in  which  the  onux 
prohandi,  by  reason  of  such  relation,  is  cast  upon 
the  defendants  to  show  the  bona  fides  of  the  several 
transactions  and  to  supplement  their  testimony  by  the 
evidence  which  was  more  particularly  within  their 
knowledg;e  and  power  to  produce.''    Id.  808. 

In  Goodale  v.  Wheeler  et  al.  (Ore.),  68  Pac,  753,  the 
Court  declares  the  rule  herein  contended  for  to  be  the 
rule  by  which  the  Supreme  Court  of  Oregon  is  gov- 
erned.    Id.  756. 

In  Tibbets  v.  Terrill  et  al.    (Colo.),  96  Pac,  978,  it 

is  held: 

"The  utmost  fairness  is  required  in  dealings  be- 
tween husband  and  wife,  so  far  as  they  affect  the 
right  of  creditors,  and  they  are  ordinarily  bound, 
whenever  a  transaction  between  them  is  impeached 
or  attacked,  to  show  in  the  fairest  and  most  favor- 
able light  an  honesty  of  purpose  and  an  absence  of 
all  intent  to  hinder  or  defraud  those  who  may  be 
creditors  of  the  husband."' 

See  also: 

Bump  on  Fraudulent  Conveyances,  pp.  282,  287, 

288; 

Ogden  St.  r»ank  v.  Barker,  40  Pac,  765-767 ; 

Gustin  V.  Mathews  (Utah),  70  Pac,  402; 

Judson  V.  Lyford  (Cal.),  24  Pac,  286-288; 

(^allan  et  al.  v.  Statham  et  al.,  64  U.  S.,  481 ; 

16  Law  Ed.,  532. 

Also  see  note  56  L  R.  A.,  825; 

Also  Stevens  v.  Carson  (Neb.),  9  L.  R.  A.,  523. 

Murray  v.  Shoudy  (Wash.),  42  Pac,  631-632. 
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IV. 

IF  A  MARRIED  WOMAN  DESIRES  TO  PRESERVE  HER  PROP- 
ERTY RIGHTS,  SHE  SHOULD  TAKE  REASONABLE  CARE 
TO  KEEP  IT  SEPARATE  AND  IN  SUCH  CONDITION  AS 
NOT  TO  MISLEAD  THOSE  DEALING  WITH  HER  HUS- 
BAND. 

Knowlton  et  al.  v.  Mish.,  17  Fed.  108; 

Humes,  Assignee  of  Scruggs,  Bankrupt,  v.  Scruggs 

et  al.,  94  U.  S.,  28;  24  Law  Ed.  51. 

In  the  case  of  Brown  v.  Whittington   (Ore.)   64  Pac, 

649-650,  Bean  O.  J.  says: 

"But  whatever  may  have  been  the  real  facts  in 
reference  to  the  matter,  the  Coos  Count}^  land  was 
purchased  b^^  Whittington  and  the  title  taken  in  his 
own  name.  He  was  afterwards  allowed  and  permitted 
to  sell  a  j)ortion  thereof,  mortgage  the  remainder  and 
otherwise  deal  with  it  as  liis  own,  until  after  one  of 
his  neighbors,  relying  on  the  apparent  fact  that  he 
was  owner,  became  surety  for  him  on  the  note  to 
Brown.  It  would  be  manifestly  inequitable  and  un- 
just, under  such  circumstances,  to  permit  the  convey- 
ance as  against  such  a  surety  to  stand,  unless  clearly 
shown  b}^  the  evidence  to  have  l)een  made  and  re- 
ceived in  good  faith." 

In  a  case  similar  to  the  case  at  bar,  where  the  wife 
claimed  that  she  furnished,  from  her  personal  funds, 
the  money  with  which  to  purchase  a  hotel,  and  permit- 
ted the  husband  to  hold  himself  out  to  the  world  as  the 
owner  thereof,  the  court  holds: 

"Where  a  husband,  with  the  knowledge  and  con- 
sent of  the  wife,  holds  himself  out  to  the  world  as 
the  owner  of  property,  and  where  the  record  title 
is  allowed  to  remain  in  him,  and  he  obtains  credit 
by    reason    of    such    supposed    ownership  *  *  *  the 
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proof  of  ownership  in  the  wife  should  be  most  clear, 
satisf actor}'  and  conviucinji;,  //  indeed  it  can  prevail 
at  all  a(/ain.st  the  rights  of  bona  fide  creditors/* 

Frederick  et  al.  v.  Shorey  et  ux.  (Wash.),  29  Pac, 

7G6-76T. 

In  the  case  of  McKinney  et  al.  v.  Ward  et  al.  (Kan.), 

18  Pac,  196,  the  Court  says: 

"If,  hoAvever,  it  is  once  shown  that,  even  if  the 
property  did  belong  to  the  defendant,  she,  in  her 
dealings  with  her  husband  allowed  him  to  use  and 
control  the  property  in  such  manner  as  to  lead  or 
induce  a  prudent  business  man  to  trust  him  upon 
the  strength  of  such  dealing  and  handling  of  prop- 
erty, then,  in  that  case,  she  could  not  be  heard  to 
complain.''     Id.  197. 

In  the  case  at  bar,  that  is  precisely  what  ^Irs.  Patter- 
son permitted  her  husband  to  do. 

See  also:    P.rummet  v.  Weaver,  2  Ore.,  173-174. 


V. 

MINING  PROPERTY  ACQUIRED  BY  MRS.  PATTERSON  DUR- 
ING COVERTURE  IS  NOT  EXEMPT  FROM  SEIZURE  FOR 
HER  HUSBAND'S  DEBTS,  UNDER  THE  LAWS  OF  ALASKA. 

Section  489,  Compiled  Laws  of  Alaska,  holds  that 
property  acquired  by  a  wife  after  marriage,  by  gift, 
devise  or  inheritance,  shall  not  be  liable  for  her  husband's 
debts.  The  property  from  which  the  defendant  Maria m 
A.  Patterson  is  alleged  to  have  received  royalties,  with 
which  she  paid  for  the  work  on  the  DALY  BENm,  by 
reason  of  which  she  claims  ownership  thereof,  was  ac- 
quired by  the  location  of  a  placer  mining  claim  in  the 
Dawson  country,  with  the  assistance  of  her  husband.     It 
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was  not  aoqiiirefl  by  "gift,  devise  or  inheritaiice"  and  was 
a  purchase.     Purchase  is  defined  as  "the  acquisition  of 
property  by  a  party's  own  act  as  distinct  from  acquisi- 
tion by  act  of  law." 
32  Cyc,  12GG. 


VI. 

A  MARRIED  WOMAN  CLAIMING  PROPERTY  PURCHASED 
AFTER  MARRIAGE,  IN  OPPOSITION  TO  HER  HUSBAND'S 
CREDITORS,  MUST  SHOW  THAT  THE  CONSIDERATION 
WAS  PAID  OUT  OF  HER  SEPARATE  ESTATE.  HER 
EARNINGS,  WHILE  COHABITING  WITH  HER  HUSBAND, 
ARE  NOT  HER  SEPARATE  PROPERTY.  SHE  CAN  HAVE 
THEM  ONLY  BY  GIFT  OF  HER  HUSBAND,  AND  SUCH  A 
GIFT  IS  NOT  PROTECTED  AGAINST  HIS  CREDITORS. 

Seitz  V.  Mitchell,  94  U.  S.,  580;  24  Law  Ed.,  179. 

In  the  above  case,  the  Court  says : 

"Nowhere,  so  far  as  we  are  informed,  has  it  been 
adjudged  that  her  earnings,  or  the  product  of  them, 
made  while  living  with  her  husband  <iih1  engaged  in 
no  separate  business,  are  not  the  property  of  the 
husband  when  the  rights  of  his  creditors  have  been  as- 
serted against  them."     Id.  Law  Ed.  180. 

In  the  case  at  bar,  Mariam  A.  Patterson  was  living 
with  her  husband  and  was  not  engaged  in  separate  busi- 
ness. The  mining  claim  in  question  was  not  inherited  by 
nor  bequeathed  to  her,  nor  acquired  as  a  gift  from  her 
husband. 
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VII. 

WHERE  THE  DEED  FROM  H.  J.  PATTERSON  TO  HIS  WIFE 
SET  FORTH  A  CONSIDERATION  OF  ONE  DOLLAR  ($1.00). 
NO  OTHER  CONSIDERATION  COULD  BE  PROVEN,  AND 
IT  WAS  ERROR  TO  PERMIT  INTRODUCTION  OF  EVIDENCE 
THAT  MRS.  PATTERSON  PAID  FOR  THE  WORK  THAT 
WAS  THE  CONSIDERATION  OF  THE  TRANSFER  FROM 
WICKERSHAM  TO  PATTERSON,  AND  EVIDENCE  AS  TO 
THE  SOURCE  FROM  WHICH  THE  MONEY  WAS  RECEIVED 
BY  HER. 

In  Ogden  St.  liank  v.  P.arker  et  al.  (Utah)  40  Pac, 
765,  the  Court  holds,  in  passing  upon  whether  another  or 
different  consideration  than  that  mentioned  in  the  deed 
can  be  shown : 

''r>ut  an  entirely  different  consideration  from  that 
expressed  cannot  be  shown  by  parol  evidence,  when 
the  deed  is  assailed  by  creditors,  because  this  would 
be  to  vary  the  terms  of  a  contract,  the  stipulations  of 
which  were  reduced  to  writing  by  the  parties.  In  the 
absence  of  mistake  or  fraud,  the  written  instrument 
speaks  for  itself,  and  when  attacked  by  creditors 
its  stipulations  are  conclusive  as  to  the  grantor  and 
grantee,  and  the  instrument  cannot  be  supported  by 
falsifying  its  recitals,  because  they  must  be  presumed 
to  have  been  made  and  accepted  deliberately  and  to 
express  tlie  intenticm  of  tlie  ])arties  thereto  The  law 
presumes  that  every  man  intends  the  ncH'cssary  and 
natural  consequences  of  liis  own  acts,  and  where  the 
proxinmte  and  natural  results  of  a  debtor's  acts  are 
to  hinder,  delay,  or  defraud  cnnlitors,  it  will  be  pre- 
sumed that  he  intended  his  acts  to  produce  such 
results.  In  tlic  case  at  bar  the  consideration  ex- 
pressed in  the  deed  is  one  dollar,  and  there  is  no 
other  consideration  mentioned  or  referred  to  in  the 
consideration  chiuse.  The  deed  having  been  assailed 
by  a  creditor  of  the  grantor  on  tlie  ground  that  it 
was  fraudulent  and  mnde  to  hinder  and  delav  such 
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creditor  in  eollocting  his  claims,  its  recitals  were 
conclusive,  and  at  the  trial  neither  the  j^rantor  nor 
the  grantee  was  entitled  to  show  any  other  con- 
sideration than  that  contained  in  the  instrument  *  * 
A  voluntary  conveyance  of  land  made  hy  a  debtor 
while  he  is  under  embarrassed  circumstances,  is 
constructively  fraudulent,  and  will  be  held  void,  as 
to  existing  creditors,  without  proof  of  actual  fraud." 
Id.  766-767. 

The  Court  in  that  case  also  holds  that  evidence  to 
show  another  or  different  consideration  than  the  consid- 
eration set  forth  in  the  deed  cannot  be  considered  nor 
regarded  under  the  issues  raised  in  the  pleadings,  and 
in  the  case  at  bar  the  Court  erred  in  admitting  or  con- 
sidering an}'  evidence  showing  another  or  different  con- 
sideration than  that  named  in  the  deed. 


VIII. 
THE  DEFENDANTS  CONTEND  THAT  H.  J.  PATTERSON  WAS 
IN  REALITY  HOLDING  INTEREST  IN  THE  GROUND  IN 
DISPUTE,  IN  TRUST  FOR  HIS  WIFE.  THIS  BEING  THE 
CONTENTION,  IT  COULD  NOT  BE  CREATED  OR  ESTAB- 
LISHED BY  PAROL  TESTIMONY. 

Kalimowski  v.  McNeny  et  al.    (Wash.),  123  Pac, 
174. 


IX. 

THE  PROVISIONS  OF  SECTION  560,  COMPILED  LAWS  OF 
ALASKA,  ARE  NOT  APPLICABLE  WHERE  THE  ALLEGED 
FRAUDULENT  TRANSACTION  IS  BETWEEN  HUSBAND 
AND  WIFE. 

Under  a  law  similar  to  the  provision  of  the  section 
above  cited,  the  Supreme  Court  of  Montana,  in  the  case 
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of  Lewis  V.  Lindley  et  al.,  48  Pac,  705,  holds  as  follows: 

"In  an  action  to  set  aside  a  conveyance  of  land 
from  husband  to  wife,  in  fraud  of  plaintiff's  equita- 
ble rights,  thoui»h  the  wife  paid  a  valuable  consid- 
eration, the  burden  was  on  her  to  show  that  she  took 
without  notice  of  plaintiif's  rights;  the  rule  caus- 
inii'  such  burden  on  her,  not  beino-  affected  by  Comp. 
St  1887,  Div.  5,  Sec.  232,  declarino;  that  the  provisions 
of  the  chapter  (relating-  to  conveyances)  shall  not 
impair  the  title  of  a  purchaser  for  value,  unless  it 
appears  that  he  had  notice  of  the  fraudulent  intent 
of  the  iirantor,  or  of  the  fraud,  renderinp;  the 
o;rantor's  title  void." 

In  the  case  at  bar,  it  was  not  incumbent  upon  the 
plaintiff  to  establish  a  prhn<i  facie  case,  to  prove  that 
Mrs.  Patterson  had  no  knowledge  of  the  fraudulent  in- 
tent on  the  part  of  her  husband,  and  the  cases  already 
cited  declare  such  a  transaction,  under  the  circumstances 
of  the  case  at  bar,  fraudulent,  and  plaintiff  was  not  re- 
quired to  establish  the  actual  fraud  on  the  part  of  the 
defendant  H.  J.  Patterson. 

Thomson    et   al.    v.    f'rane   et   al.,    r.    C    Dist.    of 

Nevada,   73   Fed.,   327; 
P.rady   et   al.    v.    Irby    (Ark.),    142    S.    W.,    1124; 

30  A.  &  E.  Anno.  (\is.,  1054; 
Wilke  V.  Vauo-han    (Ark.),  83  S.  W.,  013. 


X. 

NO  ASSIGNMENT  WAS  EVER  MADE  OF  THE  INTEREST  OF 
H.  J.  PATTERSON  IN  THE  LEASE  TO  HAMILTON,  AND 
ALL  ROYALTIES  THAT  ACCRUED  TO  PATTERSON  WAS 
THE  PROPERTY  OF  PATTERSON'S   CREDITORS. 

The  transfer  to  ;Mrs.   Patterson  was  of  the  bare  legal 
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title  to  the  gToimd  and  the  deed  did  not  contain  the 
ordinary  clause  tran.sferrino-  the  "rents,  issues  and 
profits/'  and  this  provision  bein*^  omitted,  it  can  only  be 
presumed  that  they  were  intentionally  omitted,  and  as 
between  the  grantee  and  the  creditors  of  grantor,  we 
respectfully  sul)nxit  that  any  doubt  should  be  resolved  in 
favor  of  the  creditors,  especially  in  view  of  the  suspicious 
circumstances  surrounding  the  transaction  and  the  gross 
inadequacy  of  the  alleged  consideration. 

It  conclusively  appears  that,  taking  grantor's  own 
statements  as  true,  all  the  moneys  that  were  advanced 
by  Mrs.  Patterson  for  the  purpose  of  doing  the  assess- 
ment work  on  the  DALY  BENCH  in  1910,  amounting 
to  the  sum  of  one  hundred  dollars,  and  the  other  one 
hundred  and  twenty-five  dollars  advanced  by  her  was, 
under  the  terms  of  the  contract  between  Patterson  and 
Wickersham,  expended  by  said  Patterson  in  prospecting 
the  lay  or  lease  he  held  on  the  yround,  and  if  anything, 
was  a  loan  to  him;  that  Patterson  afterwards  expended 
over  fourteen  hundred  dollars  on  the  lay,  partially  before 
he  assigned  it  to  Hamilton,  and  that  he  continued  ex- 
pending money  thereon  for  some  two  months  after  said 
assignment,  and  as  far  as  the  record  shows,  Patterson 
expended  at  least  fifteen  hundred  and  twenty-five  dol- 
lars on  the  lay,  developing  it  and  preparing  the  ground 
for  work,  as  against  the  one  hundred  dollars  alleged  to 
have  been  advanced  by  Mrs.  Patterson.  They  now  ask 
that  all  the  royalties  now  impounded  in  the  District 
Court  in  Fairbanks,  Alaska,  amounting  to  fifty-one  hun- 
dred seventy-four  and  sidty-six  one-hundredths  dollars,  be 
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turned  over  to  Mrs.  Patterson  as  her  money  by  reason  of 
her  expenditure  of  one  hundred  dollars,  and  that  the 
creditors  of  said  Patterson,  who  were  lured  into  giving 
credit  to  Patterson,  partially  at  least,  upon  the  strength 
of  his  supposed  ownership  of  an  interest  in  the  DALY 
BENCH,  get  nothing  for  the  fifteen  hundred  and  ttventy- 
fire  dollars  expended  by  Patterson. 

Mrs.  Patterson  took  the  bare  legal  title,  subject  to 
the  burdens  then  existing  against  it,  to-wit,  the  pay- 
ment of  the  royalties  thereafter  to  accrue  to  the  grantor, 
her  husband. 

Without  in  any  manner  waiving  the  point  heretofore 
made  in  Par.  VII.,  that  the  court  erred  in  admitting  or 
c(msidering  any  evidence  as  to  any  other  consideration 
for  the  alleged  fraudulent  deed  other  than  that  recited 
therein,  to-wit,  the  sum  of  one  dollar,  yet  appellant 
submits  that,  even  if  tlie  objectionable  testimony  had 
been  properly  admitted,  that  the  order  of  dismissal  was 
erroneous,  as  the  defendants  failed  to  establish  the 
essential  elements  of  their  defense:  (a)  good  faith  on  the 
I)art  of  grantor  (b)  good  faith  in  receiving  the  transfer 
on  the  part  of  the  grantee,  and  lack  of  knowledge  that 
the  transfer  was  fraudulent  and  was  intended  to  defraud 
or  hinder  grantor's  creditors;  (c)  that  grantee  had  paid 
a  valuahle  and  adequate  consideration  for  said  property; 
(d)  that  grantee  had  so  condiuted  herself  as  not  to  mis- 
lead her  husband's  creditors,  and  (e)  that  her  acti(ms 
were  not  such  as  to  constitute  a  dedication  to  her  hus- 
band's creditors  of  whatever  interest  she  may  have  had 
in  the  property. 
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It  is  submitted  that  the  burden  of  proving  the  above 
matters  cast  upon  the  grantee  is  not  met  by  the  pro- 
miscuous admission  of  testimony  of  Patterson  of  state- 
ments alleged  to  have  been  made  to,  and  supposed  con- 
versations had  with,  his  wife,  Judge  Wickersham,  and 
Craig  the  drill-man,  all  self-serving,  and  not  overly 
burdened  with  the  earmarks  of  probability,  and,  in  our 
humble  opinion,  not  susceptible  of  being  "squared"  with 
the  physical  and  record  facts,  which  latter  were  criterions 
by    which    his    creditors    could    judge    Patterson    as    a 

credit  risk. 

Truth  is  sometimes  elusive  when  it  relates  to  transac- 
tions between  man  and  wife,  especially  when  the  man 
sees  bankruptcy  approaching  and  it  becomes  necessary 
to  sequestrate  a  valuable  asset  to  provide  comforts  along 
the  financial  pathway  of  tlie  future  until  the  overly- 
trusting  creditors  have  had  an  opportunity  to  forget,  or  to 
become  occupied  in  prying  loose  a  few  dollars  from  some 
other  equally  enterprising  debtor  imbued  with  the  phil- 
osophy of  that  ever-growing  school  who  believe  in  "let- 
ting the  other  fellow  worry."  Paradoxical  as  it  may 
seem  in  this  year  of  grace  1914,  a  woman's  skirt  is  wide 
enough  to  effectually  screen  from  view  the  acts  and  de- 
tails relative  to  the  change  of  title  to  a  twenty-acre 
mining  claim. 

It  is  further  respectfully  submitted  that  the  defend- 
ants have  not  established  by  clear,  satisfactory  or  con- 
vincing testimony  that  the  money  that  was  used  to  pay 
for  the  assessment  work  on  the  DALY  BENCH  in  1910 
was  the  property  of  Mrs.   Patterson,  and  the  story   of 
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the  manner  iu  which  she  eaiue  to  have  money  in  bank 
is  not  siuh  as  wonhl  appeal  to  a  court  of  equity,  especial- 
ly in  view  of  the  fact  that  the  alleged  note  given  by 
Hosier  and  Patterson  turns  up  most  opportunely  in  the 
possession  of  defendants;  also  that  the  principal  evidence 
relied  upon  by  the  defendants  to  establish  that  the  title 
to  the  ground  in  dispute  was  held  in  trust  by  Patterson 
for  his  wife  consisted  of  self-serving  declarations  such 
as  could  not  be  contradicted  by  the  plaintiff,  and  were 
used  for  the  purpose  of  contradicting  or  varying  the 
many  contrary  statements  formerly  made  by  Patterson 
in  his  various  declarations  in  writing  relative  to  the 
ownership  of  the  mining  property;  and  that  he  appar- 
ently succeeded  in  creating  from  thin  air  a  title  that 
was  of  greater  dignity  than  that  created  by  written  in- 
struments, duly  recorded  in  order  that  his  various  cred- 
itors might  ascertain  his  probable  value  as  a  credit  risk. 

Under  the  Code  of  Alaska,  provision  is  made  for  re- 
cording instrunients  affecting  title  to  real  estate,  and 
tlie  various  instruments  affecting  title,  wlien  once  re- 
corded, are  presumed  to  l)e  notice  to  the  world  of  the 
contents  thereof,  and  Mrs.  Patterson  was  charged  with 
full  kncjwledge  of  his  assertions  of  ownership,  and  as 
she  acquiesced  therein  by  her  silence,  she  dedicated  what- 
ever interest  she  had  in  the  property  (if  she  ever  had 
any)  to  the  purposes  for  which  her  liusband  was  so  suc- 
cessfully using  it,  viz.:  to  get  credit  with  laborers  and 
merchants  and  to  guarantee  the  fultillment  of  the  terms 
of  his  lease  from  his  co-owner  on  the  balance  thereof. 

As    far    as    counsels'    investigations    have    progressed, 
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we  find  no  adequate  means  furnished  by  the  machinery  of 
the  courts,  or  by  the  statutes  of  Alaska,  for  ascertain- 
ing the  terms  and  conditions  of  clandestine  agreements 
between  husbands  and  wives,  bj^  the  terms  of  which,  if 
permitted  to  prevail,  written  titles  are  nullified,  the  re- 
cording laws  become  a  mockery,  and  a  court  of  equity,  a 
clearing  house  for  fraud.  If  this  be  equity,  then  the 
laws  relative  to  the  establishing  and  perpetuating  of 
land  titles  in  Alaska  will  be  valueless  so  far  as  the 
transactions  between  husband  and  wife  are  concerned. 
Should  the  principle  contended  for  by  the  defendants 
and  given  countenance  by  the  order  of  the  Court  in  the 
case  at  bar,  a  i)rinciple  so  iniquitous  in  its  inception  and 
so  harmful  in  practice,  be  permitted  to  stand,  no  mar- 
ried man's  credit  based  upon  property  holdings  alone, 
nor  bond  given  by  him  based  upon  property  qualifica- 
tions, as  prescribed  by  law,  would  be  other  than  a  trap 
for  the  unwary;  and  if  the  married  man  chanced  to  be 
dishonest,  deeds  from  and  liens  or  mortgages  upon  real 
estate  of  a  married  man,  who  holds  record  titles  to 
property,  might  become  completely  valueless  should  the 
wife  of  the  grantor  or  mortgagor,  with  the  connivance 
of  the  husband,  see  fit  at  any  time  in  the  future  to  assert 
title  to  said  property,  claiming  that  same  was  merely 
held  in  trust  for  her  by  her  husband,  and  that  she  was 
the  real  owner  thereof. 

It  is  respectfully  submitted  that  the  rulings  of  the 
Court  in  the  case  at  bar  in  the  particulars  hereinbefore 
assigned  as  error,  are  contrary  to  the  principles  of 
equity  and  the  dismissal  of  the  action  was  not  justified  by 
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the  evidence. 

Wherefore   appellant    prays    that    this   appeal    be    al- 
lowed and  the  case  be  reversed. 

McGOWAN  &  CLARK, 
Attorneys  for  Appellant. 
Dated  Fairbanks,  Alaska, 

August  ,  1914. 
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No.  2411. 
IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


EDWARD    STEOECKEK,   as    Trustee   of   the 
Estate  of  H.  J.  Patterson,  a  Bankrupt, 

Appellant, 

vs. 

MARIAM  A.  PATTERSON  and  H.  J. 
PATTERSON, 


Appellees. 


BRIEF  ON  BEHALF  OF  APPELLEE 
MARIAM  A.  PATTERSON 


The  property  in  oontrovers}'  in  this  action  is  an 
undivided  quarter  interest  in  tlie  Daly  I>en<h  placer 
mining  tluiiu  on  Eva  Creek,  in  the  Fairbanks  Recording 
District,  Alaska,  and  the  royalties  which  accrued  to  said 
interest  from  mininii!;  operations  carried  on  by  H.  ('. 
Hamilton,  lessee,  after  November  27,  1911. 

Appellant  contends  that  said  quarter  interest  and  roy- 
alties were  the  property  of  TT.  J.  Patteison  when  lie 
was  adjudged  bankrupt. 

The  appellee  Mariam  A.  Patterson  claims  that  TT.  .T. 
Patterson,   her   husband,   never    was   the   real    owner   of 


that  property;  that  she  purchased  it  with  her  own  money, 
through  her  husband,  and  is  entitled  to  the  property 
and  the  royalties. 

Appellant's  principal  witness  was  H.  J.  Patterson. 
Appellant,  the  plaintiff  below,  having  thus  vouched  for 
his  credibility,  the  witness  testified  very  clearly  that  the 
money  invested  in  the  land  was  his  wife's  separate 
property;  that  he  himself  did  not  invest  anything  there- 
in; that  he  took  title  to  the  property  in  his  ovrn  name 
on  November  10,  1911,  without  her  knowledge  and  con- 
trary to  her  wishes;  that  as  soon  as  he  got  the  deed  she 
asked  him  to  convey  the  property  to  her  (Tr.  p.  98), 
which  he  did  seventeen  days  thereafter. 

No  estoppel  was  pleaded,  and  it  does  not  appear  that 
any  of  H.  J.  Patterson's  debts  were  incurred  during  the 
time  that  the  legal  title  to  the  property  stood  in  his 
name. 

"The  judgment  debtor  having  put  nothing  into  the 
property,  his  creditors  can  take  nothing  out  of  it." 

Gladstone  Lumber  Co.  v.  Kelly,  129  Pac,  763. 

On  September  19,  1910,  James  Wickersham  owned  the 
whole  of  the  Daly  Bench.  On  that  day  he  agreed  with 
H.  J.  Patterson  to  convey  to  him  a  quarter  interest  in  tlie 
property,  and  the  latter  agreed  to  sink  a  hole  upon  tlie 
premises  and  to  do  the  assessment  work  for  the  year 
1910  without  any  expense  to  Wickersham  (Tr.  p.  48). 
This  was  the  agreed  purchase  price  for  tlie  quarter  in- 
terest. At  the  same  time  Wickersham  leased  tlie  claim 
to  H.  J.  Patterson  on  condition  that  he  would  work 
steadily  and  continuously  on  the  premises.     Tliis  lease 


was  forfeited  for  breach  of  this  condition  (Tr.  p.  49).  r>ut 
the  purchase  price  for  the  quarter  interest  was  paid^ 
and  in  recognition  thereof  Wickersham  made  a  deed  of 
it  to  H.  J.  Patterson,  dated  October  14,  1911,  but  de- 
livered November  10,  1911  (Tr.  p.  61).  However,  the 
purchase  price  was  not  paid  bj  H.  J.  Patterson,  but  by 
his  wife,  Mariani  A.  Patterson  (Tr.  p.  56).  After  H.  J. 
Patterson  had  made  his  agreement  with  Wickersham, 
he  made  an  agreement  with  his  wife  that  if  she  would 
pay  for  the  sinking  of  the  hole  and  doing  the  assess- 
ment work  for  1910  with  her  own  funds,  she  should  have 
the  quarter  interest  (Tr.  pp.  55,  57).  To  this  she  as- 
sented and  paid  the  sum  of  |225  for  doing  the  Avork,  out 
of  her  own  money,  which  she  had  originally  received  as 
proceeds  of  a  mining  claim  located  by  her  in  the  Yukon 
Territory  (Tr.  p.  53).  She  loaned  part  of  this  money 
to  her  husband  and  his  partner.  Hosier,  in  1905,  taking 
a  note  for  it  (Tr.  p.  53),  which  was  subsetpiently  paid 
and  the  proceeds  deposited  in  lier  bank  account  (Tr. 
p.  75),  upon  which  she  dvew  the  check  for  |225  that 
paid  for  the  work  done  to  purchase  the  (quarter  interest 
(Tr.  p.  57).  When  Wickersham  was  about  to  execute 
the  deed  for  this  quarter  interest,  these  facts  w(n'e  known 
by  him.  and  he  was  requested  by  H.  J.  Patterson  to 
make  the  deed  to  his  wife  because  she  had  paid  for  it 
( Tr.  pp.  62,  80)  ;  to  this  Wickersham  objected,  since  the 
writings  had  been  made  with  the  husband,  but  suggested 
that  the  husband  take  the  deed  and  then  convey  the 
property  as  he  wished.  This  he  did  in  17  days  after  he 
got  the  deed,  and  then  transferred  the  legal   title  thus 


vested  in  him  to  his  wife  in  performance  of  liis  prior 
parol  agreement  with  her,  and  lier  performance  of  its 
conditions  and  the  conditions  of  the  agreement  with 
Wickersham   (Tr.  p.  65). 

The  statute  of  frauds  therefore  has  no  application. 
Sproul  Y.  Atchison  Nat.  Bank,  22  Kan.,  340. 
Cresswell  t.  McCaig,  9  N.  W.,  52. 
.  A  careful  scrutiny  of  the  testimony  will  show  that 
there  is  not  a  particle  of  evidence  tending  to  prove  that 
any  creditor  of  H.  J.  Patterson  gave  him  a  dollar's  worth 
of  credit  on  the  faith  of  his  being  the  actual  owner 
of  this  property,  or  of  his  having  the  agreement  with 
Wickersham.  The  work  he  did  on  this  property,  under 
the  lease  from  Wickersham,  was  all  paid  for  with  his 
own  money.  There  is  no  evidence  that  any  creditor  was 
deceived  by  the  fact  that  the  legal  title  stood  in  H.  J. 
Patterson's  name  from  November  10,  1911,  to  November 
27,  1911.  E.  R.  Peoples  testifies  for  plaintiff  that  about 
twelve  days  after  the  conveyance  from  Wickersham  to 
H.  J.  Patterson  he  learned  that  fact,  but  all  he  asked 
the  latter  to  do  was  to  give  him  security  upon  the  laud 
for  a  debt  already  owing  ( Tr.  p.  107 ) . 

Hence  the  wife  has  not  estopped  herself  from  claiming 
the  property. 

Hews  V.  Kenney,  62  N.  W.,  204. 

When  H.  J.  Patterson  made  said  agreement  with  his 
wife,  about  September  19,  1910,  he  owed  nobody  (Tr. 
p.  74).  At  that  time  the  Daly  Bench  had  no  known 
value.  No  paystreak  had  yet  been  discovered  on  the 
property  and  the  wife's  investment  was  a  speculation. 


Her  husband  at  tliat  time  had  money  of  his  own  (Tr. 
p.  55),  but  he  wanted  to  use  it  in  carrying  on  mining 
operations,  and  not  in  purchasing  the  property. 

When  Wickersham  delivered  to  H.  J.  Patterson  a  deed 
to  the  quarter  interest,  he  also  gave  him  another  lease 
on  his,  Wickersham's  remaining  three-fourths  of  the 
claim.  This  lease  H.  J.  Patterson  subsequently  trans- 
ferred to  H.  C.  Hamilton,  and  at  the  same  time,  No- 
vember 27,  1911,  he  gave  Hamilton  a  lease  on  the  quarter 
interest,  the  legal  title  to  which  then  stood  in  his,  Pat- 
terson's name,  upon  a  royalty  of  five  per  cent  of  the  gross 
output;  thereafter  H.  J.  Patterson  conveyed  the  legal 
title  to  the  quarter  interest  to  his  wife.  This  conveyance 
of  the  reversion  entitled  her  to  the  rents  and  royalties 
subsequently  accruing. 

In  re  Owsley's  Estate,  142  N.  W.,  134. 

West  Shore  Mills  Co.  v.  Edwards,  33  Pac,  987. 

Tiffany  on  Real  Property,  sees,  47,  3fi0. 

24  Cyc,  1172. 

11  Am.  &  Eng.  Enc.  Law  (2d  ed.),  841. 
At  the  time  of  the  conveyance  from  Patterson  to  his 
wife,  nothing  had  been  found  on  the  Daly  Bench,  and 
its  value  was  a  guess  (Tr.  p.  32).  Pay  had  been  found 
on  the  "Happy  Home"'  claim  adjoining,  but  the  owners 
of  that  claim  did  not  believe  that  any  substantial  part  of 
that  pay  extended  into  the  Daly  Bench  (Tr.  p.  32). 
Wichman  was  one  of  the  owners  of  the  "Happy  Home," 
and  for  this  reason  they  compromised  their  claim  to  the 
whole  of  the  Daly  Bench  by  accepting  a  75-f()ot  strip 
thereof  and  relincpiishing  their  claim  to  the  balance  (Tr. 
p.   32). 


Under  his  lease  from  Wickershain,  11.  J.  Patterson  did 
some  work  on  the  claim,  but  found  nothing,  and  then 
transferred  the  lease  to  Hamilton,  while  he,  Patterson, 
went  to  mining-  on  Engineer  Creek,  where  he  incurred 
the  debts  which  caused  his  bankruptcy. 

During  the  trial  the  principal  exceptions  by  plaintiff 
were  to  the  ruling  of  the  Court  permitting  liberal  cross- 
examination  of  his  witness,  H.  J.  Patterson.  Appellee 
contends  that  the  rulings  of  the  Court  were  proper. 
Plaintiff  endeavored  to  show  by  the  witness  that  Mariam 
A.  Patterson  was  not  a  bona  fide  holder  for  value  prior 
to  the  adjudication  in  bankruptcy,  and  the  cross-exam- 
ination was  directed  to  bring  out  the  actual  consideration 
Mariam  A.  Patterson  gave  for  the  property. 

However,  a  defendant  may  show  that  the  plaintiff  has 
no  cause  of  action  by  cross-examination  of  the  plaintiff's 
witness. 

Ah  Doon  V.  Smith,  34  Pac,  1093. 

But  even  if  the  Court  relaxed  the  rule  and  allowed  the 
cross-examination  to  extend  to  other  matters  pertinent  to 
the  issue,  judgment  would  not  be  reversed  for  that  reason. 
Wills  V.  Russell,  100  U.  S.,  621;  25  L.  ed.,  607. 

The  evidence  shows,  without  contradiction,  that  Mari- 
am A.  Patterson  owned  a  mining  claim  in  the  Yukon 
Territory;  worked  it  a  while  and  then  sold  it;  loaned 
part  of  the  proceeds  to  a  partnership  composed  of  her 
husband  and  one  Hosier;  took  their  note,  which  was 
subsequently  paid  and  the  proceeds  deposited  in  lier  bank 
account;  with  |225  of  this  she  purchased  the  ({uarter 
interest  from  Wickersham  through  her  husband.     IJeiug 


property  owned  by  her,  her  husband  had  no  such  interest 
in  it  as  would  make  her  or  her  property  liable  for  his 
debts. 

Compiled  Laws  of  Alaska,  Sec.  439.4A1.44i-4S<\-A^^  ^-U 
Plaintiff  did  not  attempt  to  show  that  Mariam  A. 
Patterson  in  any  manner  participated  in  the  allej^ed  fraud 
of  her  husband,  or  that  she  had  the  remotest  idea  that  in 
transferring  the  legal  title  to  the  quarter  interest  to  her, 
her  husband  intended  to  defraud  his  creditors,  or  to  do 
anything  else  than  carry  out  the  agreement  he  had  made 
with  her  when  she  paid  the  purchase  price  of  the  prop- 
erty. It  was  necessary  for  plaintiff  to  show  that  she  par- 
ticipated in  such  intent,  if  there  was  any. 

Atkinson  v.  McNider,  105  N.  W.,  504.  Wavx-t^AAvevi      ^ 
Bush  V.  Export  Storage  Co.,  136  Fed.,  918.  ' 

Holt  Manfg.  Co.  v.  Bennington,  132  Pac,  30. 
Mrs.  Patterson  wanted  the  deed  made  direct  to  h(^r  from 
Wickersham,  and  her  husband  tried  to  have  this  done; 
as  soon  as  she  learned  that  he  had  received  the  deed  she 
asked  him  to  convey  the  title  to  her  (Tr.  p.  98).     This 
he  did  in  17  days  thereafter.      Her  failure  to  immedi- 
ately enforce  her  husband's  promise  does  not  estop  her 
from  relying  on  the  deed  in  execution  of  the  promise. 
Blake  v.  Meadows,  30  L.  R.  A.  N.  S.,  1. 
Where  a  man  purchases  land  with  money  derived  from 
the  separate  estate  of  his  wife,  though  he  may  take  title 
in  his  own  name,  she  is  equitably  the  owner,  and  a  sub- 
sequent conveyance  of  the  land  by  the  husband   to  the 
wife  cannot  be  assailed  by  his  creditors. 

14  Am.  &  Eng.  Enc.  Law  (2d  ed.),  258. 


Martin  v.  Remington,  76  N.  W.,  614. 

Hews  V.  Kenny,  62  N.  W.,  204. 

Kemp  V.  Folsom,  43  Pac,  1100. 

Garner  v.  Second  Nat.  Bnk.,  151  U.  S.,  420;  14 
Sup  Ct,  390. 

Gehres  v.  Wallace,  80  Pac,  273. 

Wright  V.  Wright,  89  N.  E.,  789. 

Farnham  v.  Trussell,  10  N.  W.,  20. 

Note  page  256,  Vol.  127,  Am.  St.  Rep. 

20  Cyc,  375. 
Mrs.  Patterson  was  the  equitable  owner  from  Septem- 
ber 22,  1910,  when  she  completed  payment  of  the  pur- 
chase price  of  the  land.  The  transfer  to  her  by  the 
holder  of  the  legal  title  on  November  27,  1911,  although 
without  pecuniary  consideration,  is  not  a  voluntary  con- 
veyance nor  fraudulent  as  to  creditors. 

Stanton  v.  Crane,  58  Pac,  54. 
Patterson  did  not  sell  the  land  to  his  wife,  neither 
was  he  indebted  to  her  when  the  agreement  and  the 
deed  were  made.  But  at  a  time  when  he  was  solvent  he 
had  the  opportunity  to  buy  the  quarter  interest;  he  gave 
this  opportunity  to  his  wife;  she  bought  Avith  her  own 
money;  the  deed  was  made  to  him  when  it  should  have 
been  made  to  her;  she  promptly  asked  for  a  deed  from 
him  (Tr.  p.  98)  and  he  gave  it  to  her.  She  Avas  there- 
fore the  equitable  owner  of  the  land  by  reason  of  her 
moneys  having  paid  for  it,  and  the  conveyance  of  the  title 
to  her  by  her  husband  was  not  voluntary,  but  upon  good 
consideration. 

Schreyer  v.  Scott,  134  U.  S.,  406;  10  Sup.  Ct.,  579. 

Bigelow  Oju  Fraudulent  ronveyances,  p.  558.  note. 


And  when  Patterson  conveyed  the  legal  title  to  his 
wife  because  she  had  performed  the  conditions  of  the 
agreement  between  him  and  her  and  the  conditions  of  the 
Wickersham  agreement  (Tr.  p.  65),  such  act  cannot  be 
deemed  fraudulent. 

Cottrell  v.  Smith,  18  N.  W.,  865. 

The  property  in  controversy  was  conveyed  to  Mariam 
A.  Patterson  November  27,  1911;  the  grantor,  H.  J. 
Patterson,  was  adjudged  bankrupt  on  April  16,  1912, 
upon  his  own  petition  filed  that  day;  the  plaintiff  pro- 
ceded  against  defendant  under  the  provisions  of  sec- 
tion 70e  of  the  National  Bankruptcy  Act;  he  could  not 
recover  if  the  evidence  showed  that  Mariam  A.  Patter- 
son was  a  bona  fide  holder  for  value  prior  to  the  date  of 
the  adjudication.  We  submit  that  the  Court  below  was 
right  in  holding  that  plaintiff  was  not  entitled  to  the 
relief  claimed  in  his  complaint. 

A.  R.  HEILIG, 
Attorney  for  Appellee  Mariam  A.  Patterson. 

Dated  Fairbanks,  Alaska, 

September  ,  1914. 
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